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Printed by George Swintoxn,one of His MA JESTIE'S 
Printers : Auno Domini , MDCLXXYIII.. 


TO HIS GRACE 


JOHN Duke f LAUDERDALE, 
Marqueſs of March, Earl of Lauderdail, and 
Guildford, Viſcount Maitland, Lord Thirle- 
ſtane, Muſfſelburgh, Boltoun,ond Petersham : 
Preſident of Hu M «1z'sT1e's moſt Hohour- 

$ able Privy Council of SCOTLAND, Sole 
” Cecretary of State for the ſaid Kingdom... ; 
7 Gentleman of His M«j:s11t's Bed-Chamber: 
] and Knight of the moi Noble Order of the 
Carter. 


May it pleaſe Your Grace, 
Ae Hough the number, and wit 
of fuchas uſe to write Dedi- 
cations , may ſeem to have 
exhauſted all that can beſaid 
upon ſuch occaſions : yet | 
have a new way of addrels 


left me, whichis, to write nothing of you, bur 
what 


—_— 4a- 


f 


The Epifile Dedicatory. 
what is true, by the confeſſion of your ene- 
mies, who admire mere the greatneſs of your 
Parts, than of either your Intereſt, or Succeſs : 
And howyou have made fo great aturn in this | 
Kingdom, without either Blood or Forfeiture, | 
ſhewing neither revenge, asto what is paſt, nor 
ſear as to what is co come ; continuing no long- 
er your unkindneſs to any man,than you think 
lie continnes his oppoſition to his Prince. 

All have at ſometime confeſt, that you have 
been the Ornament, as well as Defence of 
your Native Countrey, to whom every Scot: 
tiſh-man is almoſt as dear , as every man isto 
his own Relations, AndI am ſure that your 
enemies will find it eaſter to put you from your 
Office, then to fill it; and none'of them can 
wiſh you to beremoved, without being him- 
ſelf a loſer by it, Nor can [be ſo unjuſt, even 
to ſuch as oppoſ'd you, as not toacknowledge 
thacl haye heard them talk of you ſo advanta. 
giouſly (when deſign and intereſt oblidged 
them tp d[zmble) as almoſt convinced me; 


that 


_— 
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{ that the moſt of them oppoſed youonly in pu. 
-. blick, ratherfremtheglory ofhaving'ſo great 
-4 an Adyerſary, than from the juſtice of theun- 


| # dertaking. Andyour Countrey has in theit 


Tate Confluences , ( where they cronded in 
mighty numbers, and with a remarkable joy 
to meet you, when a privat man _) ſhewd 
oreater reſpe& to your naked merit, then to 
the higheſt CharaQers by which others were 
marked out for publict honour. 

Having writ this Book to inform my Coun- 


/ er cy-men, and to illaminat our Law, I could 
'; notpreſent it more juſtly to any, than to your 


Grace, who has derived your Blood from a 
Noble Family, which has been ſtill eminent 
inour Courts of Juſtice,fince we had any ; and 
whoare yourſelf, the greateſt States-man in 
Europe, who is a Schollar ; and the greateſt 
Schollar, who is a States-man : For to hear 
you talk of Books, one would think you had 
beſtow ed no time in {tudying men; and yer to 
obſerve your wiſe conductin affairs, one might 


be 
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be induced to believe., that you had no tune | 
toſtudy Books. You are the chict man who ; 
does nobly raiſe the ſtudy of the Civil Law, : 
to a happy uſefulneſs, in the greater and ge- 
neral Aﬀairsof Exrope, and who ſpends the one. | 
halfofcheday in ſtudying what is juſt, and the | 
other half in practiſing what is ſo: All which | 


may. be eaſily believed, from me who am as 
great an inſtance of your generofity, as an ad- 
mirer ot it. Eſpecially fince you have left 
me nothing to wilh, ſo that what 1 ſay, needs 
not flow from flattery, and ſo maſt be preſu- 
medto flow from conviction and gratitude in, 


Your Graces moſt faith- 
ful, and moſt bumble. 
Servant, 


George Nackenz:e, 
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THE 
DESIGN. 


IF He.great concerns of men , are their 
=] Lives, Fortunes , and Reputation, 
I DeH and theſe three ſuffering at once in 
(SEED (ines, it is the great intereſt of 
mankind, to know how to evite ſuch accufations, 
” | and bow to defend themſelves, when accuſed: And 
» | yet none of our Lawyers bave been ſo kind to their 
Countrey, as towrite one beet upon this pleaſant 
and advantagious Subjett , which made it a tgsh; 
both neceſſary and difficult to me. 

In proſecuting this deſign, I'was forced to re- 
viſe and abrevigt thoſe many and great Volums 
which make up qur Criminal Regiſters,and baving 
added to them theſe Obſervations I bave my ſ lf 
made,durins my twentyyears attendance upon that 
Court, either as Fudge, or Advocat ; I _—_ 
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ned all with our Statutory Law, the Civil Law; © 
and the Cuttoms of other Countreys , and the opi- 

nions of the Doors: And, as -may without vani- || 
1y (ay, that few valuable Authors treat of Crimes, . | 
whom I bave notread; So- there is nothing here 

which # not warranted by Law, or Decifions, or © 
in which, whenl doubted, I did not confer. ſeri-- 
ouſly with the learned'ſt Lawyers of this Age; and 


yet I doubt not bat in ſome things,others maydiffer 
fromme, as the beſt Writers do amongſt them- 
ſelves : Andbaving only defigned to eftabliſh ſo- + 
 lidly the Principles of the Criminal Law, wanted. © 


room for treating learxedly each particular caſe, or. © 
even for binting at all ſuch caſes as may be neceſſa- | 
ry; And without wearymg my Readers with Ci- | 
tations, ( which was veryeafee )) I bave furniſh: | 
ed the Book with as much reaſon as is ordinarly- \; 
to be found in Legal Treatiſes. 1 
| Thereafon why 1 have jo oft cited the Baſilicks, | 
Theophil. and the Greek Scholiaſts, was not on- | 
ly becauſe none before me havenſed them in Cri- \ 
minat T reatiſes; but becaufe I conclude them the | 

beſt. | 


Y 
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beft Tnterpreters of Juſtinians Text: For theſe 


Books having been Writ m the ſame Ape, and 


t- [ place, and fome of them by thoſe who _ the 


> 7 Latine Text, they muſt underſtand it 


eft of all 


others, of which T have given many inflances in 


7 this Book, and ſhall bere adde one, there forgot, 
* which is, that the Latine {nterpreters doubt much 


what is meant by remittendum tin the conſlitnti- 
on, Si quis Imperatori maledixerit, ſome in- 


' terpreting it pardoned, ſome to be ſent back'to 
' the Emperour : But the Baſilicks render it «y 


xomwr, which fienifies only ignoſcendum. 

| Tcannot but admire much the wiſdom of God, 
who givec not only inclination but pleaſure to ſuch 
as roy for the good of others ;" for ] am ſure few 
men would have from any weaker impulſe beſtow- 
ed ſo much time, and ſo many thoughts upon an 
imployment, mhich without bringing gain , will 
certainly bring envy and cenſure: For I find it 
is the genius of this Age to admire ſuch as make 
the 'publick good bend to their deſigns, and 
to bate ſuch as defign to inform them, as if he were 
@ 2 mA"C 
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more my friend who would ſet. my Family by the 


ears, than be who.inſltrutted my Children and 
Servants in neceſſary duties, 
T here. are but too. many” who endeavour 


now to make all whom. they hate, paſs for ſuch as. 
love Arbitrary Government ; but as in many paſ- 
{a es of myformer life, I have preferred my Coun-- 


treys intereſt to my own, ſo in this Bock [ endea- 
vour to oppoſe Arbitrarineſs, where it is moſt 
dreadful, and thatis, in matters Criminal, in 


which Life and Fortune are equally expoſd, for 


he who difmtereſtedly declares his. own opinion, | 


before private 3 63 occurr, . (wherein intereſt or 
inclination may byaſs him) doth in ſo much pra- 
clude himſelf, and others too (as far as his au- 
thority can reach) from. the power of being Ar- 
bitrary; and let others ſay what they. pleaſe, 
Twill ſtand more inawe of my. conſcience then 


of my - enemies, and govern my ſelf -more by 


my own reaſon, then by the giddie multi- 


inde, Thope Ineed. not be jealous that our pu-- 
bhi] differences .will make any unkind to this 
Book, 


The Deſign. 
Book, which is publiſhed for their ſervice , and” 
\ which is now more accurate, than when it at frſt 
J pleaſed them tn Sheets. 1 did Print it, not only to 
7 corre the many falſe Copies which were abroad, 
2 but to divert me from refining too much upon our 
' publift debates; and 1 wiſh the reading it may 


' 7 have the ſame effett upon others. And that all of 


* #5 would turn things to their true light, and con- 
* foder without paſſion how happy we are , who live 
# under a Prince of our own Religion and Blood, 
! whoſe clemency is as extraordinary as his ve- 


| F Pitution, who governs us by our own Laws, and 


* countrey men; and difiributes all his own revenue 
amongſt us: That we enjoy by his. prudence 


a profound Peace, whilit others bleed or flarve 


in laſting Wars: That all the Commerce of 
Europe s gathered in amongſt us ; that 'we are: 


I fre from thiſe ſucking T axes under which they 


groan; and are but lately reſcued from a Rebel- 
hon, in which, after we bademptied our Veins- 
and Purſes for Religion and Liberty; we became 


Atheifts and Slaves. | 
| THE: 
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| $88 ad 
I, ()F Crimes in general, and by what Law they are judged-in * * 
' Scotland, | | ” on: 
21, The diviſion of Crimes, 
25, Blaſphemy, 
29, Hereſie, | | ; 
34, Simony, Baratry, | . WM 
37. Treaſon : Leia Majeſtas, 
64, Sedition, 
67; Poyſon, 
72, De lncendiatiis, or, Fire-raiſers, 
80, Witth-craft, 4 
Iog, Murder, 0 
139, Of Duels, 1 
148, Self-murder, 
152, Paricid, | 
159, Inceſt, Sedomy, Beſtiality, 
163, | Fapes,or Raviſhing, 
169, Adultery, 
185, Bigamic, 
190, Theft, . | 
211. Theft-boot and Receipt, . 
219, Hame-(ucken, 
2323, Breaking of Priſon, 


v 


230, De 
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The Index: 
De Dardanariis, a, Fore-ftallers, 
UYſory. 


. The Bribing , Partiality , 4ud Negligence of Fadges: 
. Deforcement, 

Falſhood, 

Stellionatus, 

Perjury, 


. Of anjuries perſenal and rial, and of infamons Libels, 


Pojnding of 0 xen in time of. Labouring, 


. Bearing of unlawful Weapons, 


Beggars and Vagabonds, Kh 

Robbery, Oppreſſion, vis publica & privata, 

Art and Part, Ope & Confilio, 

Some Crimes puniſhed amongſt the Romans , 
direitly in uſe with us, 


which are not 


PART II... 


(); Fariſdiition in general, - 


of the Fudge competent, de foro competenti, - 

Furiſdiftion F the Parliament in Crimes, 

Furiſdittion of the High Conſtable in Criminals, 

The Furiſdittion Fomputees to the High Chamberlain, - and 
Magiſtrats of Burghs Royal, | 

The Furiſditien of His Majelties Privy Council in-Crimi« 
pals, 


. Of the Exchequers Furiſdiition i#Criminals, 


The Furi(diHion of the Lords of Seffion in Criminals, - 
The Admirals Furiſdiftion in Criminals, 


. The Furiſdition of the Commi(ſars it Criminals, 
. The Furiſdidtion of Regalitis in Criminals, . 


The'Furiſdiction of Sheriffs in Criminals, 


. The Criminal Furiſdiction of Barrons,  * 


of Fuſtices of Peace, - 


423. 
439, 


434 
442, 
446, 
456, 
462, 
476, 


488, 
II, 
522, 


527, 


543. 
546. 
551, 
556. 
567, 


| The' Index. 


The Furiſdiction of the Fuſtices, and of the ſeveral Imploy- | 


ments and Officers of that Court, 


\The Furiſdiction of the Fuſtices over Souldiers , and of Mi- 


litary Crimes, 
Adwvocations of Criminal Cauſes, 
of = ws 


Of Accuſations, and Accuſers, 


. Of Advocats and Procurators, 


of Libells, and the forms of Proceſs thereto relating, 


of Exculpation, and the ather priviledges competent to the 


Defender, 
of Aſsiztes, 
of Probation by Confeſsion, 
Probation by Oath, by Writ, and by Preſumptions, 
Probation by Witneſſes, 
Of Torture, 
of Remiſsions, 
Of Preſcription ip Crimes, 
of Puniſhments, de penis. 
Of Criminal Sentences, andtheir Execations, 


= o 
* - wn « L2 - 
., 4 —_ V+ P 


(1) 
ddrods 735 2050S82Þ5; 


JEN SIENIEDT 


_ EPR 


P A R T 1 
TITLE 1: 


* ? :OfCrymesin general, And by what Law 
_ they are judged in Scotland, | 
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he; 


How Crymrs differ from Delitts and Malefites, 

In what conſiſts the natwe and eſſence of a Cryme. 

By what Lawes Crimes are puniſh'd in Scotland, | 

How far dole or deſign is neseſſar tothe committing Crimts, and 
how tendencies and inſinaations are'puniſht, 

Whether Minors can commit Crymes, 

Whether ſuch as ſleep can commit Crymes, 

Whether ſuch as are drunk are puniſhable for Crymes. 
hgther furious per ſons are puniſhable, 

Whether an univerſity or colleftive body be puniſhable, 


— y'Y 


GO KW GM AywNH w 


—_— 
4 
.- 4 re 


a az, 0D Almighty having created this Lower 
OL ez World to be equally an inſtance of his 
"{D24&Y+., power , and of his goodneſs, did fut= 
ea iſh it with great 'variety of excellent, 
: and wonderful produRions : but leſt 
Wii theſe ſhould be defac'd at pleaſure b 
I man, who having ruin'd himſelf, dot 
Bj little value, and is much inclined'co ruine 
; Fj} every thing befides ; "therefore God did 
; © not only imprint npon his ſoul ſome 
x0;re 1844 COmmoR Principles whereby he is led to love order , = 
B 4 
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did likewiſe fence the zxconomy and government he had placed in- "Jr 


the world with rewards and puniſhments, And it was juſt., that as 
theſe who did yertuouſly, were to be rewarded, fo theſe who 
were vitious ſhould be puniſhe, which pun:ſhments are the tub- 
je&-matter of the Criminal Law, and of this.Treartiſe, 

I. Tranſgreffion , or peccatum , is by Modeſtinus 1, obligamur, 


f. de.obl. & 48, made the root of all enormities , and is divided 


delifta into quaſi delitFa,& erimina, Quaſi delifta,are (uch faults and 
tranſgreſſions as are not ſo hainous that they delerve to be pu- 
niſht criminally ; ſuch as ſmall ryots, del:2#4, are ſuch as deſerve 
2. more (ſevere puniſhment, but yer becauſe they rend not to wong 


the Common. weaith, and publi& ſecurity immeditely , theretore. | 


do rot deſerve to be puniſhe by any expreſs Law as-Crymes, 
Crymes are theſe inju:ies done to the Common- wealth which 
are ſo immediat and heinous, as that they are puniſhed by expreſs 
Law, This diſtinQtion 1s ufed by Matheas : but Farinacine 
makes del;fFum the genus, and divides it, incrimen. & male- 
ficium- , with us this ſubtilty. is not obſerved, for the word Crime, 
comprehends both Crymes, and Delis; The Summonds raiſ- 
ed for accuſing in.both, are called Criminal Letters , and the 


- 
& 


* 
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Court inwhich both are judged , the Criminal Court, Neither 2 


ule we the word malefice in any Cryme , but in witch-cratt, in 
which it fignifies that prejudice , and damnage , which ariſes from 
the unlawtul means uſed bySorcerers, 

IT. In what conſiſts the nature of a Cryme may be doubted, 
and /, 1. Reg, Maj, c,i, A civil Action is defyned to be that 


which concerns Lands or Goods z And a Criminal AQion that 3 
which concerns Life or Limb, Burt Skeez in his obſervations upon : 


that place, do's conteſs all that to be a Cryme which concerns the 


Publick good , whether a corpora! - puniſhment , or pecuniary | 
mpl& be craved - _ but this is alſo too general , eſpecially fince * 
the Law divides Crymes in publick and privat Crymes : and |, 


therefore I offer theſe conſiderations, 1, All tranſgreſſions of Law. 


are not Criminal, v.g, to make a diſpoſition in defraud of Cre- 
ditors, is not criminal , though it be prohibited, 2, That is 


not * 
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aiſhe according to the Civil Law., whereby. ic is declared to be x © 


Cryme, 3. That is a Crime. whereby the pabli& peace is im- 


mediatly diſquieted, Or. whereby the Law of Nature is violat- 
ed ; Thus Inceſts and Rapts-, were accounted Crymes with 
ns, before they were declared to-be ſuch by an expreſs Law. And 
Beftialicy, and Sodomy ,.are Crymes, . though yer we have no 
Statute againſt-them: 4, "That is a Trime , which long cu- 
tome hath puniſht , by. corporal puniſhment , or by a pecunia- 
ry. mul&,. inthe Juſtice Court, as fingle and not maniteſt Adul- 
retry. 

"From all which , ir appears that the Law of God is the firſt 
founrain ot our.\riminal Law; And thus the lybel in fingle Adul- 
tery is only founded upon the Law of God, Aad in uſury we ly- 
bel upon_the. Municipal Law., and. the . Law: of -God joynt- 
ly.. 2.. Our Statutes , or Ads ot Parliament , are our proper 
Law;, but.even theſe may runindeſuetude, ſo far that they can- 
not he the toundation of a criminal purſuit, tor former-tranſgreſſi4 
n+, fince the people who know not Law, ſo much by reading the 
Books of Statutes. as by ſeeing the daily praQice of che Countrey, 
ſhould not beenſnar'd by purſuits, upon old buried Laws, which 
ſcarce Lawyers ſtudy or know,. Nor can the people be thought ro 
havecontemn'd , what they cannot be prefum'd to have known, 
And our. Judicators ,. by ordaining ſuch ancient Laws to-be renew- 
ed by proclamations, doconteſs, that before theſe proclamati- 
Ons z theſe Laws were not binding: for elſe the renewing chem 
had been unneceſſar, and it it were otherwiſe , we. haye ſo ma» ? 
ny pznal Statutes now in deſuetude , _ that the Leidges would be {© 

certainly ruined by them, And thus Collonel Zorthwick having 
purſued the Maltmen Criminally for contraveening-the 92, 47, 6, 
Parliament , Fx. 4, The Councel upon a ſupplication repreſenting 
'thir grounds, fiſted that purſu!r, Butdeſuerude muſt be univerſa], 
ancient, .and notorious,elſe the want of any of theſe three qualifi- 
cations, will alter this concluſion, And- yet Ithink that deſye- 
tude cannot - in fut#rum abrogate a Cryme, and enervate the 
Law altogether , fince.the Parliament only,. can.reſcind their own 


Laws: 


Imperator eſt ſolus legum conditor, And if we conſider 
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T.aws : not ſhould the people, nay nor our Judges; be made legiſla- 
tors, conſuctudinis nſuſq; longevi nonwilis eſt audtoritas verum non 
. adeo [ui valitura momento ut aut rationem Vincat aut legem. 
2, C:que ſit long, Conſuet, which ſhould rather hold in Crimes, 
n"in any other ſubje& , becauſe"ir ſeems «bſurd, thatir 
ould be lawtul to the people , to looſe themſelves from the 
2ws made againſt themſelves; and to gain impunity by trequene 
eperition of their faults - or to be able rofree themſelves from 
puniſhment , by contemaing theſe Laws by which they are infti- 
Red, 
” Fhedeciſions of our Criminal Courr, as of all our other, do 
ind "the ſame or ſucceeding Judges , rather - out of decency, 
en neceffity ; for nothing tyes Judges but Laws, and none 
make Laws, but the Parliament , which is very ſuitable to 
' "Nemo C, de ſent, & inter, where Tuſtinian doth expreſly com- 
mand ne ullorum judicum ſententie pro Jure reputentur, The rea- 
Jon whereof given in that Law, is quod non exemplis, ſed legibus 
&f* judicandum, and the other reaſon Z, ult, C, de legibus gui 
ow' 
Inuch circumſtances - influence particular caſes, how Judges may 
fail where parties are nam'd, and that deciſions pals neceſſarily 
upon leſs premeditation then is neceſſary to Laws; it will be 
Sfound reaſonable, nor to truſt decifions:roo much, Likeas our 
Z Judges, do make expreſs Afts of Sederunt , as we call them, 
#when they reſolve to regulat future caſes; which were unne- 


\Rceffar if all decifions did of themſelves bind, Nor doth the 
2 deciſions of the very Patliament of Paris , bind even the pronoun- 
Ycers themſelves tor the tucure, as Conan obſerves, lib, r, c, 15, 
2 Ando frail, and fallible a thing, are mens judgements; eſpe- 
cially where vores are numbered, and not weigh'd : or where 
7 experience may diſcover the errors, which the ſharpeſt reaſon: 


3 could not foreſee, that therefore Judges ſhould no more betyed 


3 ir: weigh equally, and. reaſon: ſeems puzled where co encline, 


8 fromaltering their deciſions , thenPhiloſophers to continue- in the 
' Errors of their Youth, Bur yer when the arguments pro and con- 


the 
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the authority even of our former deciſions, ſhould caſt the bal. 
lance, eſpecially where the ſame reaſon then urg'd , was there 
preſſed z and in the interpretation of Laws ( of which deciſions 
are the beſt. interpreters) it a whole cra& of decifions can be pro- 
duced. , it would infallibly bind, wherein Craig diag, de jure que 
utimur agrees with Calliſtrotus, 1, 38, de, leg, in ambiguitatibus 
que ex legibus profiſciſcuntur conſuetudinem , aut rerum perpetus 
Judicatarum auttoritatem wvimlegis ebtinere, Where theſe decifi- 
ons have proceeded upon a debate z by which the reaſon of Judges 
is much ripened, and the tuture inconveniences tully confideted : 
for as Pomponius well obſerves, /, 2. S, his legibus ff, de origine 
Juris, his legibus latis cepit ut naturaliter evenire ſolet, ut inter= 
pretatio deſideraret prudentium anthorigate neceſſariam eſſe a1[puta- 
tionem fori, And Durie in the caſe of Hoom of Cowdoun- knowes, 
ſhewes us how the L, of Seſſion thouzhe it not derogatory trom 
their honour , to retreat a ſentence atter debate, which-they had 
pronounced, when no Adyocats were compearing, 

We follow the Civil Law in judging C1imes , as is clear by (e- 


.veral Acts of Parliament , wherein the C:vil Law is called che 


common Law, And Kobert Leſlies Heirsare by the 69, AG, Par, 
6. Fa. 5. ordained to be forefaulted for the Crime of Treaſon, 
committed by the father according to the Civil Law, And fore- 
{aulror in abſence was allowed by the Lords of Sefton, in A x0 
1669, becauſe that was conform to the Civil Law; and falſhood is 
ordain'd to be puniſht, according to the Civil and Canon Law, 
At 22, Par, 5, 2, M. And that the Civil Law is our rule, where 
onr own Statutes and cuſtoms arefilent, or deficient, is clear from 
our own Lawyers, as Skeen Annot, ad, l. 1. R,M, c, 7, ver, 2, 
And by Craig |, 1. diog, 2, As alſo from oar own Hiſtorians, Z-ſly, 
l. r. cap, leg, Scotor. Boet,l,'5,, hiſt: Camer, d: Scot, Dodtr, l, 2, cap, 
4, And the ſame is recorded of us, by the Hiſtorians, and Lay- 
yers of other Nations, as Forcat [:b, 1. hiſt, Angl, Petr, dtamitis 
Geograph, Enrop, tit, D, 'E ſcoſſe and Duck de auth, jur, civ, lib, 2, 


.£ap, 10, and though the Romans had ſome cuſtoms, or forms, pe- 


culiar to- the genious of: their owa Nation: Yet their Laws, in 
Crimi- 


pf #7 nah ER 
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| Criminal cafes, are of univerſal uſe , for Crymes arethe ſame 


almoſt every where, 25 Boer, well obſerves, leges Romanas 4 Fu- 

iniano colleftas tanta ratione & fermonis venuſtate eſſe, ut nulla 
fit natio tam fera vel ab humanitate abhorrens; que eas non fuerit 
admirats, And K, F4, 5. was ſo tond of the Civil Law , as Zoer, 
obſerves, lib, 17, that he madean AR, ordaining, that no man 
ſhould incceed to a great Eſtace, in Scotiund, who did not under- 


' ſnd the Civil Law, and ered two profeſſions of it , one at 


Sa:nt Andrews , and another a” Aberdeen, And when Fames the 
2, did by the 48 atoths 3, Parl:ament ordain that his Subjecs 
ſhould be governed by no 10:aign Lawes, he deſigned not to debar 
the reſpect due to the Kor an Lawcs z- but to obviat the vain pre- 


.. tences of the Pope, whoſe canons and conceſſions were obtt1uded 
\ upon the people as Laws by the Church men ot theſe times, - 


The 4th branch of our Criminal Law are the Books of Reg. 
Maj: which are in criminalibss lookt upon asauthentick, Thus 


| the Thief muſt be puniſhe before the recepter , and aſſyſers muſt 
| be pares curie, &c, For which, and many other maximes, there 
| is no warrand befides what is contained in theſe Books of Reg: 
' Majeff: But why ſhould this be doubred, fſeing they arecited as 


ſuch, AR 47, Parl. 6, Fa, 3. where it is ſaid, that wiltul and 


! ignorant Aſſylers ſhall be puniſh after the form of the Kings Law, 


2-5 


in the firſt Book of the Majeſty, and by the 98, a#, 14. p. /. 3, 


tranſgreſſions ot that a are to be puniſht conform to the Kings 


; Laws, and of Regiam M ajeſtatem , likeas by the 54, P, 3, F, 1, 


.} a Comitreeof Parliament is ordained to meet and examine the Book 
2 of the Law, that is tofay, Reg:am Majeſtatem, and Quowiam atta 
* chiamenta, which is repeated, 115, 4#, 14, P,F. 3. And albeir 


they contain many things which arenot in uſe with us, yet they 
have been in uſe,2nd this objetion would conclude,the Acts of Par- 
liament not to be our Lav, Ir is then my opinion, that X, Fa, the 


' 1, hath brouzht down ſome of theſe colle&ions -trom - England 
£ with him. Nor find | theſe books cited betore this time, 


| 


: 


It is doubted whether the Secret Council can by any AR, or 


| Proclamation, - either introduce a cryme, Which can inter tinſel of 


life, 
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life, or eſcheat z for the Parliament can only diſpoſe upon our lives, 
and fortunes, And .it being the repreſentative of the Nation, 
every-man is in Law, ſaid to have conſented , to what the Parlia« 
ment doth ; I find Craig-to have been of opinion that no Ad of 
Secret Council can inter a Crime, pag, 38, Not can the Coun- 
cil , by their Acts , warrand any to do what wouid be otherwiſe a 
Crime : for ejus eft nolle, cujus eft velle, And: none can take 
away a crymes but ſuch as can introduce a cryme, and therefore 
Mr, <Archb: Beath, being purſued, for killing ſome men , he al- 
ledged, that theſe men, . were bringing Meal from ireland , And 
that by Ac of Council, it was lawtul coſink or kill ſuch as concra- 


 veened the AR, To which his Majeſties Advocat did reply, 


that the Ads of Secret Council, could nor warrand the killing of a 
free Leidge, and the committing of murder : which reply was 
found relevant, Bur ſince the Councilare to ſecure the peace, and 
that many accidents may emerge wherein the publick pow Cale 
not be preſerved without this power.., it were. hard to limit chem 
roo much, 

IV, Whether dolus or a wicked: deſfigne, be requiſite in all 
crymes ; is largely treated of, by the DoRors,.and is moſt fully de. 
bated , in the proceſs of 0chiltrie, Balmerino, and the Marquiſs of 
Argyle, And by the texts, $ placuit juſt, defurt, I, 3, f.. De injur, 
. pen, ff. ad, Leg. jul, de Adult, It ſeems, that the wickedneſs 
of the defigne, makes only an action criminalz but in my judgemeng, 
this inquity may be reſolved, in theſe concluſions, x, Thar ſee- 
ing man can only offend in what is voluntar to him, . it muſt fol- 
low, that the will is the only tountaia of wickedneſs, And con- 
ſequently, it.was at-firſt the defigne of Law-givers, only to puniſh 
ſuch Acsas were defignedly malicious, 2, Becauſe defignis a pri. 
vate, and conceal'd a&t ot the mind, which eſcapes the ſevereſt pro- 
bation, Therefore in ſome caſes, this do/ss is allowed by Law, to be 
inferred from conjeRures, and preſumptions, where the a& is ſuch, 
as of its own nature, wy be good or evil, accordingly as it is Cir» 
.cumſtanciat : asin poyſon , - the giving whereof may be occaſio- 


ned by ignorance, miſtake, or malice, 3, Some as are ſo irre- 
gular, 
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-gular, of their own narure, that the-Law requires only that the a& 
be proved, withour proving the dole, or wicked defigne, as in So- 
domy, Adultery, 8&c, 4, Some acts, though they benot wick- 
ed of their own nature, yet becauſe the defign cannot Nil] be 

roved, therefore the contraveening the Law is equivalent to de- 
Ign, & dolus preſumitsr contre verſantem in illicito, as the con» 
verſing with a woman after che Church hath forbid the ſame, 
and therefore the DoRors divide do/um in verum, & preſumiivum. 

5. Where theLaw hath expreſly required, dole,and defigne there, it 
muſt be expreſly libelled and proved, as in the AR 37, Par.2, K, 
Ia, 2, where it is ſtatuted, thatif any man wiltully receptrebels, 

he ſhall be forefaulted; bur albeit /ata cu/pa, be equivalent, to dolus, 

in leſſer Crymes, yet the Doors conclude , that where 
the cryme may inter death,or mutilation(loſle of lite, or limb,as we 
ſpeak ) there the groſleſt negligence, or /ata cu{pa, is not equivalent 
to dolns, Clar, Queſt, 84, Num, 7, It is likewiſe much debated, 
whether an endeayour, to commit a crime, be a crime, albeit rhe et- 
fect follow not, And albeit,it be a rule, in theCivilLaw, that iz 224+ 

leficits, voluntas SpetFatur, non exitus, l.1, S. divns ff, ad leg, Corn, 
ae ſicar,yet is generally concluded by the praQticians of all Nations, 


; thar ſimplex conatus, or endeavor, is not now puniſhable by death; 


Clar, Queſt, 91, Gothofr, 8, Conatus, But for clearing this, accor- 
cording to the principles of reaſon, I ſhall form theſe concluſions, 


: firſt, Thar all indeavour, is an offence againſt the Common-wealch: 
| thoughnothing follow thereupon: albeit ſomerimes the puniſhment 
\ beconniv'd at, or mitigated, according to the ſeveral degrees of ma- 


| lice, but that it is in ic ſelf criminal, appears from this, that fimple 
| defigne is puniſhable in treaſon, and ſome other atrocious crimes z 

becauſe in theſe, eſpecially in treaſon, it would be too late, to pro- 

vide aremedy, when the Cryme is committed. 2, I» lefle atrocious 
| ctymes, the deſigne is puniſhe, if the comitter proceeded to a that 
; which approached nearly to the cryme it ſelf, S; diventum ſit ad 
1 atum, maleficio proximum, Bur this is not ſimplex conatus, but in 
Jeftect is a lefſer degree of the crime , to which ir approaches z as 
{if a thief, have pur ladders to the houſe, which hereſolves to rob.; 


' C or 
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or if he mix poyſon, but the potion be ſpilt upon the ground by an 
accident : And albet it be commonly received, that even in theſe 
tales; affet#us non eſt puniendas, ſineeffetu, by the ſame puniſh- 
ment, with the cryme _ : yet I would diſtinguiſh in this, be. 


twixt an effect diſappointed, by an interveening accident; and that 
which is ſtoprt, by the repentance of the committer, for, where the 
deſigne was only diſappointed, I think the ordinar puniſhment, 
ſhould not be remitted, in caſes ubi deventum eſt ad aftum proxie 
mun £4 nal Te Tow wn TUY O01, Baſil: de extraord: crim: A 8. And 
therefore the court of Savoy, did very juſtly condemn a thief,. to 


be hanged, who had entered the houſe of one Girard to ſteal and - 


murder,but was deprehended before the theft was committed Goth, 
$, Conatus nnm: 16, For fince the puniſhment is only remitted 
iz conatu, Or indeavor, becauſe of the favourable circumſtance, 
that nothing followed thereupon; So I think this may be counter- 
ballanced by the depravity ot the deſfigne, in many caſes, As if 
one ſhould deſign to kill a whole tamily, or burn a whole town, and 
ſeing men are puniſht, not meerly for what isdone , becauſe that 
cannot'be helped, as lawyers afhrm, but becauſe, thecommitter of 
acryme, may commit the like, Therefore I conclude that he who 
deſigned to commit a crime, ſhould be puniſhed as if he had com- 
mitted itzif he was only letted by accident; becauſe the Comman- 
wealth cannot be otherwiſe ſecure, And therefore it was admired, 
why in Fuly. 1670, Mr; Stanfields ſervant, was not puniſht with 
death for indeavouting to'barn her Maſters houſe, albeit the was ap- 
prehended before atiy prejudice was done: But I would here add, as 


a caution, that great praxmeditation, ſhould be proved before Cona- | 
tus be puniſhed capitally ; for that ſhowes the confirmed malice of * 
the deſigner, and is xquivalent, as to him, to ſucceſſe. 3. In mean ; 
crymes, where the effe& followed not, upon the deſigne, but was + 


hindred by repentance: I think little or no puniſhment ſhould fol- 
low, for, nihil tam naturale, quam unum quedq, eodem modo diſſolvi, 
quo.co'ligatumeſt, The like ſhould alſo hold, where the deſign 
was taken up in paſſion or without premediration, becauſe there 
the committer, is not for the future, {0 much to be fear'd: but this 


(uh. + 
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(ubject will be more tully cleared in the particular ſubſequene tirles, 
for in ſome crimes, Conatus or indeayour, is more puniſhable then in 
others, 

Whether what tends to a crime, though it be not arrived at the full 
guilt requiſite, to make it tall expreſly under the ſtatute,or Law, by 
which that ctime is puniſhed, to which it approaches : has been of- 


- rentimes doubted, As for inſtance, to miſconftrut His Majeſties 


Government, and proceedings; or to deprave His Laws , isexpreſly 
declared puniſhable by death, by the ro, 4#, 10, P, F, 6, Whe- 
ther then may not papers, astending to miſconſtrut His Maje- 
fies proceedings, and Government, or bearing infinuations, which 
may raile in the people jealoufie againſt the Government be pu- 
niſheby that Law ? And that ſuch inſinuations and tendencies ate 
not puniſhable criminally, may be argued thus, x, It is the inte- 
reſt ot mankind to know expreſly what they are to obey, eſpecially 
where ſuch great certifications are annext, as in Crymes. 2. The 
Law having taken under its conſideration this guile, has puniſhe 
che aQual miſconſtruting, or depraving , but. has not declared 
ſuch inſinuations or tendencies puniſhable, & in ftatutis,caſus omiſſus 
habetur proomiſſo, 1, This would infallibly tend to render all Judg- 
es arbitrary , for tendencies, and inſinuations, are in ef: & the 


: produd of conjecur: and papers may ſeem innocenr,or criminal,ac- 


cording to the zeal, or humour, as well as malice of the judg- 


| er, Menbeing naturally. prone to differ in ſuch conſequential in- 


ferences , and too apt to make conſtruions in ſuch, according to 
the favour, or malice, they bear to the perſon, or cauſe, Are 
not ſome men apt to conſtruct that to tend co their diſhogour, which 


| was deſign'd for their honour , and to think every thing an inno- 


vation of Law , or ptiviledge, which checks their inclination and 


} deſign? Whereas ſome Judges are ſo violent in their loyalty, as 
| to imagine the meaneſt miſtakes do tend to an oppoſition againſt 


Aurhority. And thus zeal, jealouſie, malice, or intereſt, would 
become Judges, if cendencies and infinuations were allowed to 
be Crimes, 4, Men are fo lilly , or may bein ſuch haſte, or ſo 
confounded +: and the beſt = {ubje& to ſuch miſtakes , as that 

2 no 
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no man ſhould know when he were innocent, Simplicity mighe 
oftimes become x Cryme : - and the fear ot offending, might oc- 
caſion offence, And how. uncomfortably would the people live, if 
they knew not how to be innocent © Whereas on the other 
part , it may berepreſented , that there are ſome Crymes which 
cannot be determined as to all 'degrees of guilt. Such as is the 
miſrepreſenting the Government, which may be done ſocauti- 
ouſly, and in ſuch various, and different wayes , as-cannot be 
ſpecified in any Statute, 2, If the miſconſtruting the Govern- 
meat be a great guilt, certainly, what trends to it muſt be py- 
niſhable to ſome proportion, 3, It is che intereſt of the Com« 
mon-wealth , that all eiſorders ſhould be puniſh'd ; and ſurely 
it is a great prejudice to the Governmenc, chat ſuch infiguari- 
ons, or tendencies, ſhould eſcape unpuniſhed, And as in the Cj- 
vil Law, there are many Adtions which have no definit and di- 
ſtant names , but are comprehended under the general names of 
ationes in fatum, And that there are adiones utiles, ariſing 
from the reafon of the Statute , as well as direF2, which ariſe 
from the words'of the Law : Soin criminals, there 2re Ations 
ariſing from the patity of reaſon, or at leaſt, which inferring guilc 
in ſome degree, are (uſtain'd with us, ranquam crimina in ſuo gene- 
7. 4. The doing what may tend to miſconſtrut, or raiſe jea- 
loufies , is expreſly declared puniſhable by the 60, 47 6, Par, 
9. M, whereby it is declared , that ſuch as ſow evil reports, tend- 
ing thorow raiſing ſuch rumors, to ſtirr the hearts of the people to [e- 
dities, And by the 9, At 20,Par, F., 6, It is declared , that 
by the former Laws , every thing was declared puniſhable , which 


tends to ſeditios , and difftention amongſt the people, And it - © 


endeavours be. puniſhable , much more ought tendencies : fince 
rendencies are expreſs deeds.” Nor hath the Judge more latitude, 
nor is he more arbitrary here, .then he, and the ipqueſt both are, 
in judging what is arte and part , for that is determined by no Law : 
and becaule it could not be-determined , therefore a lybel 
founded upon arte and part in general, was ordained to be ſaſtain- 
ed as relevant by our. Statutes, | 


Y., What 
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V, What perſons m1y be pnniſhed' , or are capable to com- 
mit- Crymes ; will be clear by determining what perſons are 
not- capable , and whether a minor may be puniſhed tor a 
Crime, is contraverted amongſt the Dottors z and for clear- 
ing of the difficulty , we muſt diſtinguiſh- betwixt ſuch 
Crimes as are committed by cantrivance, & delo malo, And 
in 'theſea minor is to be puniſhed , if the dole can be proved, J. 
w1, Cod, fi adve: ſus dotew, Theſum of which Law 1s, that ub: 
Minor deliquit, per dolam reſtitutio non procedit , ſel abi per culpam 
#61 ſubvenitur ei-per reſtiturionem, 2, Tn Crymes againſt the Law 
of Nature, ſuch as Murder , 4 9#n0r, is lyable though not to the 
ordinar puniſhmenc, bur in meerly ſtatutory Crymes, ſuch as uſury, 
foreſtalling of Mercats,&c, He 1s not at all to be puniſhed; except 
ubi malitia ſupplet atatem , which , becauſe ic is not preſumable, 
fhoutd not therefore be inferred , but from very pregnant, and 
Ong. panes, And ſeeing arte inall Crimes, ſeems to 
require judgement and contrivance; it would appear, that though 
the Crime it ſelf were puniſhable in minors :- Yet art and part 
ſhould not, ſeeing that , in effet, depends upon Ads of the 
judgement, wherein minors may be miſtaken, becauſe of their 
fragility, and leſsage ; and thus Fohn Rae was not put to the know- 
ledge of an inqueſt, for bein arte, and part, of thete , becauſe he 
was not the principal committer , but went alongſt with his fa- 
ther, and was not paſt: ewelve years of age, 7. Faxnuary 1662, 
3, Thougha minor be puniſhable whete he is pubertati proximus, 


' yethe is to be puniſht more meekly-; and thus the Viſcount of 


Frendraught,, was put to the knowledge of an Inqueſt, for being 


. + acceſſory to the away-taking and privat impriſonment-ot Grezory, 
| though this was a ſtatutory Cryme, And thus. Midlton:, and 
| Machan were put to the kaowleage of an Inqueſt, 26, of Aueyſt 
' 1612, and the 9, of March, 1671, It wistound after a moſt con- 


regtious:debate , that two bceyes , the youngeſt whereot was not 
twelve years-of age , ſhould go to the knowledge of an Inqueſt, 
for caſting down of a houſe at their fathers command : albetvir * 
wasalledged , that this at. was not of-its'own nature criminal, as 
murther, 
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murther, or beſtiality , but its guilc depended upon circumſtances, 
which minors were not oblieged to know , asif the houſe belang- 
ed to their father , of which they were intormed , and (o wete 
not guilty, There are ſome Crymes alſo, wherein minors may 
be puniſht , and are repute majors, per fi#ionem juris ( according 
to the opinion of ſome Lawyers ) ſuch as fornication , adultery, 
ſodomy , & omnia delifta carnis z becauſe the guilt there con- 
ſiſts in the commiſſion of the fa , and not ina contrivance ; and 
ſo minors may be equally guilty of theſe Crimes with ma- 
jors, Yet I differ from theſe DoQors in this , for fince the com- 
mitting theſs Crimes , may be occaſioned, by levity , and va- 
cillancy of judgement in minors - and (cing furious perſons would 
not at zl be puniſhed for ſuch Crimes, I do think the age is ſome- 
what to be conſidered , even in theſe caſes ; and that minors are 
not to be as ſeverely puniſht, as majors z ſeing they are not of 
ſo folid a judgement as theſe are, 1 find, lib, 3. Reg. Maj, c. 32, 
8. 15, And in 4anz0t, 100, werſ, 3, 6, 41, (ib. 2, that a minor is 


not oblieged to anſwer tor any Cryme by which he may loſs life or 


limb, And a caſe is therecited betwixt His Majeſty and the Ab- 
bot of Parbroth,annot,e, 13,9 12, And Skeey cites for this /, pen, C, 
de autorit, tut, & 1, 1,8, occiſorum ff, ad 's, C, Sillan, & Cap, 2, 
de delift, purer, extrav, The reaſon ſeems to be , becauſe a mi- 
nor may ( being purſued whilſt he is minor ) omit ſome defence 
competent to him, And ſince a minor'is not. oblieged to debate 
de hareditate paterna, whilſt he is minor z much leſs ſhould he 
be oblieged tro defend in a criminal purſuit , #6 calore juvenili 
pote#t dicere wel tacere quod ei nocere poteſt. So that it ſeems , that 
albeit a minor may be puniſht for {ſeveral Crymes committed by 
him when he was minor, yet is he not oblieged to anſwer for any 
cill he be major, But yet in the Viſcount of Frexdrauchts caſe, it 
was found that a minor was oblieged to anſwer toan inditement 
evel Curing his minority : But whether a minor confeffing will 
be reſtored againſt his confefion, is fully debared in the title cox- 

feſsion, 
VI, Such as commit any Cryme whilſt they ſleep, are com- 
pared 
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pared to Infants , /,{, ſervus I, fi fornicarius ff. ad 1, aquilian, 
and therefore they are not puniſht , except they be known to have 
enmity againſt the perſon kiiled ; or that traud beotherwayes 
preſumable: quo caſu, they may be puailhr extra ordinem, Faris: 
14/7 82; 
' (ht; Such as are drunk , are ſometimes for want of ole, 
and malice , more meekly puniſht than others , eſpecial- 
ly if they were cheated upon defigne , into that condition by 
others, And in this caſe the Law diſtinguiſheth inter ebrios, 
who are rarely drunk , & c6r:oſos , who are habitually drunk : 
for theſe laſt ſhould be moſt (-verely puniſht , both for their drun- 
kennefle, and tor the crimes occaſioned by ir, But ſuch as make 
themſelves drunk upon defign to excuſe or leſſen thereby the guilt 
they are to commit, merit no fayour, and ſuch as knew they were 
ſubje& to extravagancy in their drik, merit as little,Cabal,caf, 297 
T have not in our Law tound drunkennels todefend in either caſes ; 
And it was repelled in the purſuice of murder purſued againſt the 
Laird of Spot and Dowglas ; for killing Hoom of Eccles, Anno, 1667, 
Yet I think that in ſome circumſtantiat caſes, the Council may mi- 
tigat the Sentence upon this accompt, But it is never a detence 
againſt the relevancie : Such as are furious, are not in the conſtruti- 
on of Law, capable rocommit a crime, Stat, 2,. Rob, 2, for the 
Law compares them to infants, or to dead men, /ege ſi quis ff, de ac- 
quirend, hered, to ſuch as are abſent, /, Jed, fe. ff. de injuriis, and 
makes them to be no more guilty becauſe of the crime they commitr, 
then a ſtone from a houſe,or abeaſt is to þe repute guiltyand puniſh- 
able tor the wrong they do. 2uam fi pauperiem pecus dederit aut tegn- 
la ceciderit, l, 5. ff. ad, 1, aquil: and the Law commilerats ſo far their 
condition, That it expoſtuiats with ſuch as would purſue them tor a 
cryme, & non exigas penas ab eo,quem f ati in felicitas excuſat, quiq, 
furore ipſo ſatis punitur, l. Infans ff, ad, 1, Corn, de ſicar: they are ex- 
cuſed by their own misfortune, and abundantly puniſhed 
by their own fury - but ſince the Law protects turious per- 
fors from puniſhment , becauſe they want all judgement, /, 14, 


ff, adeofficiopreſid, Ir follows maturally , that this privi- 


ledge 
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ledge ſhould beonly extended to ſuch as are abſolutly furious, 
2, It may be argued, that ſince the Law grants a total impunity rg 
ſuch as are abſolutely {urious, that therefore it ſhould by the rule of 


proportions, leſſen and moderat:the Puniſhments of (uch, as though 


they are not abſolutely mad, yet are hypocondrick and melancho- 
ly to ſuch a degree, that it clouds their reaſon, qui ſenſum alrquem 
habent ſed diminutum , which Lawyers call i»ſania, and the Greek 
jwogcorts Z, That ſuch as ſhew any adts of reſentment, or revenge, in 
the wrong they do, may be puniſhed with ſome degree of ſeverity; 


fince they ſhow ſome degree of judgement : But yet -the Parlia- 


ment of Parts is juſtly condemned by all Lawyers, tor having cauſed 


execute a mad man, who had killed one that had ſtruck him two 


dayes before, but ſince he did ſhow memory and revenge1n that a, 
he might have been puniſhed juſtly to ſome moderate degree, 4, 
Since thereare ſome mad men who have lucid intervals, whoſe 
fury hasits tides, and waxes and wanes , like themoon upon 
which it depends; quos furor, 'ſtimulis [wis wariatis wicibus 
accendit, 1,14, ff, de of ficio prefidis, that thereforethey ſhould 
be thought capable to commic crymes when they are in 
their lucid interval z but not when they are agitated by their fury, 
Buc here it may be doubted, whether the crymes committed by a 
mad man who has lucid intervals, ſhould be-perſumed to have been 
commirted by him when he was in his fury, orin his lucid intervals, 
and the general concluſion is, that though every man be preſum'd 
ro be ſound in his judgement , till the contrary be proved, quia 

qualitas que ineſſe debet , ineſſe preſumitur : cAlciat preſump, 
1, Yet, whena mans once proved to have been furious, the Law 

preſumes that he ſtil] continues furious, til] che contrair be proved, 
tor macnefs is but toofſticking a diſeaſe 3 ang is ſeldom or ever cu- 

red, Andthis preſumptien ſhould rather hold in the committing of 
crymes, then in 2ny thing elſe ; for the committing of a cryme, 
looks I1ker the madneſle, then the Jucid intervals, . And yerit my 

opinion were of authority enough, T would |.mit thisrulein two ca- 
fes, 1, It the madneſſe had fixt to-an ordinary interval, as 
he hight of the-moon in-lunaticks , 1 would preſume that it the 

Cryme 
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Cryme-werenot committed at that time, -ic behov'd co be pre- 
ſum'd ic was committed in the lucid interval, 2, It the perſon 
offended was one againſt whom the offender had prejudice in 
his lucid intervals , or before his madneſſe, or if he ſhew an 
wit or contrivance in the execution of the wrong he did , I 
would preſume, that-the offence was committed in the lucid in- 
terval : Butbecauſe the Crymein theſe caſes would be founded 
upon preſumptions , I think the puniſhment ſhould be leſſened 
upon that accomptz and poſſibly that Judge would not be much 
miſtaken who would remicſomerhing ot the ordinary-puniſhmene 
in all Crymes committed , even whe:e the lucid intervals are 
clearly proved: tor where madneſle has once diſordered the judge- 
ment, and much more where it recurrs often, ic-cannot but leave 
ſome weakneſs , and makea man 2n unfir Judge of what he 
ought to do, eſt rantum adumbrata quies , intermisſio, ſed non re- 
ſpiſcentia intigra: Andas our proverb well obſerves, once Weed, 
a) the worſe, 

Ic is ſtatute by the 24, Chap, Star, 2, Rob, 2, Thatamad 


perſon ſhall be kept by his friends, and if he commit any wrong, 


it ſhall be imputed to his friends, and keepers, bur though 
theſe may be made lyable civily tor any damnage the furious man 
doth, as a Maſter is in Law liable for the prejudice done by a 
wild beaſt, which he keeps, yer it were t00 ſevere to puniſh 
them corporally for the murders, and'other Crymes which he 
commits , except where they are commanded by the Judge to 
keep him exaRly,, which ought not to be extended againſt fuch 


;asare only his Curatots , or neareſt of kin, Bartol, ad 1, dives, 


f. de off. preſid. 0 


{ Iris generally agreed to by Lawyers ,, that furious perſons 


committing a Cryme in their tury , cannot be puniſhe for ir, 
{though thereafter they return to. themſelves - for in puni- 
thing Crymes, the t:me of the commiſſion is to be conſiders 
ed z though Faſon, Tiraquel, ani ſome others are of opinis 
on, that it the Cryme was very atrocious , the mad man reco» 
vering, may be puniſhed, gr tor this they inſtance the Say 

0 


+. 
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di Cifilr, who punified with'death , a man who had in his 
jary wounded her Husband King Ferdinand 5 and they cite /, 


14, f. de of ficioprefidis, , But the inſtance is founded upon the 
paſhon ota woman 5 and that Law perks only of Crymes com- 
mitted in a lucid interval, And whereas Caballys thinks ſuch 
a puniſhment neceſſar , . for ſatisfying the diſcipline of the 
Church $ . Iſhould rather think , that the Church. ſhould of 
all other , leaſt puniſh that misfortune , it being againſt Chri- 
ſtian charity, to add affition to the afflicted, And ie were bru- 
th for Church-men to be more ſeyere , then the madneſs ic 
felt was , which was (o charitable as to take its leave, As a man 
ſhould not be puniſhed in. his health , for what he did when he 
was mad : ſo upon the other hand , a man whocommitred a 
Cryme in his healch , ought: not ro be puniſhed bodily, it he 
thereatter 'turn mad : - for then he is not ſenſtble of correRi- 
on., which is one of the great deſignes of puniſhment, And to 
puniſh, him then , were to endanger his ſoul : nor wowfld the 
people be deterred from vice , . but would rather be troubled 
wich paffion:atifach a ſpeRacle + but- yet he may be puniſbed 
in his goods , 'Clarus queſt, 6, tells us of one who was tconrg- 
ed for perjury, 'though it was alledged he was mad , bur this 

laſt ſeems too ſevere-, for the reaſons foreſaid ; and fince a mad 

man is lookt upon as abſent, it may be juſtly doubted , whe- 

ther he may be procef”d during his madneſs, for a Cryme com« 

mitted by himwhile he was in health , even in order to the in» 

flicting a pecuniary puniſhment : and that becauſe abſents can- 

not by our Law de try'd criminally : and becauſe, mad men 

cannot inform their®* Friends or Lawyers, ſo as they may pro- 

pon their juſt defences, But {ance abſents may be tryed for 

Treaſon,, by the late AR ; it would therefore appear , that 

mad men may be likewiſeaccuſed for Treaſon quring-their mads 

nels , It-may be likewiſe donbted it he who uſed any means 

ro make himſelf mad atter his ſentence , may not be put to 

death , notwithſtanding of his madnets, ſince that madneſs was 

oc&ahoned by himſelf, and ſo ſhould not. diſappoint the Law, 

But 
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But Clerws queſt, 6, isof opinion , that it onght to defend hin 


from all corporal puniſhment, and Cabalus Caſu 298, num, 27, 
is alſoof opinion , that eyen he who commits a Cryme whilſt 
he is mad , though he himſelf occaſioned the madneſs, yer he 
is not to be puniſhed by the ordinar puniſlmenc , for the Law 
doth not prefune that chey made themſelyes farious wpon 


T Whether a colleQtye body of people, or univerſity, ſach 
25 aBurgh,or Incorporation, may commit a Crue, ſeems debate- 
able: And t/p;an. ſeems to deny it /, ſed & ex dolo ff. de Dol, Mal, 
whoſe words are, ſed an in mwnicipes de dolo detur aitio,dubitatur,, 
ego putts , ex [uo quidens non Poſſe dare, quid enim municipes facere 
poſ[ant, Bur I conceive that we'may clear this pointby theſe po- 


firions , 7, That properly Incorporations cannot commit a 


Crime ; for they are j#s , non perſona, 2. Crimes which 


confiſt in omiſſion , may be fixed apoa Incorporations., as if 


their Magiſtrates omit what rhe Law commands, -Z, Fg- 
benius E, de Sacro-Santt: Eccleſia & I, fi procuratorem'f. 
mandati, 3, In theſe things which are proper oaly to be done 


. by Incorporations , ſuch as in making ARs , raiſing, and 


uſing unlawtul Judicators : Incorporations may be ſaid to be 
ouilty of what their Rulers commit « Conſtit, freder, de fat. 
& conſult, 4, Even thefe Crymes which are ordinarly coms 
mitted by privat men, ſachas Murder, Oppresſion, 8c, are 
in Law ſometimes charged upon the Incorporations z if theſe 
things be done by command of the Rulers, /, cMetum, f, quod 


| metus cauſa, 5, No deeds of the Magiſtrats can infera Cryme 
: againſt the Incorporation , except the body of the people con- 


cur : for they repreſent not the people in their Crymes, but in 
their Government: and they were not impower'd in their ele- 
Qion to commit Crymes , /, ſi procurator I, Celſus ait, f. 


| de condit. indebit, 6, It one man oppoſe what may be a 


Cryme , then the Incorporation cannot be guilty ; for 
the univerſity there cannot be ſaid to offend ': fince all 
D -2 *Con- 


6, 
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concui'd not ,. & in- damno wvitande , potior eft conditlo ne« 

artis, ; 
8 How far Incorporations may be puniſhed , may be likewiſe 
clear by theſe rune » 1, The Incorporation offending, 
may be ordained to reſtore ,. in (a far as- they got advantage, 
I. Metum autem ff, quod met. caiiſ, & I, ſed'&. ex dolo ff de 
dol, mal, 2, Intheſe Crymes whetein the fathers may be pu- 
n:ſh:d with the children , ſuch as Treaſon , Incotpotations 
may be likewiſe puniſhed, for their innocence is not more ta» 
yon:«b'e, then that of Children,, Bartel, gives ſeveral inſtan- 


ces , where Towns have been for Treaſon condemned to be. 


plow'!, 3, If an Incorporation offend in doing things that are 
on!y p1vper to bedone by Univerfities,. then the Univerſity may 
be puniſhed, by confiſcation of a part of their common- good: but. 
if an Univerſity ſhould proceed ro commit a Cryme , which is 
uſually commitred by private p_ » ſuch as the going with 
diſplayed Banners to oppreſs their neighbours, then,. as the 
deeds of privat citizens cannot wrong the Incorporation; ſo nei- 
ther can thedeeds of their Rulers, And Bart, is of opinion, that 
if the Incorporation be fin'd, ſuch as are innocent ſhould not be 
liable to pay any part of it , but it ſhould all fall upon the aQtors, 
Are, |, 1, ff, de Magiſtrat, conveniend, tor they were not im- 
poweredn their eleion to.commit Trymes, as ſaid is, 


TITLE 


(21) 


T 1 3 HS 3 IE, 
The diviſion of Crymes, 


Crymes are publick or privat, 

Ordinary or extraordinary, 

Capital or not capital, 

Occult or manifeſt, 

Atrocius or not atrocins, . 

Statutory and ſuch as are not puniſh'd by expreſs Statute; 


Oh wHe un 


6 
rw ape are divided by the Civil Law, into publick Crymes; 
4 and privat Crymes , publick Crymes ate defined to be 
theſe , which any privat perſon may purſue, for publick re- 
venge, and whereot-rhe puniſhment is ſtated by an expreſs 
:Law, S, 1, inftitut, de publ, jud, And a privat Cryme which 
'none can. purſue, but the party injured , and which is not de- 
.clared to be a publick Cryme by an expreſs Law; Bur many: 
- of the Doors , do of late conelude , .that all -Crymes which 
are puniſhable by the Statute of any particular Countrey, are 
.eoipſe, to be accounted privat Crymes, ſtatuta enim ſunt leges 
judiciorum privatorumBal. ad leg, ult Cod, qui tefta fac, poſſ, Yer 
| this appears to bea miſtake, for if a Statute ſhould allow any: 
:perſon whatſoever to purſue the Cryme , therein forbidden; 
'that Cryme would be doubtleſs a publick Cryme z for the true 
'notion of a publick. Cryme, ſeemes to be that , wherein the 
:Common-wea! th is immediatly concerned either by Intereſt, or 
Example, by Intereſt, as in Treaſon, or coining of falſe Mo- 


oev+ by Example, asin Murder, Witchcraft, &c, In which, 
though 
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though the Common-wealth be not immediately concerned , as 
2 body , yet every particular perſon of that body is concerned 
becauſe he who committed that Cryme , may commit the ſame 
again , & ſemel malus , ſemper preſumitar malus, in codem ge« 


| nere malitis, So that every ones having power to purſue a 


Cryme, or a Crime being declared publick , by an expreſs 
Law , are not the true conſtitutive differences, betwixt a pub- 
lick Cryme, and aprivate z but are only the effe&s there» 
of - for when the Kingdom, or State, doth find that any 


Cryme, is of dangerous, and univerſal conſequence, th.n they 


allow, very juſtly, that every privat man may accuſe, With us 
in Scotland, the veſtiges of this diltintion , are yet to be 
ſeen for , albeit his Majeſtres Advocat may purſue without the 


. concurle of the party injured - Yet no other perſon wilt be al- 


lowed to purſue any Cryme, nift ſuam vel ſuorum injur iam 


proſequatur , and that every privat perſon , may not puriue in 


all Crimes ; isclear , from c, 2, lib, 4. Reg, Maj, whete in 
Treaſon, it is ſaid, that every man may purfue , which had 
been unneceffar, it every perſon mighrpurſue in every Crime, 
and thus Me cal having raiſed Letters in his. own 

againſt Charles Lindſay , for killing his Father, in Fuly 1668, 


the Juſtices would not ſuſtain the purſuic at his inſtance, be- | 


cauſe he could not prove that he was ſon co the defunR, and 
fince his Majeſties Advocat , repreſents in all criminal: pur- 
ſuits, the publick : andas icis preſumeable, that he will not 
retuſe his concurſe, 10 he will be puniſhed, if he refufe the 
fame, Ir weretherefore inconvenient, and unneceflary, that 
every Privat man ſhould be allowed the liberty, of purſuing 
Crimes,in whickihe were not interefted : this diſtinRion is much 
abuſed in the Books of Reg, Maj, For in them publick Murder is 
defined to be that, which is committed by forethoughr fello- 
ny : and private Murder, which is committed without being 
known to any, but the perſons who were complices, fas, Mal- 
com, 2,C,15, 

11 The Civ:l Law, likewiſedivides Crimes inordinary, and 
EX- 
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extraordinary ; extraotCinary were theſe wherein the Law had 
=ppointed no particular puniſhment , ordinary crimes were ſuch 
26 were puniſhable by a liquid pain, determined by che Law, and 
was therefore called crimen legittimum, 

* III, Crimes are likewiſe divided, into ſuch as were capital, or 
mt capital, Capital crimes are (ach, as are puniſhable by deach, 
baniſhment, or loſs of liberty - ſo called « capitis diminutione ; 
but with us theſecrimes are only called capital, which are puniſh- 


| ableby loſs of life orlimb, 


IV, Crimes are either occult, or manifeſt': occule crimes are 
theſe, which either are occulr of their own nature, as Hameſuck 
en, Conſpiracy, Adultery, or ſuch as are occultby accident, ſuch 
3 Murders committed by Inn-keepers upon their Guefts, 
Though murder of its own nature be not occult, fince it is oft- 
times openly committed, This diviſion is conſidered by Law- 

ers, Either in order to probation z becauſe in occult crimes 
Jef exact probation is accepted :And thus with us the being rob'd 
at Sea was found probable by theſe in the Ship, ' becauſe no other 
robation could be had there, And it is againſt the intereſt of 


the Common-wealth that Crimes ſhould paſs unpuniſh'd - Or 


they conlider this diviſion withreſpedt to preſcriptions,becauſe ic 


*is debated whether when aStaturte appoints aCrime to be purſu'd 
'betwixtond ſuch a day, that time thould run in occult crimes, 


from the time the crime was committed, or from the time it was 
known, 1n occult crimes alſo, torture is admitted more eaſily - 


[then in other crimes, 


V, Crimes are divided in ſuch as are atrocious, and ſuch as are - 


{not, Atrocious crimes are theſe wherein the guilt is very great, 


VI, In Scotland,ctimes are divided in ſtatutory,and ſuch as are 


not puniſhed by an expreſs Statute, as common Adultery, Be- - 
' ſtiality, &#s, Andalbeit it was controverted in the Lord Rex- 
' rounds cale, Fan, 1666, that the poynding of Oxen in the time 
| of labouring, could not be accounted a crime, becauſe it was not 


declared puniſhable by an expreſs Statute; yet the Juſtices found, . 


that eo ip/o it was forbidden by a Statute: It was in {6 far a crime, 


becauſe 
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becauſe Authority was thereby contemned, eſpecially having 


been formerly declared a crime by .the Civil Law, And it were 


unreaſonable to think:that Adultery , albeit it -be not notour, 
ſhould bea crime, albeit its penalcy is not expreft by a Statute, 
And with us —_ of old it was moſt ordinary .to forbid 
crimes without expreſs {ſan&tions, as may be (een in ſeveral As 
of Parliament. Likeas by the Civil Law, extraordinary crimes 
were declared to be ſuch, as-were forbidden by Law., but where 
the penalty of the Law was not determined , from all which it 
appears,that the eſſence of acrime conſiſts in its being forbidden, 
and not in having its puniſhment ſtated by an expre(s Statute, 
though I wiſh it were otherwiſe, 

W hat Crimes are called Crimes of the Crown, or Pledges 
of the Crown, is treated largely Title Regalitics.: W hat Crimes 
are called Crimna excepta, is declared in the Title Treaſon, 


,E 


KS """Ww @ te 


C25) 
TITLE IIL 
Blaſphemy. 


What is Blaſphemy ? 

The ſeveral kinds of Blaſphemy, 

Whether Ignorance, Repentance, or Railery be good defences 
azainſt the puniſhment, 

What is the puniſhment of Blaſphemy , by the commune 

Lam, 
What by our Statutes ? 
Curſing of Parents, and ſwearing, how puniſhed? 


Laſphemy is called in Law , divine leſe Majeſty, or 
Treafon 5 and it is committed either by denying thar 
'of God which belongs to him , as one of His Attributes 


or by attributing to him that which is abſurd , 'and inconſiſtent 


with his Divine Nature, | 
+ II, Theſe who (wear by the Head, or Feet of God, are 
\guilty of this Crime by the common Law, c, 51, i quis per det 
catillum 22. queſt, 1, wvidentur enim ampletti anthropomore 
\phitarum hereſin que membra deo tribuebat : By that Cannon 
*hey are alſo puniſhable , who delate not Blaſphemers, Albe- 
it regularly what is ſpoken in paſſion be more moderately puni- 
ſhed, yet it leſſensnot a Blaſphemers Crime, Hoſtien, tit, de 
emaled except he ſpeak at ſuch arate, as clearly indicats thar 
*he is {urious, or ſomewhat diſtracted : or if he recover him- 
Felt, and reſtifie immediatly his conr:ition 4 chus Sociz, relates 
Lconfilio 102, that a Jew who had denied the Omnipotence 
*of God , was abſolved from a purſuit of Blaſphemy , bee 
cauſe he immediatly threw himſelf upon the ground , and kiſt 
| s | _. 


Co 
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it, andteſtified an extraordinar horrour, which Lawyers ſay, 
's an extraordinar puniſhment , and oftentimes exceeds the 
fear of Death. And there are ſome Lawyers, as Abbas & 
felin adcap, 13, de jure jur, who conclude , that either he 
who blaſphems paſſionatly , is unlawfully imployed when he 
falls into that paſſton., as in playing ar Cards , Drinking, 
&c, and then his paſſion doth not leſſen his Crime : Bur if 
he be honeſtly employed , as doing buſineſs , treating for his 
Friend , and then if he blaſpheme only in paſſion , it leſſens 
his guile , and ſhould mitigat his puniſhment : bur why ſhould 
paſhon excuſe Blaſphemy more then Murder z if it be not 
becauſe the fall cannot be repaired by Repentance, a manbe- 
ing killed, but the fault in Blaſphemy may be extinguiſhed 
by Repentance, 

III, Clarus thinks that theſe wha Blaſpheme in.jeſt are to 
be leſs ſeverly puniſhed , and that Ruſticity mitigats the or- 
dinary. puniſhment in this caſe z but Gothofredus is, as tothe 
laſt, ot a contrary opinion, becauſe Ruſticity excuſes not from 
the knowledge of the Law of Nature , much leſs of- God, 
but they may be reconciled thus, that open groſs Blaſphe- 
my, is equally puniſhible in both , but not conſequenrial and 
indire& Blaſphemy,. as it a Countrey-man ſhould erre in the 
Perfons of the Trinity , which ſome remot High-landersare 
{o ignorant- of, as not to know, thoſe ſhould rather be 
pitied then puniſhed , except they add obſtinacy to Blaſphe- 
my., vid, Cabal caſ.296, 

IV. The puniſhment of Blaſphemy , is Death by the Law, 
Nov, 77, by the Canon Law : Publick repentance ſor the 
firſt fault , and the ſtanding at the Church Deor , with an in- 
famous Mitre , or Paper Hat for a relapſe, 

V. By our Ac 21, Seff, r, Par, 1, C, 2, Blaſphemy, 
Rallers againſt God, or any of the Perſons of the bleſſed Tri- 
nity, ſhall be likewiſe puniſhable by death , if they obſti- 
natly continue therein, From which A it is obſervable, 


-.. I, That this Crime can only be tryed before the Juſtices; 


and 
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* and therefore not before the Lord of a Regality, though they 
have equal power, as hath been formerly obſerved, 2, Di- 
ration is only excepted here , ſo Ignorance, Paſſion, Ru- 
ſticity, or Railery excuſes not 5; nam exceptio firmat regulam 
#n non exceptis , and yet theſe may excule from the ordinar 
puniſhmeat , in {ome circumſtances 5 but are never defences 
againſt the relevancy. 3. It may be doubted , why the de- 
nying God, or any of the Perſons of che Holy Trinity , is 

- only puniſhable by death, it they continue obſtinat there. 
in. And yet the railing upon , or curſing God, or the Trini- 
ry, is ſimply puniſhable , without obſtinacy : and the diffe- 
rence ſeems to be, that curſing , or railing againſt God , can- 
not proceed from Ignorance, bur argues Malice: whereas the 
denying Gods Attributes , or the Trinity , may proceed from 
Ignorance, | 

It may be doubted, if with usa perſon who ſhould call him- 
ſelt the Son of God , or the Meſſias , could be puniſhed as 2 
blaſphemergand it is ſaid thattheParl:zment of Exg/and thought 
he could not : and therefore Fames Nailor was only-ſcourg. 
ed for this Crime, Yet I think he could be reached by our 
foreſaid AR, as a perſon who rail'd upon God, and the Trinity, 
For to make our ſelves equal with thetn,-is to rail againſt, 
and vilifie them, 

VI. Curſing of Parents , viz, Father, or Mother ( but no 
others) is puniſhable by death, it they be paſt ſixteen, or ar- 
bitrarly if they be below fixteen , and above puniſhable, (vid 
tit. parricid) A 20, Par, 1, Sefſ. 1, Ch, 2, 

Juſtices of Peace are by the 38, A 1, Par, Ch, 2, to pu- 
niſh ſuch as curſe and ſwear profanely , and exat from a Noble 
man twenty merks, a Barron twenty merks, a Gentle man, 
Heretor , or Burges ten merks, a Yeoman fourty ſhilling, 4 


: Servant twenty ſhilling , a Miniſter the fifth pare of his Stei- 
\pend, and the Husband muſt pay his Wites fine , ergo regula- 


riter, the Husband is not liable tor the Wites fine, it there be 


no watrant therefore by Statute, By the 16. A 5, Par. 


E 2 2.M, 


as Blaſphemy. 
9, M, the ſweating abominable Oaths are to be fin'd, but thar 
AR is only temporary, By the 298, AT Par. 7, F, (wears 
ers and blaſphemers ar to be puniſhed by the Magiſtrats, and if 
they fail, by the Privie Council, MNota by this AQ”, that 
Women are to be puniſhed in penal Statutes, conform to their 
Blood, and their Husbands quality z that is to ſty, conform 
to their Blood if unmaried, or to their Husbands quality if ma» 
ried - and theretore may be doubted , whether theſe Wo- 
men who have precedency according to their Birth', though 
maried, as an Earles Daughter, when maried to a Gentle man, 
or thoſe who have precedency by a Patent , above their Huſ- 
bands qualicy , ſhuuld not be puniſhed according to their pre- 
ced=ncy, though maried, 

The Juſtices did in May 1671, finea Woman in Dumfreis, 
in, 500 merks tor drinking the Devils health, bur did not find ir 
Blaſphemy, 
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TITLE, IV. 
Hzrely, 
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The definition of Hereſy, 

Whether Invocation of Spirits be hereſy, 

The puniſhment of orek, | 
Teſuits and trafficquing Prieſts how puniſhed, 

The ſpecialities cntroduced in puniſhing this Crime, 


Ereſy is committed, when a Chriſtian owns pertinatiouſly 
Hem? condemned by the Church, I ſaid when a chriſt:- 
an own'd them , becauſe Pagans and Mahumetans are nor 
puniſh'd as Hereticks, Simancas de hereti, cap, 31, num, 3, for 
theſe are enemies to our faith in general, and erre not in parti- 
cular points of it, Ifaid who eri'd pertinatiouſly, becaufe 
ſuch as erre ignorantly, or as having err'd perverfly., - do nor 
+7 "aig adhere to their error, are not to be eſteem'd 

xreticks, And this repentance 1s to be receiv'd any time, 
Even after ſentence to ſtop the execution, Carer, fol, 642, 
Except they havyerelapſd in their Herely,. for their ſecond fall 
is not to be taken off by repentance, but though their repen- 


» tance ſecures them againſt death in the fi:ſt fall, yer the are ro 
; be puniſhed by perpetual Impriſonment, J1gness:#n: /, f, ad 


Sillan: Cook, hoc. tit, 

IT. Though ſome make the adoration,and invocation ofSpirits 
to be Hereſy, yet others do more judicioufly determine that it - 
theſe devils be inyocked to reveal things to come, then hat in- - 
vocation is of the nature ofHereſy,tor that is to attribute omnt- - 


{cienceto.the Devil, which is one of Godsattributes; bur.it che 
Devil : 
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Devil be invocked for a particular end, or intereſt, ſuch as that 
he may learn the invocker how to prevail with a miſtriſs, or 
how to gain a Princes ftayour, in thele caſes the invocker is not 


' tobecall'd a Heretick, Clarms, SY, Hereſis, num, 25, but nei- 


ther do's that diſtinRion pleaſe me, for ſuch as invock the De- 


vil are not properly Hereticks, eſpecially it they haverenoun- - 


ced their Baptiſm,tor there is no reaſon to call them Hereticks 
who not only erre in the faith , but have renounced the faith 
intirely, and as Pagans are not Hereticks becauſe they worſhip 
falſe Gods, ſo neither ſhould they who worſhip the Devil, and 
theſe who have renounced their Baptiſm, for they are in the 
ſame cendition with theſe who were never baptized, 


III, The puniſhment of Hereſle, in the opinion of the Do- 


Rors, is to be burnt, and confiſcation of the Delinquents 
Moveables, Clar, uum, 13, But by the Law of England, He. 
reticks are only to be burnc if they will not abjure, 

By our Law Herefie was in the firſt inſtance try'd by the 
Church, and the Secular power did not 'meddle'to condemn 
Hereticks, till they were firſt condemned by the Church, Fa, 
1, Par, 2,A&.28. Inwhichit is ordain'd that the Biſhops 
ſhall inquire into Hereſfte, and if they be found, that they be 


puniſhed as the Law of the Holy Kirk requires: and if it mi- 


fters, that Secular power be called in ſupport , and helping of holy 
Kirk, 8 

From which AR it is obſervable, firſt, that the Kirk was 
Judge to Hereſie, in primainſtantia, during Popery » and 
this-i5 conformto the opinion of almoſt all the Doors , who 
think herefte crimen mere Eccleſtatticum, Alcia, inc, 1, num, 
37. de offic. ord, but they juſtly conclude, as in this Statnte, 
that-the cognition belongs to the Church, and the puniſhment 
to the Secular Judge, and this Canoniſts calls tradere hereti- 
cum brachio Seculari : and Clargs do's to far appropiat this try- 
al to the Ecclefiaftical Judge, that he allows not ſomuch the 


'Secular Judge asthe power of mitigating the ptniſhment.: and 


yet now the Juſtices are Judges competent, i prima inſtantia, 
'to 
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hat F, to ſuch as hear or ſay Maſs, but the reaſon is, becauſe ſuch are 


or 
10t 
Cl» 
)e- 
un- 
cks 
ith 
hip 
and 
the 


29- 
nts 
Tee 


the 
mn 
Fa, 
OPS 

be 


92 t- 


in general condemn'd by the Church, as guilty of Hereſie, and 
yet the Popiſh Church are ſtill Judges to the Proteſtants, 
thogh they be condemn'd in general as Hereticks , for the He- 
reticksare try'd and condemn'd firſt by the Ecclefiaſtick Judge 
among them, 

The ſecond thing remarkable in this AR, is, that amongſt 
Eccleſiaſticks, the Biſhop is the firſt Judge in Herefie, which 
is alſo conform to the opinion of the Canoniſts, Clar, h, t, 
num. 5, 

After the Reformation, there was a Confeſſion of Faich 
made, and is ſet down by King Fames in his firſt Parliament, 
and Ratified 4# 4, And they who profe(s not the true Reli- 
gion may not be a Judge ( but this is not extended to Here- 
table Offices) Procurator, nor Member in any Court, Fa, 6. 
p4,1,c, 9, and ſuch Church-men as will not ſubſcribe thar 
Conteſfſion, are deprived, Fa, 6, Pa, 3. A# 46.and all ſuch as 


: refuſe to ſubſcribe, are to be repute Rebels-and enemies to the 


King and his Government, 44% 47, 
I'V, Our Law fearing the pains taken by the Romiſh- 


Church, more then. the hazard ariſing from any elſe, have 
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been more ſeyere to theſe, than to others: And therefore the 
ſayers or hearers of Maſs, or ſuch asare preſent thereat, are 
puniſhed, 5, 4&# 1, P, F, 6, by confiſcation of all their goods; 


. moveable, and immoveable, and an atbitrary puniſhment of 


their perſons for the firſt fault, baniſhment for the ſecond fault, 
and death for the chird ftaulr, It may be doubted, it ſuch as 


| hear Maſs for curioſity, may be thus puniſhed, which is very 


ordinary abroad z and it ſeems that Herefie muſt be an a& upon 
deſign, and yet this Law makes no diſtigQion here, 2, Ir. 


- may be doubted, if by confiſcation of Goods immovyeable, be: 


' meant Land and Heritages, tor they are call'd bona immobilia: 


* andyet Irather incline to think that this ſhould only extend to. 


Heritable Bonds,. aud ſach l:ke, bur not to Lands: for Heri- 
tage uſes alwayes to be expreſt diſtinetly, when the confiſcat!- 
0n- 
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on of it is defigtn'd : And if Heritage were forefaulted by the 
firſt tault, the puniſhment of the firſt fault would be greater 
then the puniſhment of the ſecond faulr, -which is only baniſh- 
ment : Nor do's Heritage uſe to be expreſt under the word 
Goods, But thereafter the ſayers. of Maſs, and trafficking 
Papiſts, and the receivers of them againſt the King's Majeſty, 
and:Religion preſently proteſs'd,. are declared guilty of treaſon, 
Ad 120, Pa, 12, Fa, 6, But from theſe words, Againſt the 
King's Majeſty , and Religion preſently profeſſed, it may be 
argu'd, that only ſuch Jeſuits, and others, as traftick to the 
prejudice of the King's Perſon, and Government, ſuch as theſe 
who attempted the Gun-powder-treaſon, - or to kill the King, 
er raiſe Rebellion, are only guilty of Treaſon, which ſeems the 
rather, becauſe it-were hard to-make fimple endeavouring to 
perſwade othets in meer-matters of Religion to be treaſon, Tr 
is alſo obl{ervabletromthis AR, that ſuch Jeſuirs, or traffick+ 
ing Papiſts, or receipters of either , as ſatisfies the King and 
Kirk, are not to be guilty of treaſon ; ſo that here treaſon is 
taken away by repentance : but it may be doubted, it though 
they be not guilty. of treaſon, they may not be -puniſh'd as He- 
reticks, contorm to the above-cited 5, A&, 1. Pa, Fa.'6, for 
the Ac only declares that the penalty toreſaid ſhall not ſtrike 


- againſt them, And though ( as I obſerved to:merly.) ſuch as 


are guilty of Herefie, may by repentance ſave themielves from 
the puniſhment of death, yet are they till declar'd lyable to 
other puniſhments, ſuch as perpetual impriſonment, Bur yet 


Aince our Law appoints no other puniſhments againſt Traftick- +: 


ers, and receipters of Jeſuits, but what is expreſt here, and 
that the puniſhment here expreſt is taken off in caſe of repen- 
tance, I rather believe that no puniſhment can be inflited, in 
caſe of repentance, againſt theſe, And it is very reaſonable, 
that meer errors in taith ſhould be pardon'd by meer repentance; 
bur as to the.ſayers and hearers of Maſs, the former AR ſeems 
.to ſtand, 

The 
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are to be puniſh'd arbitrarily, by the Rubrick of the 25, Arr, 
Pa, Fa, 6, but the ſtatutory words1un only againſt the home. 
bringers of ſuch Books, the Books allo are to bedeſtroyed,and 
warrand is given to Magiſtrats of Burghs with a Miniſter, to in- 
tromet with them without hazard of ſpuilzie : But yer de pra- 
#ica,otherOfficers, ſuch as Sheriffs, andLords ofRegality do in- 


tromet with ſuch Books, though they be not warranted, And 
though inclnſio unius eſt excluſio alterius,and though theAR or- 
dains a Miniſter to be preſent (which was certainly apointed that 
tt might be known whether the Books werePopiſh)yet de praxi, 


Magiſtrats uſe to intromet without having a Miniſter preſent, 
- Tfind no expreſs puniſhment againſt other Hereticks in our 
Law, nor de praxz, are other Hereticks punifh'd corporally g 
bur whether they may not be puniſh'd conform to the common 
Eaw, and upon that general AR of X. Fames the Firſt, I will 
not determine, Asalſo, it is ordinary to baniſh only Jeſuits, 


- and (ayers of Maſs, as was done December 9, 1573, Mr Fohn 


Robertſon was baniſhed by order from the Council, he enacted 


-himſelt under the pain of death never to return to Scotland, 


V. Thecommon Law, or Doors have introduced many 
ſpecialities in the tryal of this Crime, as firſt, that leſs clear 
probation is admitted in proving Herefte, then other Crimes, 
Clar, 8&- Hereſis, num, 20, And by an old Ad of Sederunt, 
ſocii criminis, Women, and Pupills, are to be admitted with 


'us, to prove hearing, and ſaying of Maſs , elfe that Crime 
could not be proved, 2,A Heterick may be try'd after death, 
ZAlber, in rubr. h, t, which they ſay holds not only ina Here» 


tick tounJ guilty by probation (Heretices verus) but in theſe 
who werecited to compear tor Hereſie, but compeared nor, 
whom they call Hereticum preſumptum,but this holds-not with 
us, nonot in theſe who arte gu.lty of Treaſon, as being Trafft= 
quing Jeluits or Papiſts, for only Percuellion 1s by our Law to 
by try'd after death + But though the Heretick cannot be pu- 
nilh'd after death, yer his opinions may be condemu'd, as Here- 
tical, even after his death, F TITLE 


(34) 
TITLE V: 


Simony, Baratry-. 
1 Whit is Simony ? 
2 Howit is probable, 
3, The nature and puniſhment of it in'Scotland, . 
4 Baratry Ecclefiaſtick, 
5 Baratry Civil, . 


Imony is the ſellingor buying any Charch Office , cupidi- 
tas emendi ' aut vendendi aliquid [pirituale aut oe an- 
nex#m,- So called from Simon Magus , who offered to buy 
the Grace of God, . And-the-Canoniſts teach, tha it is Simo- 
ny .:to paRtion for any advantage in adminiſtrating the Sacra. 
ments, but.not to take reward after they haveadminiſtrate 
them, - 

II;' In' this Crime, infamous perſons ; whoors ,. and-other 
witneſſes, who-are not habi/es, or atleaſt, who are not omni 
exceptione majores, are here receivable cap, ſicut, de Simon, be- 
cauſe it is ordinarly carried on with much privacy, and clande- 
ſtine dealing, for which reaſon likewiſe , Lawyers conclude, 
that it may be proved by preſumptions, Ir iscrimen mere ec» 
clefiaſticum , and cannot be puniſhed by Laicks, the puniſhment 
ts depravation, 

111, With us, Simony is once mentioned, and thar is, 
A 1, Par, 21, Fa, 6, Wherein it is Statute , that if the 
Arch-Biſhop , or Biſhop deprehend that the perſon who is 
preſented, hath made any Simonaical paction with the Patron , 
whereby he hath ſo hurt the Benefice, as that he hath nor re- 
ſerved a ſufficient maintenance for himſelf , and his ſucceffors, 
ſuicable tothe value of the Benefice , that the Biſhop may re. 
fuſe the-preſentation , and the Lords of Seſſion are declared to 


be 
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be Judges to any debates ariſing betwixt the Biſhop, Patron, 
and Perſon upon that account, From which A it is qbſerv- 
able, 1x, Thatit isimplyed, and tacicly acknowledged, that 
Simony is a Crime by our Law , ſeing this is puniſhed as a 


- Branch thereof : and thereforeI conceive, that what ever is 


puniſht as Simony by the Canon Law, is puniſhable with us ; 
and that a Miniſter, or other Benefic'd Perſon who bargains, 
or tranſact with any toget them a Church, or Benefice, and 
gives or promiſes Money therefore , is puniſhable even by our 
Law, 2, That by this At, apaRion , whereby the incum- 


' bent reſerves to himſelf, a competencie ſuitable to the Bege- 


fice, is not Simony 5 and what this conpetencie is, is left 
arbitrary to the Judge, becaule it is not determined, 3, That 
this Crime is probable with us by Oath , becauſe of its clan» 
deſtine convoyance, as ſaid is, By the Stat, Eliz, 31, the 


perſon committing Simony , is declared uncapable to enjoy 


*that Eccleſiaſtick Office, 

IV. Baratry is a kind of Simony, ( Socinus ree, 55, Bald, 
part.5,Conſil,21,) which with us is committed by thefezwho go 
to Rome to buy Benefices, without licences from the Chan- 


cellor, or their ordinar, F, 1, P, 7, cap, 106, the pain of it 


is baniſhment , and never to bruik honour , or imploymentc for 
the future, within the Kingdom, This word comes from the 
Italian word Baratry , which ſignifies , corrupting of Judges; 
for our Law preſumed , that theſe who went to'Rome to get 
Aa Benefice , deſigned to get ir by corruption, -But though 
Baraters are called canpones beneficiorum by the DoRors', as 
Er oblerves, pag. 371, Yet our Kings being of old yery 
Jubm:ſive to the See of Rome , durſt not direRly ar firſt, for- 
did application to Rome ; bur did only forbid the carrying 
abroad Money out of the Kingdom z, knowing that no- 

hing could be done there withour Money : -But thereaf- 
ter this Crime growing greater , the Parliament did by 
the 84. cap, P, 6.F. 3, forbid exprefly the going to Rowe, 
to purchaſe Benefices, or to = its colleors, -under the pain 
| T 2 of 
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of being demean'd as Traitors, and neyer to bruik Benefice; 
or uſe Worſhip ; which is ratified by the 53. 4&5, P,F, 4, 
But though the puniſhment is that of Treaſon , by thele 
Aas ; yet bythe 2, 4 1P, F; 6, the puniſhment of Ba- 
ratry., is declared to be preſcription , baniſhment , and ne- 
ver to bruik Honour, nor Office within the Kingdom + and 
all applications to Rowe are puniſhable as Baratry, This Act 
being after the Reformation, And by this laſt AQ, it isde- 
clared that Baratry may be puniſht, either by the Juſtices, 
or Lords of Seffion, And upon this A&R Fames Arch-Biſhop 


” = 
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of Glaſgow, was exauRorated atter the Reformation, for go- 


ing to Rome, 

V, The Sonsof Noble Men, and others paſſing to Schools 
beyond Sea's without the Kings Licence , are alſo ſaid to com- 
mit Baratry, F,.6, P, 6, cap, 71, And the Council uſes 


to ordain Noble Men, who breed their Children abroad, in © 
Popiſh Schools, to bring them home under a great fine , as : 
they did lately to.the Lords of Mordingtoun, and Semple in ©? 
anno, 1668, Betore which Ac alſo, all Laicks going out : 
of the Kingdom., without conſent of the King, or Licence x 
from the Chancellor, committed Baratry, . F, 4.-P, 5. cap; © 
53. And though Craig debates paz, 371, whether the pu- 3 
niſhnent ot chis be the, ſame with Treaſon -, becauſe it is 


{aid ro be puniſhable as Treaſon, cape 84, Pa, 6,:F, 3, 


Yet it is clear,, that this puniſhment is reſtried by-the | F 
Aﬀt 2, P, 1, F, 1, To the being declared incapable of þ 


Truſt , and Baniſhment, This Prohibition of Laicks go- 
ing abroad, was firſt at Carthage , and is now 4n vigour at 
Naples, and many other places,, And though it be now; 
in de{uerude, atleaſt is not punitht, except in Privy Covn- 


cel.ours - . Yet Iſee no reaſon., why any ſhould ſay, that 
this Crime .takes oply place in Vaſlals, holding immediacly} 


of the King z for the Act is general, And yet Merchants are 
warranted by divers Acts of Parliament , to Traffique abroac, 
and ſo fall not under this Prohibition, 
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Leſa 2M ajeſtas. 


: 1+ Treaſon & divided by the Civil Lawin Perduellion and Laſes 


Majeſtie, . 
_ The differences betwixt Perduellion and Leſe-Majeſtie, 
. Treaſon with us may be divided in Perduellioa Leſe-Majeſtis: 
and Statutory Treaſon, 
The nature of. Perduellion, or riſing in Arms, which is the 
firſt ſpecies of Treaſon, 
\ The ſecond ſpecies of Treaſon is committed againſt the Kings. 
Perſon, 
The fy s the rectpting ſuch as have committed Treaſon: 
The fourth is to hold out Houſes azainſt the King. 
The fifth is to aſsail Caſtles where the Kine reſides, 


The ſeventh is totronble any who kills a declared Traitor; 
The eighth « to impugy the Authority of the three Eſtates, . 
The ninth is to decline the King or Councils Authority, 
The tenth is to conceal, and not reveal Treaſon, 
The eleventh ts to deſert the Kings Hoſt, 
The twelfth is to deny the Kings Prerogative, in having the 
ſole power in callias and diſſolving Parliaments, 

16 How the killing Counſellors is-puniſhible, 

17 The ſeveral branches of Statutory Treaſon, 

18 Toaccuſe any man for Treaſon, if the accuſed be aſſoilzied, 

i Treaſon, 

Ig Treaſon is not Ba/eable, 

29. Summonds of Treaſon owght to be execute by Heraulds, 

21 Whether 


38 Treaſon. 


21 Whether leſs probation be ſufficient in;:Treaſon then in other: 


Crimes, 
22 Treaſon may be purſued after the Committers death, 
23 Trattors may be forefaulted in abſence, 
24 Howdiſobeying the King & puniſhable, 
25 Thepuniſbment of Treaſon in general, 


INN man retains innothing ſo much a defire-to be 
like his Maker, as in that he would be Supreme : and ' 


no wonder that this Crime ſhould be incident to. him in this 
lapl'd condition, when his will is crooked, and his juigement 


blind , - ſince the very Angels in their pu:ity, and Man in his | 
. innocence, were tempted by it: ſo-that Liace mea have ſub | 


jected themſelves to Goyernment, we may eaſily conclude they 


tound a great convenience in this ſubmiſſion; . elſe they had ne- | 
. ver offered ſo much-violence to their own inclination, To $0- | 
cieties, and Laws, we owe every moment the preſervation of | 
our livesand fortunes, which nothing but Diſcipline does ſe- ® 
cure: and withoutan intire ſubmiſſion, theſe Societies would * 
be but Companies of Robbers,and Laws but meer toyes, How + 
many-dangers doGovernours incurrs And by how many cares ' 
and tears are they.diſquieted? Wherefore it is moſt juſt, that |! 
thoſe-who govern, ſhould be more ſecure againſt their Sub. * 


jets, then againſt their enemies, fince they may be moſt ea- 


:fily wrong'd by:thoſewho live in their own boſome, and who | 
have eafie and-open acceſs to them, In other Crimes, one, or © 


at moſt few, are wrong'd : whereas in rebellion, and Leſe 


HM ajeſtie the whole Society is offended, And therefore it was 


moſt juſt, that thoſe who deſign the wine of the Common» 


wealth, or the Supreme Governour ( which Crime we call 
Treaſon) ſhould of all others be moſt ſeverely puniſhed, And 
the Baſilicks, I, x, h,t, obſerves well, that Treaſon is a 
kind oft Sacriledge, Tips Twy £@1Þ4.oy vu yrou@- 151 7w wiph 1890+ 
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» 3 I, Treaſon was by the Civil Law divided, in Perduellionem 
7 & Leſam Majeſtatem, Perduellion was that Treaſon which 

2 was committed againſt the Prince or Common-wealth imme- 
| diatly: CAdverſus populum Romanum, vel ſecutitatem jus, 
4 Lzſe Majeſtie ( as oppoled to Perduellion) was committed 
by ſpeaking againſt the Prince, revealing his ſecrets, &c, 

This Crime was puniſh'd per legem juliam , the branches 
whereof are the raiſing of Arms againſt the State, the being in 
2 acceſſion to the flight of ſuch as were Hoſtages ro the Com- 
is + mon-wealth, or to the killing of any Magiſtrat of the Com- 
it EZ mon-wealth, the keeping correſpondence with the enemies, 
is FJrhe continuing to govern a Proviace after a a Succeſſor was 
= Framed, the Levying of an A:my, and running in to the Ene- 
y mics, All whichare expreſſy cnumerat ff ad leg, F#ul, Mas 
v. | Jeſtat, "2 
J- IT. Betwixt theſe two, Hottoman aflignes theſe four diffe- 
of Yrences, 2, That Perduellion was that whereby the Com- 
- Amon-wealth was in general wrong'd, qui ſumman rei publice * 
d Aabe fattare conati ſunt, Laefa Majeitas was that whereby the 
y I Common-wealth was: only wronged in a part, or by conſe- 
5 quence 2s to ſuffer the enemies of the Common-wealth 'ro 
it [Yeſcape, or to.conceal them, &c, The 2,'is, the Crime of 
A ALzſe Majeſtie might have been purſued before the ordinary 

8 Judge #» foro; but Perduellion could not be purſued but in the 
o AYgreat Meetings of the People, 2 populo Romino, *comitiis cen- * 
ir I turiatks in campo martio, W hence ; wag" + did ariſe the judg- 
fe (Ring Treaſon by Parliaments with us; - The 3, was, that the 
s Crime of ordinary Lzſe Majeſtie was not puniſhed with death, 
i» Fas Perduellion was, but with baniſhment, The 4, was, that 
11 Fthe ordinary Lzſe Majeſtie was puniſh'd by death, bur * 
4 FPerduellion was puniſhable atter death; : 

2 3 111. Treaſon may be withus divided in Perduellion, 'which 
»» Mwecall High Treaſon, 'called by the Zxgliſh Law alta proditio, + 
For rebellion, which is only with us a rifingin Arms-againſt the - 

na King; and-in ordinary Treaſon and Lazfe Majeſtie , ſuch: as ' 
to-- 


4.0 Treaſon, 


to conceal, and not reveal Treaſon, And in Statutory Trea: | 


ſon, which is not Treaſon properly of its own nature, bur is de« 
clared to be ſo by a particular Statute,. as is that of Murder un- 
der truſt, . Thett in Landed-men, gc, 

IV. Perduellion in the Civil Law, is that which we call 
Rebellion in our Ads of Parliament, and it was ſo called ex. 
travazan, Hen, 7, qi ſunt rebeiles: And there it is Statute 
that rebelles & infideles, imperii, qui quomodocunque aliquid 
machinantur contra proſperitatem imperii. But | find not the 
word Rebellion uſed in the Law before that time, Yet ſome- 
times Rebellion is in our Law taken for that which is commit- 
red againſt the Kings Perſon, as in the 3, Ad 1, Parl, K, Fa, 


1, where it is ſaid, No man ſhall rebell againſt the Kings Per- 
ſon openly,nor notourly: But the Adverb there uſed Wperly and 
notourly in that, and the ſubſequent As, interprets ſuffici- # 
ently the word rifing againſt the Kings perſon, to be the ſame 


with us that is called Perduellion in the Civil Law, vis, $j- 


ques hoftili animo adverſws principem, vel rempublicam anima- * 


71s fit, Toraiſe Arms againſt the King then, or to riſe in 
open rebellion, is the firſt and higheſt degree of Treaſon, Fa, 


2, Par, 6, Af 25. where it i$called a raiſing in fear of War | 
againſt the Kings which A .comprehends all the kinds of 
Treaſon, like lex prima ff, ad L, Ful, Majeft, And therefore * 


I will follow that method, And though it be added in that 


AR, that it ſhall be Treaſon to riſe in fear of War againſt his. : 


Perlon, or Majeſty, ot what ever age he be of, without the 
conſent of the three Eſtates: Yet the conſent of the thiee 


Eſtates will not defend the rifing in Arms againſt the King, as 
-was found in the caſe of the Matquils of A-gy/e, being 


purſued upon this At, in Axzo 1662, for rifing in Arms a- 


gainſt che Marquils of Moyxtroſe then the Kings Commiſſioner, 
For the Analytis of that AR muſt run run ſo, as that theſe 
words, Without conſent of the three Eftates, cannot be added. ? 


to all the former treaſons committed againſt the Kings Perſon, 
which are contained inthat Act, For many things in that A 


could 
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* could not be juſtified by the Authority of the three Eſtates, 
* forelſethe three-Eſtates, and not the King, would be Sovee 
raign -* for they only are Soyeraign, againſt whom Treaſon can 
be committed, Bur theſe words muſt only be taken as added 
' ro thelaſt Crime prohibie, which is the aſſailing of che Caſtles, 
* or Houſes where the Kings Perſon is, which may be lawtully 
- doneby Authority of the Eſtates, For if the King being ve- 
* ry young, were taken priſoner, as our Kings oft-times were in 
* their minority, it had been abſurd to think , that theſe who 
: went to aſſail, by theauthoriry of the three Eſtates, that Caſtle 
| where the*Kings Perſon was, ſhould be puniſh'd as Traitors, 
7 becauſe of. their obedience, Bur to ſuppreſs all pretext thar 
+ . might ariſe from that AQ, it is declared by the-5, 491, Parl, 
# 1,Seſs, Ch,2, That the King hath the anly power of making 
War, and Peace, And that it ſhall be Treaſon for any num» 


® ber of men, leſs or more, upon any ground or pretext whatſo= 


ever, 'to riſe, or-continue in Arms , to maintain any*Forts, 
7 Strengths,or Gariſons,or-to make Leagues or Treaties amongſt 
: themſelves, or with forraign Princes, without his Majeſties 


2 authority and approbation firſt interponed thereto: or to at- 


tempt any of theſe things under:the-pain of Treaſon, From 
which A it is obſervable, x, That the authority of the three 
2 Eſtates is not able to defend the riſing in Arms, or making 
= Leagues, ſeing that is declared to be his Majeſties prerogative, 
2 2. That therifing indetenſive Arms is Treaſon by theſe words, 
! upon what pretext ſoever, 3, That nudus conatms is in'this caſe 
2 Treaſon by theſe words,zo attempt,By the EngliſhLaw the con- 
+ ſpiring toraitea War is not Treaſon,except it be de fatFo rail'ds 


ins Þ and with them, if three or four riſe to throw down private | 


3 Houſes, or for any privat cauſe, it is but a'Ryot z but if theſe 
three or four riſe:to reform Laws, or Religion, or upon any 
publick account, then it is accounted the Levying War againſt 
the King, Cook hoc tit, pag, 9, wholikewiletells'us, that if 
three conſpire-to Levy a War, it is Treaſon, :if in the meer 
| conſpirers, it:the reſt thereafter Levyed actually a War, _ - 
'G l 
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he was not preſ.nt ; and-in that ſenſe only I would interprer 
the (everel, 19; Baſil, h,t, propter cogitationem dignus eſt pe- 
4 $16 TW 6:voes aZ1& 551 epagrias, And the Engliſh Law requires 
ſill ounert fait,-an- open deed, This rifing in Arms is like- 
wiſe called ſeditioregni vel exercitus Reg, Majeſt, lib.4. cap, 1, 
& cap; 11, ibid, adit. ſedit, 


T he ſecond ſpecies of Treaſon, is tocommit Treaſon againſt: 


the King's Perſon , and I find that this is the firſt kind of Trea- 
ſon expreſt' in the former At 25, Parl, 6. Fa, 2;, whereby it 
is declared Treaſon to lay hands upon his perſon-violently, 
what ever age he be ot, Which words were added to clear 
that it was Treaſon to rebell even againſt his authority betore 
he was Proclaimed, .or Crowned, For the being Crowned or 
Proclaimed,. is -tantum declaratoria Juris, ſed nihil novi juris 
tribuit, it being the jus ſanguins,and ſucceſſion of blood which 
makes him King, This ſpecies of Treaſon is likewiſe decla- 
red, A& 3.and 4, Parl,1, Fa.1; and in thir caſes affeFme ſine ef- 
fettu punitur: and thusthe Maſter of Forbes was hurled through 
the Calley, hanged and quartered, for imagining '( this is an 
Eneliſhterm which ſignifies a deſign) to ſhoot K, Fames the 
5th, 17. Fuly 1537, And the Counteſs of Glames was burnt 
tor imagining to poyſon the ſaid King Fames thefifth, 17, Fuly 
1537. By the Lawot England; it is: not Treaſon to kill a 


| King out of poſſeſſion, Cook pag, 9, But this ſeems unjuſt, if 


the King's title be clear, as our Kings was in exile, Thouzh 
in duvious caſes, ſuch-as betwixt the Bruee and Baljol, poſleſ- 
{ton may difference thecaſe, To kill the King's eldeſt-Son, is 
with them Treaſon, 25; Stat, Edw.-3; 

The third ſpecies of Treaſon-is, the reſetting any who hath 
committed Treaſon, or that ſupplies them in redae, help or 
counlel, cujus opera dolo malo hoſtes populi romani pecunia alia- 


we re adjuti erant : :T his is likewiſe diſcharged, A4&, 97. Parl,. 


7. Fa, 5, Whereall the Liedges cre forbidden'to reſet; ſup- 
piie, 0: maintain our Scveraign Lords Rebels, under pain of 
deatly.; and itany diſoþey, to inforce-( i4eſt., to {econd” the 
R \ 


King) 
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King) againſt notour rebels, againſt his perſon, when they 
be required and commanded, they ſhall be puniſhed by the 
King as fayourers of ſuch Rebels, except they have for them 
a reaſonable excuſation, CA 4, Parl, 1, Fa, rt, From which 
A& it maybe debated the refuſing to affiſt againſt rebels char 
are not notour, -or againſt Rebels.that have not committed any 
other Treaſon then Perduellion, cannot infer with-us the guilt 
of Treaſon, The Doors here debace, whether a Wite re- 
ſetting her own Husband, or a Father his Son, commits Trea- 
ſon, And albeit it may be alledged, that the relation of $o- 
veraign and Subject, is the chieteſt of all others, and ſo all 0- 
ther relations ſhould cedetoirts and rebellion againſt the State 
looſes all relations , 1, poſt Iimirium' ff, de capt, & poſtlimin: 
Yet the ordinary diſtinion is, that it any of theſe relations 
aſſiſt a Rebel with things that are neceſſary for him as a man, 
as meat, drink, &c, In that caſe they are not guilty of Trea- 
* ſon; But itthey aſſiſt theſe relations with any thing that may 
' beſerviceable to them in their Treaſon, then they are guilty, 
' Farin. queſt, 113, num. 280, And Matheus hoc tit, cap, 2, 
* zum,20, Foralbeit Rebels loſe all rhe priviledge of the Mu- 
- Nicipal Law, yet they retain thoſe priviledges that flow from 
the Law of Nations, and Nature, Zartol. ad, amiſſum, f, de 
capt, & poſtlim, And thus Ceſar pardoned Pompey's Sons, 
and Tiberius P:ſo's Son, albeit they followed their Fathers at- 
ter they were declared Traitors, But I find in our Law many 
deciſions of this queſtion, as in Fuly 1537, where Fanet Dow 
glas Lady Glames is conviet and hurnt, for fortifying and afliſt- 
ing the Ezrl. of Angus and George Dowglas her Brethren, 
Traitors and Rebels, And 18, Fuly 1537, the Mr, of Glames 
is hang'd and drawn tor concealing, and not reyealing the trea- 
> fonibledefign of his Mother to poyſon'the King : bur the 
* Counteſs of Erro/ being purſued forafiſting the Earl of Both- 
wel, at leaſt for not revealing a Letter ſhe had received from 
+ the Earl of Boihwels Lady, deſiring aſſiſtance z Tt was alledged 
: for the Lady, that the Counteſs of Bothwel was no Rebel, 
7 G 2 though 
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though her Husband was, and that ſhe had not conſented, This 
was delay'd, Anno 1596, 


VII, The fourth (pecies or-point.of Treaſon.is,- to ſtuff the - 
Houſes of them.who are- convict of Treaſon, and holds them 


againſt the King, or that ſtuffs any of their own Houſes in fer- 
- ofthe King's Rebels, which is expreſſed alſo by the 
former A&: Yet Ichink this rather exegetick of- the former 
point, then a ſeparat point of Treaſon for both' theſe may 
be comprehended under = redde or counſel, ' Robert Stewart 
was hang'd for keeping out.his Houſe againſt the King: and 
the Earl of Orknay lis Father was hang'd for kounding out his 
Son ; the one the 5, of F4nuary, and the other the 1, of Fe- 
bruary,, 1615, And Cunninghame of Tourlands was forefault 
and execute foraſſiſting his Brother in keeping out the Houſe 
of. Cunninghame-head, 15, February, 1601, Burt: yet when 
Houſes are ordained to berendered ( being kept only for pri- 
yat cauſes ) under pain of Treaſon, though the party diſobey, 
yer if he thereafter yeeld, that manner of keeping out-Houfes 


will not be puniſhed as Treaſon, bat Arbitratily, as in Burgies 
caſe, 1668.: 


The 2.0f February,” 2674,: Mackloud of Aint was Pan- 


ne!'d tor having Garriſon'd his Houſe of £Arbreat, and con- 
vocating his Majeſties Liedges,. to the number of 400, men, 
under Pay and.Collours, Againſt which it was alledg'd, that 
Aſint here only fortified his Houle, and conyocat his men to 
oppoſe the Earl of Seaforth, bur.not the King : Nor+did he 
pretend any quarrel againſt the Government, but againſt pri- 
vat oppreſſions, To which it was anſwered, that this was 
expreſly Treaſon by the 6. Parl, K, Fa, 2. Cap.14, whereby 
it 1s Statute, that none rebel againſt the King's Perſon or Au- 
thority: And the Houſe being here Garrifon'd to defend -againſt 
the Sheriff, who was comming to eje@ in his Majeſtizes Name: 
To refift him, was to refiſt his Majeſties Authority, andbeing 
Garriſon'd in furtherance of Rebels and rebellion, -it was Trea- 
{on by the 35, A 6, Parl, K, Fa. 2, Likeas the Convoca- 


tion 
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' tion being of about 400, men, or thereby, under the coms 
mand of Captains, Enfigns, and other Officers, It was like- 
wiſe Treaſon by the 75, AF 9g, Parl. 2,M, and the5, 4@# x. 
-Parl, Ch,2, The Juſtices did find the Garriſoning of the Hauſe 
"not relevant to infer Treaſon, but only co infer the puniſhment 
of deforcement, whereupon the purſuers were forced to alledge 
of new, that they inſiſted againſt him tor having Garriſon'd his 
Houſe after the publication of the Letters of - Fire and Sword 
raiſed at the Purſuers inſtance againſt 4ſfint, upon which de- 
| bate they found that the Garriſoning and providing of the - 
' Houſe after the publication of the Letters of - Fire and Sword, 
was relevant to infer the puniſhment of Treaſon, Likeas they 
: refuſed to ſuſtain that Article wherein was Libel'd the raiſing 
of Men, and the diſpoſing them in Companies under Collours, - 
to be relevant,” except it were alledg'd that they were an hun- 
+ dred men or upwards, and were under Colours, or Muſter'd, . 
® orunder weekly or daily pay, And that-all this was done at- 
3 ter the publication -of ' the Letters of Fire and Sword : both ' 
* which Interloquutors ſeem'd ſurprizing,. For as to the firſt, it * 
; ſeem'd that the Garriſoning of any Houſe againſt a Sheriff, or 
- any Judge, is to Garriſon it againſt the King? Authority, tor 
þ a Sheriff doth repreſent-the King in his Authority as much as » 
> any Souldier doth, . And: it is undenyable, rhat to Garriſon + 
- Houſes againſt the King's Souldiers, is Treaſon, Nor can it 
> bedenyed but that it this were allowed, no ſentence could re- 
> ceive execution -in Sc#tland, fince every man might Garriſon 
f bis Houſe, and every man might deny that he Garriſon'd his - 
: Houſe againſt the King, And to pur ina Garriſon, and au- 
® thorize them to defend the Houſe, was ſo clearly a War-like - 
> ation, that there was no place lett to debate upon intentions,” 
4 And though the defending Houles be ordinarily purſued as de- - 
? forcement,yet the formal Garriſoning of it imports much moxe, 
3 And the commiſſion of Fire and Sword did not add any thing * 
* to the Crime committed, in Garrifoning the Houſe : For the - 
> deſign of ſuch Letters is only to wartand- and: command-the - 
; Liedges- 
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Liedges to proſecute them as Rebels z So that before the rail. 


ing of the Letters they were accounted open and notorious Re- 


bels, for Letters of Fire and Sword are only grarfted againſt 


ſach ; and therefore 4fint in Gatriſoning his Houle to defend 
ſuch, did expreſly commit Treaſon againſt the 25, AG 6, Par, 
4.2, 
4 The ſecond part of theTnterloquutor -ſeem'd likewiſe very 
hard , for raiſing men in fear of War, and Liſting them under 
Colours, or (wearing-them to Colours, is certainly exercitum 
comparare, though there were no commiſhon of Fire or Sword; 
tor the deſign of theſe Letters is not to make a Traitor, but to 
proſecuteactual Rebels, And-thoughthis Army was not Le- 


vied to oppole immediatly the King's Government, yet even - 
toraiſean Army within the Kingdom, though no deſign could | 


be proved, was Treaſon, for that was to uſurp the King's 
power : But much more was this Criminal, when the Levy 


was made, -upon the wicked deſign of oppoſing the execution 


of the King's Laws, to ſee which executed was the chief-part 


of his Kingly Government, And it is clear by the foreſaid 17 © 
AH 6, Parl, Fa,2, that it is Treaſon to make War againſt the 


King's Liedgesagainſt his forbidding, and if any do, the King 


is to gang upon them , with aſſiſtance of the hail Lands, and 


-to puniſh them after the quality of their treſpals, 
VII. The fifth point of Treaſon is to afſail Caſtles, or 
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places where the King reſides, -or is-for the time, ibid, But {© 


this muſt be only-underſtood to be Treaſon, if the afſaulter 


know the King to be there, or if he be not, upon deſign to re- 
{cue him, quo caſu, he muſt be warranted by the Eſtates, as * 


ſaid is, : 
IX, The fixth point of Treaſon is, to raiſe a fray-in the 


King's Hoſt or Army wilfully , Fa, 2, Parl, 12, 4& 54, upon © 


which Act the Mr, of Forbes was hanged tor raiſing ſedition mn 

the King's Hoſt at Fedburgh, 14, Fuly, 1537, 
X, Theſeventh point of Treaſon is, to trouble any who 
Kills a declared Trattor, which A extends only to the Kin, 
Friends, 


J 
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\ Friends, Fortifiers and Maintainers of theſe who are killed as 
* Traitors z becauſe it is prelum=able that when- theſe who are 
-ſorelated trouble the killer, ir is preſumeable the trouble ariles 
upon that account. 2. Theſe relations are diſcharged to bear 
he killers any grudge, .or injure them by word or writ, Wota, 
aIc appears chat the reaſon of this grudge needs not be proved, 
tbur is preſumed preſumption, jur# & de jure, tor here + x pre- 
Aomit & diſponit ſuper preſumpto. 
t XI. Theeighth point of Treaſon is, to impugn the dignity 
zand authority of the three Eſtates : or ro ſeek and procure the 
znnovation and diminution of their poweror authority, A130 
-+*Parl, 8, Fa, 6, Burt this is to be underſtood of a dire impugn- 
+ing ot their authority, as if one contended that Parliaments 
were not neceſlary,. or that one of the three. Eſtates may be 
turned our, | 
#-, XII, Theninth point of Treaſon is, to decline the King's 
*FAuthority, or the Authority of his Council in any caſe, whe- 
ther Spiritual or Temporal, - And the King's Council are de-- 
*Fclared to be Judges competent to all cauſes whatfoever, . whe- 
2#her Spiritual or Temporal , of what ever degree or funtion 
Fhe defenders who are ſummoned ſhill be, .4# 1 29, Parl, 
248.X. F4,6, which A was made to repreſs the inſolencies of 
| oh Miniſtry, who about that time uſed conſtantly to decline 
@he King's Authority in Eccleſiaſtick matters, Contorm ro 
Ivhich AR Mr, Andrew Crightoun was ſentenced to be hanged 
and demain'd as Traitor, Septemb, 1610, And Mr, Fames 
Guthrie was execute in CAnno 1662, for declining the King 
nd his Councils juriſdiction at Srriviling, when he was chal- 
Renged for ſome words ſpoken in the Pulpit, From this AR” 
Mt may be obſerved, that the King is in his own Perſon Judge 
omperent over all Cauſes, and all Perſons, even though the 
urluit be at his own inſtance, which will appear both-from the 
*Rubrick and Statutory part of the Act, albeit regulariter no 


ancan-be Judge in his own caule, . | 
XIII: 
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X1II, The tenth point of Treaſon fs,- to conceal and- not Þ ec 


reveal Treaſon : But concealing in this caſe is not Treaſon, '* 


except the concealer could have proved it ; for elſe he had by * \ 
revealing and not proving made himſelf guilty . of Treaſon, *: r: 
This concealing of Treaſon is by the ,Zuglrſb: Law called mif+ * K 
prifion of Treaſon, andis puniſh'd only by impriſonment dy. **.b 
ring life, forteiting of goods, and of the profit of Lands during a 
lite, For this Crime the Earl of Morton was execute by King _& a; 


_ 6, tor having conceal'd the deſign'd death of King Henry &ir 


his Father: Andit may be donbred- whether concealing be Acl 


Treaſon, whete the King is not in a condition to repreſs or Sec 
puniſh the Treaſon that is intended, for there.the end of re- FB 
vealing ſeems to ceaſe, which is information in order to reſiſt» Wly 
ance, It hath been likewiſe doubted, whether the not reveal- /S$m 
ing Treaſon was puniſhable where. the Treaſon -was defign'd Win 
by the Prince or Queen: But ſince they are likewiſe Subjects, MP: 
and may commit Treaſon , -theretorethere can be no doubt bur 'Fbe 
ic is Treaſon in any othetrs.to.conceal their treaſonable de- :$re! 
-ſtgnes, Y 
XIV. The-eleventh point of Treaſon is, co flee from his | w' 
Majeſty or his Lievrenant, which is not extended only to ſuch Mlif 
as are {worn to Collours, -but even to ſuch as are warned to, ly 
and doattend the King's Hoſt, vid, tir, the juriſadiition overiRis 
Souldiers, th 
XV, The-:twelfth point of Treaſon is, to deny his Majeſtie: Se 
having the. only power of calling and diſſolving of Parliaments, *Yit 
At 3.1. Parl, Ch. 2, 7 
XVI, By thecommon;Law it is Treaſon to 'kill any of the® 
Princes Counſellors, becauſe they are a part of the Princes own! 
-body,C.quiſqusc, h,t, But with us the purſuing or invading. * 
any of.the Seſſion, Secret Council, or any of his Majeſties Ot- 
ficers for doing his MajeZies ſervice, is only pnniſhable by: 
death, but not as Treaſon, 474, Parl, 16, Fa, 6, By -offi-! 
.cers here are meant only Officers of State, elſe it might be ex-! 
tended to Meſſengers, Andi heard it reſolved that this AQ; 


extended: 


> 
. 
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ot |} extended not to ſuch as invaded the Lyon, Andrheſe words, 
n, 7 Any of the Seſſion, are not extended to Advocats, Clerks, 
y © Macers, orany elſe beſides the Lords, as isclear by the nar- 
rm, © rativeof the AR, ButclI think che quality adjeRed that they 
fn * were invaded for doing his Majeſties {ervice, may be proved 
g- by circumſtances and preſumptions, as it a-purſuer who had loſt 
ne - +2 Cauſe, ſhould invade the next day a Lord who had voted 
ng _Sagainſt him. And the words, The being verified and tryed, 
7 A import ſo much, But the Stat, Edward, 3, is much more 
Aclear, making ic Treaſon to kill the Officers therein mention- 
or Sed only, v:z, Chancellor, Theſaurer, chiet Juſtice of either 
re- FBench, or any Judge ot either Bench fitting in Judgement on- 
ſt- #ly; and trom this Statute of our Neighbouring Nation, we 
al- may argue that the killing none below a Lotd ot Seſſion ſhould 
inter the puniſhment of this AR, The killing a Member of 
Z Parliament is nor in England Treaſon, though the Parliament 
Sbea higher Judicatory then any expreſt in the AQ, And Cook 
Frells us that they allow not argumentum 4 fortiori to inter 

Crimes, And with us the killing a Member of Parliament 
his would not infer death by chis A, fince they tall under no qua- 


ich $ lification therein ſpecified, In England killing officers falls on+ 
to, Fly under the Statute, but with us, invading or purſuing them 
verfFis death, though it take no effect, 2u«ritur, It to invade 


Sthem when they are out of the Kingdom would fall under.the 
Scatute, ſince they are not under chat charaer elſewhere, Or 
*Yit he who invaded them during their being ſuſpended, would 
Fall under this A&, fince during that time they retained the 


the:Fchara&er, and the exerciſe is only (ſuſpended, And-it is re- 

wi Fſolved by the Doors that a Statute puniſhing ſuch as invade 

ogy Magiſtrats, is only to be extended to ſuch Magiſtrats as are 
Wonce admitted, bur not to {uch as are only named or ele&eds 

by for ſuch Statutes are extended i» gratioſis, yet they are reſtricted 

ffi-F in ſuch odious points as thir, Cabal, caf, 148, 
J xa 


Treaſonable 
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Treaſonable words, vid. t, Injuries and Libells, | 
XVII, The third branch of the diviſion is Statutory Trea: '? 
ſon, which comprehends under it ſeveral other points of | 
Treaſon, which becauſe they relate to other Crimes, therefore | 
I ſhall alſo reter the Reader to theſe Titles wherein theſeCrimes » 
are principally treated of, Bnt it wi)l appear by theſe As, 
that theſe Crimes are not declared to be Treaſon, but only to 
be puniſhable as Treaſon, and therefore theſe Statutory Trea- : 
ſons have not at all the other priviledges competent toTreaſon, - 
as that they may be proved by Women, & alios teſtes inhabi- 
les, or that he who accuſes in theſe will commit Treaſon, it he + 
prove nat his accuſation, Thus wiltul Fire raiſing is Treaſon, 
Fa. Parl,z, cap.u!timo, Thett in Landed-men is Treaſon, Fa, 
6, Parl, 11, cap,50,wvid, tit, Theft, Murder under truſt is trea- 
ſon, Fa. 6, Par, 11, cap, 51, vid. tit. Murder, ſayers of Maſs, 
Jeſuirs, crafficking Papiſts and their reſetters, commit Trea- 
ſon, F4; 6, Parl,12, cap, 120, vid, tit, Hereſie, | To buy or 
bring home poyſon, is treaſon, Fa, '2, Parl, 7, c, 31, vid, 
Poyſon, Thieves who-take leill men upon Bond to re-enter * 
them, commit treaſon, Fa. 6; Parl, 1; cap, 21. But though 
this Act ſpeaks generally of the taking of any Srottiſh-man, yet; 
it may clearly appear by the natrative, and the whole ſtrain ol*% 
the At', that the ſame ſtrikes-only-againſt ſuch Thieves a? 
kept correſpondence with the Engliſh, and took Scottſh' mer? 
priſoners into England, But cuſtom hath interpret this other-,Fþ 
wiſe; for Duncan Macgrigor Was 15, Fuly, 1643: convict ant 
hang'd as a traitor, tor aite and part of taking Fames Angerſo: 
and Zohn Mackie, and the taking of Captain Cairns found re? 
leyant asan Atticle of Treaſon againſt Aſſixt, } 
To uſurp any Prelats place after his deceaſe , 15 likewiſe tres * 
ſor, Fa, 5. Parl, 7, cap, 125. 
XV11, This Crime hath in it many ſpecialities, where 3 
it differs trom other Crimes: As: firſt; He who accuſes an 
man to" treaſon, doth incur the pain of treaſon, it the deten 3 
gets be acquit, which is occaſioned ( as the At bears) becau ? 
( 
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Fot.the odiouſneſs of treaſon, But ſince the the AR (ayes ex- 
2 preſly that this ſhall rake place where the party calumniat is 
\called, accuſed, and quit of the Crime of Treaſon; theretore 
Jir may be interred, that though the purſuer raiſe Summonds of 
mes \Frreaton, and ſhould paſs from the ſame before the Pannel go to 
as, ®the knowledge of an Inqueſt, that eo caſv, though the-purtuer 
7 to night be puniſhed pena extraordinaria, yet he could not be 
puniſhed as a traitor, It may be likewiſe doubted, itthis holds 


ſon, - In Statutory Treaſon,as Thett in Landed- men, gc. And fince 
abi- Fhe reaſon induRtive of that At is the odioulnels of treaſon, it 
it he Frou(d appear that this rigid Law ſhonld nor take place in theſe 
ſon, points ot treaſon, which are nor ſo odious ot their own nature, 
Fa,\3 Another ſpeciality in treaſon t3, that it can only be tryed by 
rea-WMhe ]uſtices, Reg. Maj, 1ib. 1, e, 1,v, 1. and that becauſe of the 
{aſs MKings immediar intereit, fince it 1s not preſumable that the Fiſ- 
'rea-Mical in Interiour Courts would be as caretul as his Majefties Ad- 
y 0! Fwocat, who cannot appear there,and becau'e ofthe intricacies and 
vid, Fpreat conſequence ot that Crime-but it may bedoubted whether 
2ntet Fords of Regalicy, or Subjedts having a Juſticiary, are Judges 
ough Fompetent to Treaſon,and it ſeems not, for the reaſons foreſaid,* 
,yet!® XIX. The ſecond priviledge of treaſon is, that thoſe who 
in o!®re purſued for treaſon ſhould be immediatly committed to 
es 3 Sriſon, and their goods ſhould be put under ficker Burrows, 


Jeſt Qaution, under which they muſt remain ay and while 
"hey ſufferan Aſſize, Fa, 2.p,12, 6c. 49, and Reg, Maj, lib, 4, 
| $. 1, But it ſeems very hard in our Law, that there is no time 
reſcribed for the rurſuer to inſiſt, but that the perſon ſuſpeR 
Foay be kept in p: iſon for a long time, though he be very inuo» 
Fent, and offer himſeltro a tryal ; whereby the moſt innocence 
- df Subjes may be ruined in their Fortunes and Families, with- 
Sur any juſt cauſe, And yet upon the other hand, ir were hard 
!' Fhat Traitors (hould be allow'd to go abroad, becauſe probati- 
\ Þn canmt be preſently had, which it may he the trairor hath 
 Abſtrated, or that the King or State ſhould be torc'd to dil- 
ver too ſoon by a purſuit, atreaſon, which he is bound in 

H 2 policy 
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policy to cover for ſome time, And asin War, ſo in Treaſon F; 
( which is as dangerous ) many things are allow'd to be done % 
whichare not otherwiſe regular, the intereſt of all preponde- * 
rating the intereſt ot any one, or a tew, . j 
XX, The third ſpeciality in treaſon, is, that all Charges © 
of treaſon ſhould be execute by Heraulds and Purſevants, bear- © 
ing Coats of Arms, and by-Macers, and that for the greater 
ſolemnity, elſe theſe Charges are declared null, Fa, 6, p,r2.c, . © 
125, Likeas, the ordinary cuſtome is to execute Summonds 
of treaſon after that manner, Burt it was found upon the 5, of 
December 1666, inthe Action intenced at his :Majefties Ad- 
vocats inſtance againſt Mackulloch and others , that this AR 
did only relate to Summonds of treaſon, or any other Charges, 
wherein men are ordain'd to obey, under pain of Treaſon, Burt % 
that initements of treaſon given to men who are in prifon, 
may be execute by ordinary Meſſengers: And yet the A ayes, 
that all Executions given otherwiſe then is appointed by that - 
AR; ſhall be null, . L. 
XXI, Women,and others,may be Witneſſes in this Crime, % 


though in other Crimes they cannot : and one Witneſs is ſuf- 


ficient here, and famoſt & impuberes of what ever age, are re- 
ceivable as Witneſſes, by an-expreſs AR of the Sederunt of ** 
Lords of Seffion, in.Ann 1591, Likeas, Cod, fab, hoc tit, 
def. 4, ſayes, eft privilegium criminis Laſe Majeſtatis ut faci- * 
lius-probetur, And that it may be proved per famoſos & fo- 3 
cios criminis,, And that it was decided in Savoy, 1591, wid, 
Pappon, lib, 24, tit, 2,” But the Engliſh do moſt juſtly con- 
clude, that becauſe the puniſhment is (evere in treaſon, .there- 
fore it ought to be proved by manifeſt and dire@t proct, and not 
by preſumptions, or ſtrains of wit,Cook pag, 12, And that two 
witneſſes are neceflary for pioving treaſon, he proves moſt 

learnedly, pag, 26, . | 
By the Civil Law: famoji, & mulieres were admitted to ac- 
cuſe in this Crime, though not in any other Crime, /. 7, and 
8. ff. adl, jul, maj, , But this laſt priviledge ſhould only hold 
in 


Zin Perduellion, .Maſcard, de prob, lib, 1, conclu, 462, and not 
ie in Statutory Treaſon, And that this ſhould hold in no [pe- 
e= cies of treaſon, was Math, opinion, pa, 372, becauſe per /. 

lt, cod, de prob, in capitalibus cauſis Idonits teſtibus atque ap- 
es Werti(/imis documentis opus eſſe dicitur nec excipitur crimen Ma- 
r= FeXatis, Neither doth it tollow, that becauſe perſons who 
er Are not admitted in other Crimes, are admitted to be acculets 

| This that therefore theſe who are unfit to be Witneſſes in 
ds ther Crimes, ſhould be admitted in this : for there is lictle 
Sazard in an unfic accuſer, but there is great hazard in unfir 


d- Witneſſes, And this I think much more ſuitable to reaſon then- 
.& Rhe former Statute; tor the greater the hazard is, the probati- 
25, pn ſhould be ſo much the clearer, And though zeſtes ;nhabiles 
ut Enay be received,or one Witneſs may prove ſufficiently for ſub- 
n, We&ing the Pannel to the torture, ( which is all that can be in- 
es. Herd trom that AR of Sederunt, which ſayes only that they 
hat Fought to be received Witnefles, but ſayes not,that they ought 
Ro be received in all caſes), Yetit were againſt all reaſon 
ne, that any condemnatory verdi&t or ſentence could be founded 
uf- *ppon ſuch probation, 
re- % 1 findalſo by the Law of Savoy, that ſociz criminis, & fa- 
of "oſs, areadmitted to be Witneſſes, not in treaſon generally, 
tit, SÞþut in Perduellion, And that Act is by their Lawyers reſtrited 
ci= Mo, that the Pannel cannot be condemned to death or forteiture 
ſo- pon ſuch depoſitions, bur only to torture : Nor will he be 
id, Fortured upon ſuch depoſitions , except the deponent be upon 
on- Oath, and abide the torture allo at his depoſition, Cod. faÞ 
2re- 3B), 9, tit, 5, All which ſeems moſt reaſonable, but yet it ſeems 
not MRhatno man is to be repute ſoc/us criminis, bur he who is cone» 


wo - yi, or hath confe(s'd the Crime, and dilates others, for elſe 
oſt Þ man being accuſed tor treaſon, cannot alledge that the Wit- - 
meſſes led againſt him were ſocii criminis; tor that were to con» 
Fe(s himſelt to be guilty : for no man can be ſocius criminis to 


) ICs 
and RFhePannel, except the Pannel be guilty himſelt,and was ſocis 
bold the witneſs therein #am+relats ſe mutuo ponunt, And this 


bs 


in v WagS-- 


54 Treaſon. 


was ſo found in Aſſint's Proceſs, but it was there alledg'd, that 
though [ocius criminis could not be received for the Pannel , 
yet he could be received againſt him - And that was the fenſe 


of the Doctors, who exclude ſocizes crimings from being a wit- 
neſs intreaſon, But as to this, I doubt very much, for if a | 
perſon contelſed his acceſſion, it ſeems unjuſt that he could © 
condemn others, being intamous hiinſeif, And yet in open 
rreaſons, as:iſing in Arms, it ſeems neceffary to receive ſuch 
as were in Arms ; for none elſe can come near an Army of Re- 
bels, and ſo the Ctire muſt be proved by thele, or by 
none, 

XXII, The fifth priviledge is, that treaſon is not extin- 
ouiſhe by death in all caſes, as other Crimes are," Bur that rrea- 
{on committed againſt the Kings Perſon, or Common-wealth, 
may be inquired into after death, and the commicters Heir may 8 
be torefaulr therefore, Fa. 5. p. 6.c. 69, which AR bearing i 
to be tounded upon the Civil Law, theſe general words con- 
tained init, againſt the Kings Perſon, or Common-weal,, muſt 
only be extended againſt ſuch treaſons , as were by the Civil 
Law accounted Perduellion: And therefore it is moſt nece(- ' 7 
ary to know the Civil Law in this caſe, and what was therein *? 
called Perduellion, Seing albeit all treaſons may by an natural 
interpretation be ſaid to be committed againſt the Kings Per- 
ſon, or Common-wealth, yet the Civil Law declared only 
thar ſpecies of the Crime of treaſon, which they called Perdu- 
ellion to be puniſhable after death, /,u/t.f, a1, jul, Maj. plane 
nn quiſquis legis julia Majeſtatis reus, eſt in eadem conditione: 
Sed qui Perducllionis rews eſt, hoſtili animo adverſus tem publi- 
cam, wel principem animatus, So that the intallible mark of 
Perduellion is hoſt:1is animns, a deſign of raiſing Arms, And 
therefore we may conclude that not only Statutory Trezſons 
are extinguiſhed by death, bur that even ſimple concealing, 
and not revealing, or a malicious defign.to poyſon the King, 
and ſuch other treaſons as ſhew not a defire ot rifing in Arms, 


are likewiſe excinguiſh'd by death, Aad yet the Baſil, 1, 12, 
ht, 


[4 
D) 
e 
2 i 
d 


h 


h, t, fay, that all the heads of treaſon are extinguiſht by death, 
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4 Albeit the bones of the Defun& Traitor are ordinarily taken 


*as was done in the forefaultur of the Laird of Reſtal- 
n "ri z yet this is not neceſſary, but it is neceſſary in purſuits 
h Tot this nature, that the IDefundis neareſt of Kin be called,. as 


"Fore the Baſilicks add very well, that hereditas publicatur, no 


*2Zis founded upon the Civil Law, and that the former A&beats: 
"Rexpreſly, that theſe purſuits may be intented conform to the 
Zcommon Law, it theſe purſuits ſhould not preſcrive with us in 
Five years, as they do by the common Law : and it would ap- 


**the common Law, and quem ſequitur commodum eum d bet ſequt 
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| excepto capite prodittonis , & inſidiarum contra principem, \ 


up, and brought to the Pannel in purſuits of this nature, 


Defenders, for their intereſt ; both becauſe their Eſtates are 
to be taken from them by their torefaulcur, and to the end they 
"may defend the Detun&, and object both againſt the relevan- 
<cy of the Libell,and the hability ot the Witneſſes : And there- 


imen ab heredibnus prrgoctur, *&V Wn xalaedy &T9 TW; BANpOv9[4wVs 
It may be doubted, whether ſince the forefaulting after death; 


Fear they ſhould, ſince theſe purſuits are intented conform ro: 


Kncommodum, 

&% The ſixth priviledge of Treaſon is, that the Kings Advocat 
3s to be the laſt Speaker to the Aſſize in Perduellion, though 
other caſes the Pannel's Advocats are to be laſt Speakers ;: 
And the laſt Speaker has much advantage, for he may anſwer 
21! is alledg's by the opponent, Art. 11, Regulations 1670, 

S XXII; Thelaſt priviledge of Treaſon is, that albeit of old 
Þo'perſons could be condemned in abſence by the Juſtices; yet 
he Parliament fill could have proceeded againſt Traito:s in 
abſence, And now by a late A of Parliament, it is found, 
That in the caſe of Perduellion ,. and of treaſonable riſing ict" 
rms ag2inſt the Kings Authority, the Juſtices - may proceed 
'the receiving of probation, and pronouncing of ſentence 
EVE 
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even in abſence ofthe Party: Which being firſt propounded 


as a Querie to the Council, they remitted the ſame to the Sef« 
ſion, tro whom his Majeſties Advocat gave in-the following 
Reaſons, and Queries, upon the 15, 4zguſt 1667, 'Whether 
or not 2 perſon guilty of high Treaſon may be purſued before | 
the Juſtices, albeit they beabſent and contumacious? So that # 
the Juſtice upon citation, and {uffictent probation and evidence, * 
may pronounce Sentence and Doom of torefaultur , if the Dit- 
ty be proved, Thereaſop of ſc:uple is, that Proceſſes of fore- 
faultur are not ſo frequent z and that in other ordinary Crimes, 
the defenders, if they do not appear, are declared Fuygirives, 
and that the tollowing realons appears to be ſtrong and relevant 
for the affirmative, 1, By the common Law, albeit a party 
abſent cannot be condemned tor a Crime, yet in Treaſon which 
iS crimen exceptum + This is a ſpeciality, that avſearts may be 
proceeded againſt, and ſentenced. 2. By the fi {t ARot King 
ap the 5th, his 6, Parliament, it is declared, that the King 
ath good cauſe and ation to purſue all Summonls of 
T reaſon committed againſt his Perſon and Common: wealth, 
conform to the common Law, and good equity and reaſon, 
notwithſtanding there be no ſpecial Law, Act, or proviſion 
made thereupon, And theretore ſeing by the common Law, 
perſons guilty of Lzeſe Majeſtie may be proceeded agiinſt, and * 
ſentenc'd, though they be abſent, Tr appears that there is 
the ſame reafon why the Juſtices ſhould proceed againſt , and * 
ſentence perſons guilty of Treaſon, though abſent, and that * 
he is ſufficiently warranted by the ſaid Act ſo todo, 3, Ir is OY 
inconſiſtent with Law, Equity and Reaſon, that a perſon guil- * 
ty of Freaſon ſhould be in a better caſe, and his Majeſty in a 
worſe, by the contumiacy of a Traitor, the ſame being an 2c. _? 
dition (1t any can beadded) to ſo high a Crimes and that he 3 
ſhould have impunity ,and his Majeſty prejudged of the caſuality 
arifing to him by his forefaultur, 4, The Parliament is in ule 
-ro proceed and pronounce doom of foretaultur, though the © 
party be abſent : and in ſo doing they do not proceed in and o | 


__ OS I on. oo A ee. 


A © 


- * 


abs de. "OI. Ip 


* 
-— 


a legi 
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ef. 7 alegiſlative power, but as the Supreme Judges: and the Par- 
ng * liament being the tountain of Juſtice, what is juſt before them, 
her 4 is juſt-and warrantable betore other Judicatories in the like 
ore 8 caſes, 5, By the above-mentioned Act of Parliament, it is 
hae ® Scatute, that Summonds and Proceſs of Treaſon may be in« 
co | tented and purſued atter the death of the Delinquents, - either 
Vie. his Memory, or Eſtate, delating the one, and foretaulting 
re. * the other, whereupon ſentence may follow to the effe&t tore- 
* aid. And theretore, ſeing ſentence may follow when the 


es, . 9c. | age 

ies, | Delinquent cannot be preſear, and is not in becing, it were a- 
ant © gainſt all reaſon, that when they are wiltully and contumaci- 
rty ._ ouſly abſent, they ſhould not be proceeded againſt, and ſen- 


ich _Þ tenced, it they be guilty, And it were unjuſt that his Majeſty 
te i ſhould call a Parliament tor puniſhing and torefaulting of pet- 
--» © ſons, being abſent, or that he ſhould wait till they die; eſpe- 


ing FF ** — - Shaw - 

> z cially ſeing in the interim the probation may periſh, by deceaſe 
of ; of the Wicneſles, 

th, * VET 

n.. Follows the Lords of Seſſion their opinion, Edinburgh, 

0 the 26. of February, 1667, 

aw, > The Lords of Council and Seſſion having conſidered the Queries 

and Labove-written, preſented to them by the Lord Bellenden his Ma- 

e is Weſtics Theſaurer Depute, it was their opinion, that upon the Fus 

and Weces citation, and ſufficient probation taken before them, the 


hat Fudge and Aſ(ſize may proceed and pronounce ſentence thereintil, 
t is Band forefanlter againſt the perſons gnilty of high Treaſon, thoueh 
uil- Achey be abſent and contumaciows, 
{ Sic ſubſcribitur Fo, Gilmore 7, P, D, 
2C- 2 
the 7 Uponthis the Parliament ratified the Proceſſes led againſt 
lity heſe perſons - and by the 1 1, A Parl, 2, Ch, 2, Sef, 1, itis 
Seatuced, that riſing in Arms againſt the Kings Authority, 
'oht be purſued betore, and judged by the Juſtices. But the 
Parliament retain ſtill a power cumulative with the Juſtices ; 
gil mn when Proceſlcs of Treaſon \” intented before them, they 
' m1y 
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may proceed as formerly, and thought this laſt AQ a great ins ' 
novation of all our Law. Nor is itimaginable but that if ic had 
been (ate, that that priviledge would had been granted to his - 
Majeſty formerly : And thatit is contraty to the Civil Law, is 
clear, per, 1, & |, penult ff; de requirendis rew, nam annota« 
bantur bona, & ſirews poſt anum non comparuerit, & ſatis dedt- 

rit de ſtands, non recuperabit bona, non tamen de delitto habe- 

tur pro confeſſo, Divi fratresreſcripſerunt, 1,1, ne quis abſens 
puniatur, & hoc jure utimur , ne abſers damnetur, And that 

no probation can be received againſt abſents in Treaſon, is 
clear by Mathens hoc tit, and albeit per extrav, conſtitutionem 
Hen,%7. It is ordained, that probation may be received in ab- 
ſence, yet this is repute no part of the Civil Law, and is fol- 
lowed by no Nation, and by that extravagant conſtitution-this 
priviledge is allowed to all ſpecies of Treaſon, which we find 

to beunjuſt; Andalbeit Treaſon may be in ſome caſes puni- 
ſhed after death, yet it cannot be from that interred, that it 
may be pun.ſhed in abſence, fince after death the malice of un- 

juſt purſuers ordinarily ceaſes, and the hazard of Death is then © 
over : {0 that the event of the purſuir is not ſo terrible, nor _ + 
dangerous, Andin theſe Proceſſes, the neareſt of Kin are called, - 
who may propound againſt both relevancy and probation, what- * « 
ever was competent to the Defunt, Whereas whea a perſon | « 
is pu-ſued in abſence far Treaſon, no man can if our Law be ad- © | 
mitted to propound any thing in his detence,. And albeit it _ « 
ſeem unreaſonable that a perſon guilty of Treaſon ſhould be in * « 
a better condition by his contumacy , then- if he. compeared, 4 © 
To this it may be anſwered, that this would prove too much, 3 
for this abſurdity may beas well preſs'd inabſents for all othe: 7 
Crimes, and agataſt ſuch as are abſents in all the ſeveral indice- © © 
ments of Treaſon , and yet the Juſtices are never allow'd even 
by the late Ad to proceed to ſentence againſt -any , but ſuch 3® 
as are purſued for riſing-.in Arms againſt the King, . Bur the 


true anſwer to this ſeeming abſurdity, is, that the Law is 3© 


nobio inhumane, as to puniſh. equally preſum'd an real gold q 
Wait 8 
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what may be a'Crime, as what is found one, And it hath been 


ns 

1d oft tound, that men have been abſent, rather our of tear of -2 
iis - prevailing FaQtion, or corrupt Witneſles, or by inadvertence, 
is _Þ ornot being truly cited, or by being violently detained, then 
4» © out ofa coniciouſneſs ot guilt , yet fince fo judicious a perſon 
len propoſed this overture, and fince Council, Seſſion, and Par. 
es liament have fortified it by their Authority,I ſubmic my judg- 
"ns ment to their determinations, 

1at XXIV, Ir is ordinary tor his Majeffy, to command, or for- 
is bid, by privat watrrands, under all higheſt pains, or as you 
em ſhall be anſwerable to us, And thecertificat'on here being in. 


1b. _ definit,it may be doubted what the puniſhment may be, in caſe 
gl. . ; ot contravention, And 1, It would appear that the contra- 
his. veeners cannot be puniſh'd as guilty of Treaſon, for only Laws 
5nd can make Traitors in this Kingdom, 2, Ir ſeems that this be- 
ini- _ ing acontemPprt of the chiet and Supreme Magiſtrat, it may be 
tit | puniſh'd arbitrarily ; it the command be lawtul, and in caſe of 
un- _ importance, ſince even inferiour Judges may puniſh ſuch as 
hen  contemn or diſobey them, in what is neceſſary for their jarif- 
nor diction, Likeas Lawyers are of opinion, that i» obediens pre- 
led, . cepto ſuperioris ſub pena indignationts, eſt arbitrarie puniendus, 
hat- + Cabal. caſu 30, Bald, in 1, legis virtus, ff, de legib, Menoch, 
rſon | caſ, 365. But in that caſe, they derermine that the arbitrary 
24. + puniſhment cannot extend to death, And though ſome Do- 
+ it tors are of opinion, that commiſſions are to be punifhr'd in this 
e in -} caſe more ſeverely then omiſſions, yer I conceiveſome omiſſi- 
red, ons may infer greater contempt, and be more dangerous then 
uch, { commiſſions Nor allow I the diſtintion uſed by Zucas. de 
the; ipenna, adl, 1, C, ut d:gnit, ord, ſervet, who ſayes, that it the 
*.contempt be of dangerous conſequence, as if one being com- 

/ manded to take care of a Caſtle,or ro ſtop the paſſage of an ene» 

+ my, that then the contempt is to be {everely puniſh'd by death: 

Abur it the contempt be of things indifferent, or mean, then the 

*contempt is only puniſhable arbitrarily, And yer he is too ſe- 

qyere in making it to be puniſhable by death, except the perſcn 

: I 2 com- 
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commanded were a Souldier, or one who were obliged by ac- 
ceptation of his Office to obey under that peril, And there- 
fore I would rather diſtinguiſh berwixt ſuch commanc's as ule to 
be puniſh'd by death, it contemn'd, luch as Military comminds; 2 
and in theſe, the contempt may be puniſh'd by death, for Cu- 7 
ſtom comes in place of Law, & ſbi imputet, who hath under- 
taken (uch an employment as requires ſuch obedience, But if 
the King ſhould command any Country Gentle-man, or Laws 
yer, to fortifie, or keep a Caſtle under ail higheſt pains, ir is 
probable, that their omifſion could not be puniſh'd by death, 
and is only puniſhable by loſing of the Princes tavour , & qued 
Princeps non exhibebit ſe gratioſum: which Bartol, makes the 
puniſhment of that diſobedience in all caſes, ad extrav, qui ſunt 
rebelles, | 

XXV.. The puniſhment of Lxſe Majeſtie was dearth, /, 5. 
C.h,t, anime omiſiio, as Tuſtinian calls it in his Inſtitutions, 
together with the Confiſcation of all his Eſtate thar lyes with. 
in the Territories of him againſt whom the Treaſon is commit- 
ted , but is not extended to his Eſtate lying elſe- where, C, 2, 
de conſtil. in 6, $o that if a man. commit Treaſon againſt the 
King of Britain, his Eſtate in. France does not forfeit, 

-With us the puniſhment of Treaſon is death, and Confiſ- © ? 
cation likewiſe of all the Traitors Eſtate , whether Heretable, 
or Moveable, Feudal, or Allodial, And the ſolemnity uſed 
in-Parliament at the pronouncing of ſuch ſentences are, that the 
Pannel receives his ſentence kneeling, and that after the Doom 
ot the foretaulter is pronounced a2ainſt him, the Lyon and his 
Brethren Heraulds come in in their formilities,. and tear his 
Coat ot Arms at the Throne, and thereafter hang up his EC. 
curchion rever{'d upon the Crofs : Which had its tiſe from the 
old Roman cuſtoms, for as Tacit, obſe-ves , lib. 5, deterrert 
pmnes a ſimili culpa volebant, non pane modo, (ed ignominit 
aw'tu', ut nomen faſtis deleretur, & effizies tolleretur. W hich 
is likewiſe clear, /, 24. ff, de penis; And that this is- the cu- 
ſtomot Flandersis clear by Perez, h,t. moribus no#ris inſignit 


gentilis 


: Tr eaſe O0Ne G1 
& drfryuntur. But this I think ſhould on- 


bh F nilia delenturs 4 
/X t Perduellion,but not.in other Treaſons, 


Jy hold in the Crime 0 


* 

oO Peres, ibid, nwn. 19. ; ; 

s: 3} Another ſpeciality -"troduced in the puniſhment of Perdnel- 

\/ ion, by the common Law, was, that memoria damnabatur, 
red uncapable to bruik any 


I 3nd that his Children were decla 
if Eſtate or Officez which the Emperouts Arcadius and Hanori- 


— 1 Tul, Maj, calls 2 mitigation of the puniſhmenc 
is ae to Children, who as they ay ſhould have died for their 
h, achers Crime. But this is [9 unjuſt, chat no Nation doth 
cd How ule ity 35 Matheus obſe v8, Þ. 352+ And it is exprefly 

Pocinſ I, Crimen ff ds pants» and the Scripture, Deut, Chap, 


_ 4. rer(.16, © nd the opinion of Plato , lib, 9. de legibus, 


And therefore Amazias 2 K1nz. 14. 5,6. would not kill iuch 

5, as were the Children of thoſe who Kill'd his Father, becauſe 
C as is expreſt there ) The Father ſpall not be put to death for the 

:h. Children, nor the children for the Fathers. And Achar's pu- 
nit- Tiſhmenr, Foſhua 7, 14. wherein he and his ſons and his daugh- 
: {ters were ſtoned to death, and Marned for his own Crime 1s no 
the oncluding argument againſt this opinion, fince that was found- 
ed expreſly upon Gods revealed will, who can diſpenſe with, 

hl 73 ralter the Laws 0f Nature - but it is very probable that the 
reaſon of that ſevere [entence Was, chat God knew the whole 
ſed JFamily to be involved in the guilt, And it is very probable 
the that they were reſetters of the theft, Or conſcious to it, fince 

" 4theſtollen goods were taken Our of the Tent were they were, : 

! And I remember that our Parliament 1 Anno 1661, having 
ZadjeRed to the Marquiſs of 4-gy/es Sentence the dishabil:tation 

 B(. [i his Children, his Majeſty did exP** fly cymmand 1t to be re- 
{ſcinded in. the laſt Seſſion of rhat Parliament 3 in which the 
| / Children were rendered capable to bruik Eſtates or Honours, 
in; $35 the other Subjects were, I know it 1s the opinion of ſome 
ALavyer, ſuch 25 Budens , that this [, 5. W? thereafter abro- 
eat,!, Sanc mus C.de paris, which by bis calculztion is two 


1e cl 2 | 
" >years ater the other,. And though Mathens chinks that +. San* 
Cans 
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cimus is only introduced in favours of the Friends, but not of 
the Children: Yet it is more juſt to think that by this Law 
the former was abrogat, even quo ad Children, fince the rea- 
ſon given in that Law is general, Sancimus ibi efſe paenam ubi 
& noxia eſt propinquos , notos, familiares procul a _calumnis 


ſubmoventus quos reos ſceleris [ocietas non facit. Nee enim ad. / 


finitas,vel amicitia nefarium crimen admittunt, Peccata igitur 
{nos teneant auffores : nec ulterius progrediatur metys, quam re- 
perlatur delictum, Hoc Prgaih quibuſque Judicibus intimetur, 
Nor can it be concluded, that-ir is clear that the former Lay 
was not abrogat by that Law, fince /. pen, C, Thesd, dt bon, 


-proſcrip. theſame Emperour Honorius leaves no Eſtate to the 


Children of Traitors ; for it does not follow, that becauſe they 
are to ſucceed to no Eſtate of the Traitors, that therefore they 
ſhould be uncapable to gain, or to ſucceed to any-other Eſtate, 
Bur after all cheſe Laws the Baſil, /, 5, h.t, extends the puniſh- 
ment, #474 7vy maidor, 

Another puniſhment of Perduellion by the Canon Law, cp, 
felicts de penis in 6, is, that the Traitors Houſe ſhall be thrown 
down, and not re-built, which is not in obſervance amongf 
-us, Nor was it lawful co mourn for him when dead, or to give 
him a publick Burial, 1, 11. f, de his qui not, & 1, 35, ff, dere 
liz, And with us it is ordinary for the friends of ſuch as are 


condemned for Treaſon, to ger a warrand for attending them 


in mourning upon the Scaffold, But T do not find that the at- 
tending him in mourning,orthe burying him, was ever account 
eda ';rimein Scotland, 

I find that ſome Lawyers believe , that the fear of loſing an 
Eſtate excuſes him who has complyed with the Enemies of his 
Prince, note ad Clar. h,t, num, 9, Imol, Confil, 34, Bur this 
was exprefly repelled in the Marquiſs of Areyle's Proceſs 1661, 
But certainly the fear of life might excuſe, for there can be no 
Crime where there is not a voluntar a, and nothing cain be 
volantar which is forc'd, 

T hough repentance is no relevant defence againſt a ditty of 

Treaſon, 
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* Treaſon, eſpecially where there is oncea deed of Treaſon com- 
mittedg yet ſuch is the clemency of Princes, . that by the /, 1, 
Baſil, h,t, I find that he who in the beginning ot a conſpiracy 

L reveals, is to be rewarded, bur: he who after the Treaſon is 
committed reveals the Authors, «s7« 70 Tpayue, is:'only to be 
pardoned, : 

Sometimes likewiſe to puniſh the atrociouſneſs of this Crime, 
the very Parents are baniſh'd, and all the Family are ordain'd 
to change their name g as was done Ravzllac's caſe by the Par- 
liament of Paris : for though theſe could not be corporeally 

uniſh'd, yer the State may juſtly deny their proteRion , and 

——__ to any who may be preſum'd will bear revenge, or 

Probably were inteed with their Friends Crime, 

= Bur though theſe puniſhments may be inflicted after proba 

\tion, yet if the Pannel was only denounced for not appearing 

:in Treaſon, he only loſes his Moveablesz and a gift ot forfei- 

*ture following (ſuch a denounciation was declared null by the 

T ords of Sefton, becaule the certification of the Letters in thar 

Taſe, is only to be denounced fugitives, and loſe their Move- 

ables, 30, Fuly, 1662, and -30, Novemb, 1671, -Haige con-" 

4ra Moſcrop. 
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Sedition. 


FW a 
——_—— 


it, What & Sedition? 


2, The puniſhment of it, 
3. Convocation of the Liedtes how puniſhed, 


I. CEdition is a Commotion of the people without authori. 


ty, and if it be ſuch as tends to the diſturbing of the Go-' 4 
vernment, ad exitinm principrs vel Senatorum ejus  mutatic- : 


nem re publice, itis Treaſon ; bur it iconly be raiſed upon ary 


privat account, it is not properly called Treaſon: Putit is with | 


ys called a Convocation of the Liedges, 


Theſe publick Seditions are called Seditio regns wel exerd- | 


tus, cap, 1,1, 4, Rez, Majeſt, And this ſpecies of Sedition is 


puniſhable as Treaſon : And the Mr, of Forbes was hang'd to; - 
raiſing Sedition in the King's Hoſt at Fedburgh, When a Se- 
dition is raiſed againſt the Government, it is repute Treaſon by Þ ; 
the DoRtors, as is clear by Boſſins de crimine Leſe Majeſtatss: * 


And Perezins hoc, tit, 
II, Albeit per /, 1. cod. de ſeditioſis, it be only ſaid, mul- 


tam graviſiimam ſubtinebit , which general cerm , in my opi- ?! 
nion, is uſed co ſignifi that this Crime is not to be equally pu- 4 
niſhed, but according to the ſeveral degrees of guilt, and the®? 


authors and fi:ſt raiſers of the tomult are to be moſt ſevere!y 
puniſhed, And the Baſilick ſayes only that graviſſime pen 
ſubjicitur FepuraTy vaoxenes Tere, Which the Greek gloſs ex: 


pounds unwarrantably to be #/t;imum ſuplicium in all caſes, and 
as to raiſe men againſt the Prince is Treaſon, ſo to raiſe them 
againſt Publick Otder or Diſcipline, KeaTHY TYS Kolthngs QUT at ids 


is Sedition properly, and thus Treaſon and Sedition proper! 


differ, 


| Seadition, 65 
differ, though oftentimes Sedition may be accompanied with 
' qualities which may raiſe it to Treaſon, And this the Baſblicks 
| make not ſeditioſus conventas Treaſon, bur if ic berail'd of oc- 
E cidatur -» 0 ſeditioſns conventus, it is Treaſon in that 
= cale, /,1,.0, 
| I find'not Sedition to be expreſly declared Treaſon with us 
inany caſe , for by the 78, A Fa, 2, Parl, 14. the raifing 
of Commons in hindering the common Law ( which is proper- 
ly Sedition) 'or the making of Leagues and Bonds within 
Burgh, without the command of their Head'Officer, is de- 
| clared to be puniſhable by Confiſcation of Moveables, and that 
Or- } their lives ſhall be in the King's will, From which A it is 
Go > likewiſe to be obſerved, that the command of the Magiſtrate 
tic- 3 doth in things belonging to his Office excuſe the Liedges, and 
any 2 therefore it.may be aſlerted that the Liedges riſing in obedience 
vith ? to commands of the Sheriff , or Lord of Regality, are not-pu- 
| niſhable, except it was clearly palpable tothem that their in» 
7d * ſurre&ion was in contempt of his Majeſties Authority, which 
n is 2} appears to be the meaning of the forelaid /, ſi quis contra evi- 
| for) denti{ſimam juſſionem, 8c, And ſeing the Liedges are oblidged 
156-2 to obey their Magiſtrats, and to riſe when he calls them, as 
n by 2 js evident by many Ads of Parliament, and without this allow- 
41%: ance his Majeſty could not be ſerved - it were hard to puniſh 
* them for thas obedience, which would be puniſhable it they 
mul- 7 rejuſed it, | 
Op} 1II, Theconvocating the Liedges in Bands of Men of War, 
' PU Ffor daily, or monethly wages, without ſpecial licence , is des» 
| the Fclared likewiſe to be puniſhable by death, by the 75, A# 9. 
erely "Pal, 9, 4, which AR is ratified by the 12, CA 10, Parl,K, 
pert | Fa, 6, And the making of all Leagues and Bands amongſt the 
SEX | Liedges without his Majeſties conſent, are diſcharged, and the 
, andy contraveeners are declared to be puniſhable as moves of Sediti- 
them'Y on and unquietneſs, to the trouble of the publick peace of the 
Realm, theretore to be puniſhed with all rigour, to the exs» 
ample of others, Both which At are ratified by the 4. ro 
K I, Sef, 


66 Sedation; 


r. Seſ, Charl, 2, And yet it may be contended that ſuch Sedi-- | 


tions a5 theſe are puniſhable as Treaſon, fince the making of 
Bonds and Leagues amongſt the Liedges-1s declared by the 
foreſaid 4. A tobe one of his Majeffies- Royal Prerogatives, 
And ſure it is Treaton for any of his Majeſties Liedges to uſurp 
his royal prerogative: Barſure it is, that ro conyocat theLiedges 
ſmply without Bondsor Leagues-, can no wayes be accounted 


Treafon, much leſs the being preſent as ſuch Convyocations,. 


though in Arms: And thus it was found in the caſe of a Baxter 
who was purſued as-guilty 'of the Convocation raifed againſt 
the Cuſtomers in<.Axn9 1665, That naked aſſiſtance ar- ſuch 
meetings per ſe was-not relevant-to infer death, but only an ar- 
bitrary puniſhment. as-is clear by the 5, TALE 1, Parl, Fa, 1, 
whereby all men are-forbidden- to travel with more nor they can 


ſaſtzin, . and if they do, . they.may be put unZer ficker Burrows © 


till the King declare his will, And by the 85, 4&6, Parl,F.1, 
EleRing of Deacons was diſcharged as Sedition, 

Convocationsare allowed in ſome caſes, as for purſuing of 
Thieyesand Sorners, as'F4, 6, Parl, 14, cap, 247, 


This Crime of ſtmple Convocation is ordinarily purſued be- - 
fore the Council; and is ſeldome puniſhed either by the Coun- | 


cil, or Juſtice Court, tanquam crimen per ſe, but as the agradg- 
ivg quality ota Ryot or other Crime, . 


of... - 


"2 
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TiII LE VIIL 
Poylſon, 


1, The puniſhment of Poyſon by our Law, 

' 2, How far the giving good Druggs irregularly is puniſhable, 

| 3. Whether the poyſoning Fews, or Excommunicat Perſons, be 
puniſbable. 

* 4, Whether the poyſoning Beaſts, or Fields, be puniſhable by 
| thu Statute, 

5. Whether endeavonrs to poyſon be puniſhable, 

6. The aggravations of this Crime, 


* I. J)Oyſon is by our Law declared to be puniſhable as the 
| Crime of Treaſon, bur itis not declared Treaſon, 4&7 

31,7. Parl, Fa,2, By which all perſons are diicharged.co bring 
> home Poyſon for any uſe by which any Chriſtian man or wo- 
man may take bodily harm, and that under the pain of Trea- 
* ſon, and that being convict, they ſhill forefaulc to the King 
| Lite, Land, and Goods, bur notwithſtanding of theſewords, 
Z for any manner or uſe, Apothecaries and others do daily bring 

home Poyſon, Bur to this it may be anſwer'd, that they bring 
the ſame LR not as Poyſon, but as Druggs, and the Law 
preſumes that the Liedges are in no hazard of that Poyſon 
which is in the hands of sKkilful men, This was likewiſe 


- 3 the opinion of the DoQtors Gothofred prax, criminal, Y, wene- 
"7 zum: But notwithſtanding that the buying or giving of Poy- 


ſon is declared Treaſon by the Law, yer 1 find no inſtances in 
the Journal Books where any have been convi& as Traitors 
upon this account : Bur on the contrary, Fohn Dick tor poy- 
ſaning his Brother and Siſter is _=— ordained to be _— 

2 ut 
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Poyſon. 


bur is not forefault, »lt, March 1649, If any Stranger bring 
home Poyſon any manner of way, it is provided by the 32, 
AR of that Parliament, that they ſhall be puniſhed the (ame 


manner of way, and that no remiſſion or ſafe condu@ ſhall be |; 
profitable to them, 


The reaſon of this ſeverity-proceeds from the abominable- 
nels of that Crime, plus eft enzm hominem veneno necare quam 
eladio dicit gloſs. in S, ead; lege juſt, de publicis judicibus per 
textum 1, 1, de mal-& Math,. For he to whom Poyſon is given 
cannot defend himſelf, and Poyſon is a way-of death fo much 
hated, that though the Law hath allowed executions by the 
Sword, yet it hath never allowed any execution by Poyſon, 

Thoſe who give Poyſon were by the Civil Law called wene- || 
narii, and they were only puniſhed capitally , per /, Corneli- | 


am de ſicariis, 1, 1.%,1, adl. Cornel, de fic, 


AnJ1 it may be © 


proved by preſumptions, Clarus 2ueſt, 4, werſ, fin, . Bur the 


Body:muſt in this caſe be ſighted by Phyſitians, and the poy- 


ſonous quality muſt be proved, . 

The buying of Poyſon, though with a defign to kill there- 
by, ifmurder do not aQtrally enfue, is not thought capital by 
the DoRors, but only puniſhable pena extraordinaria, Gotho- | 
fred, prax, criminal, S. venenum num, 21, Yet 'iwith us the 
very buying is by this A of Parliament capital. 

II. Whether to give Druggs that are not of their own-nature 
poyſonable too trequenely; and contrary to the-nature of the 
diſeaſe, be puniſhable by this Law, or as mutder, or be puniſh- | 
ableat all, was debated in Xennedies cale, the 8, of February 
1676, and that it was puniſhable was contended, becauſe we- ” 
nenum Or pharmacen was in Law women generis , and expreſt 
good Druggs as well as ill,./, venenumf, de werb, fig, And the 
beſt'of Drugs, givea in great exceſs, is Poyſon; - for Poyſen | 
conſiſts in excels of quantity as well as quality , and whatever 


' overpowers our nature is poyſonable to us, 
may kill as well as the other, and that killing is that which is "Yo 


And ſince the one © 


puniſh'd, the Law fhould puniſh the one as well as the -other, 


And 


by , as 
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And whatever may be ſaid where the deſign was got known, 
2, yet here the deſign of killing was communicated to Kennedie, 
ne Anditis p:oved that he refuſed to give meer poyſon, leſt the 
be External marks after degth ſhould diſcover that Poyſon was gi- 
yen, but that it was ſafer ro give conſtant purgitions to be 
le- thrown in by his Servant in his drink upon all occaſions, and 
am that without his knowle{ge, and contrary to the nature of bis 
per diſcaſe, he haying a Flux: All which circumſtances ſhew a 
7en' ſion co kill, And Gothofred, VS. venenum is clear that medi- 
ich & & farmacopole ineptum medicamentum ſcienter ad hibentes 
the # infirmus morietur tenentur ut homicide, And though the 
ÞÞdgement of Phyſicians ought to be ask'd where the deſign is 
t known, yet where the deſign of killing , and means ſuir- 


ne- | 

elj- ble to that deſign are clearly proved, there is no place for con- 
; be | Wlcing Phyſicians ; nor can any danger enſue from the prepa- 
the tive of puniſhing this Pannel to other Phyſicians or Apo- 


ecaries, except they give Phyſick without being imployed 
y the party, and at thedefire of Servants, who imploy upon 
adeſignto kill, and adminiſtrat the Druggs at unſeaſonable 


ere- 
| by Sours : All which are of themſelves Criminal, and this way 
tho- $ more dangerous then ordinary Poyſon, becaule Servants are 
the More eafily admitted thenothers, and this way is leſs diſco- 
Ferable, Nor needs it be proved that the Defun& died of this 
ture- Poyſon, for even one who got true Poyſon might have died of 
the Dther diſeaſes, bur it is ſufficiently proved, that after the giy- 
jiſh- Þg of thir Purgatives, he died the next morning of ſuch a looſ- 
wary ©W*(s as m2de his Bed ro (wim, And as this is like the natural 
- v4 | Frodut, fo preſamitur contra verſantem in illicits, eſpecially 
reſt Vl this deſign'of Murder being to conceal the Servants theft, 
{ the Þ which this Apothecary was a ſharer, - 
yſcn 7 ITI, From theſe words of the At, through the which any 
tever Chriſtian man or woman may take bodily barm, it may be con- 
e one "Muded, . that'2, The poyſoning of a Jew or Pagan falls 
ich is "Yot under this AQ, though it miy be purſued as Murder : And 
ther, K may be doubted whether the poyſoning of' an 'Exctommuni- - 


cat + 


"0 Poyſon. 


cat perſon can fall under this A, fince they are not .Chriſti. ® 


"> Bd _—— 


ans : But topreyent all this, the Engliſh Statute bears , that * 
to kill any reaſonable creature 7» rerum natura, by Poylon, . or 
otherwayes, &c, And Cook obſerves, that to poyſon a Jew | 
or Turk falls under their Satute, $ F 
IV. From theſe words likewiſe it may. be obſerved that the % 
poyſoning of bruit Beaſts does not fall immediatly under this ? 
Ac, nor yet the poyſoning whole Fields, to the end Beaſk 
may die, Albeit both theſe Crimes be puniſhable by death 5 
by the Laws of other Nations, as Carpz, obſerves, tract, ctim, Þ 
Duef, 21, nam,24, And (ince Thett is puniſhable by death, 
much more ought the poyſoning of Beaſts be, fiace not only | 
is the party leſs'd by wanting his Beaſts as much as in Theft, but 
the Common-wealth is more prejudg'd then in Theft, inc} 
the Beaſts ſo poyſon'd, are made unſerviceable as to al 
uſes; and men are likewiſe in danger by eating or uſing 
them : And this is worſe then houghing of Oxen, which is ca" 
pital by our Law, P 
But if a Beaſt be poyſon'd , that men may be thereby poy-'g 
ſon'd, then the poyſoning of Beaſts will inter death, : 
'From thele words, may take bodily harm, it may be infer(” 
likewiſe that the giving of Poyſon whereby men do fall Pz* 
ralitick, or Lame, ſhould.tall under this Statute, though th: A 
perſon dies not, fince that may be conſtructed bodily harm, 7 
V. As alſo it may be concluded, that fince to bring hon: 
Poy ſon whereby men may die does inter death, that therefor | 
the giving of Poyſon, though death do not follow, either be%2 
cauſe the Poyſon was not ſtrong enough, or becauſe the pary® 
poiſoned dic counter-att its force immediatly by ſuitable reme* 
dies, ſhould be puniſhable by death , for theſe are more in; 
mediat deeds then to bring home Poyſon: And generally is 
deayour is 1n this Crime puniſh'd as the conſumat AQ, whe 
the indeayour comes to any deed that approaches the Crime? 
/,1, ff. ad 1, Pomp, de parricid. though Carpz, is of a cov 


£rai; opinion, allerting that conatus or indeavour is only to ti 
puniſhe 
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niſh*d even in that caſe by an extraordinary puniſhmenr, 
| IThe adminiftrating Drinks or Medicaments to procute or in- 
Icreaſe love, is thought not puniſhable , though death do not 
follow, becauſe there was no deſign there to kill, . Carpe, ibid. 
*& 1. quis f. de pens, though this be puniſhable, as chat Law 

* Wfſerts, by a leſſer puniſhment, nam eft res mali exempli, 
VI. Indeavour is puniſhable in the poyſoning of Parents, and 
a reiterated indeavours, though death follow not, And the 
poyſoning of Magiſtracs, or Maſters, ſince theſe great aggra*" 
zations a:e {0 odious in the very contiivance , that theſe ag- 
h, $rayations are as odious as ſucceſs: And as the Judge may 
Fitigate the puniſhment upon the accovnt of leſſening circum- 
B:aces,. fo he may highten-the puniſhmene upon the account: 
aggradging circumſtances, FYaſq. coatraver, illuſt, cap. 14, 
id Carps, num, 50, queſt, 20, part, 1, gives us ſeveral Ceci- 
ons to this pu: -__ and amongſt other deciſions, tells us 2 


FP 
Fe 
3 


i 
ha 


o Mcuntibinks who were burnt with hot Tongs to death, 
'Þr having poyſon'd ten ſeveral perſons, - But it a Phyſician 
*Yould poyſon his Patient, it would be certainly Treaſon with 


&, as being Murder uader truſt, 
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(72) 
TITLE 1% 


De Incendiarizs, or Fire-raiſers. 


— — ——— —— —, 


1, Malicious and deſigned Fire-raiſing is only puniſhable by 
death, 

2. What pong can prove this deſign, 

3. Whether one may be puniſhed for burning hs own Houſe ? 

4, The puniſhment of Fire-raiſing according to the Civil 
Law, 

5, The puniſhmint of it according ts our Law, 

6, The nm of Coal-heughs bo puniſhed, 

7, Whether the drowning a Coal-heugh be puniſhable, as th 
burning of it, 

8, Fire-raiſing cannot be remitted, 

9. Thefuniſhmentculpoſi incendii, 

10, How accidental Fire-raiſeng i to be puniſhed, 

11, How Maſters are to be puniſhed for their Servants neeli 

gence, 


T T is moſt unnatural that the Elements which were created to 


OST 0 ng, ©Y4 


L 


| 
* 
* 
'y 
» 
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be Setvants to Man, ſhould haye dominion over him: Anl 
therefore theſe who raile Fire are repute great enemies to mar- | 
kind, and more criminal then either Theives or Murderen .: 
For in Thett, the thing ftollen remains ſtill with the Common. 
wealth, whereas it is abſolutely deſtroyed by Fire: Andi: 


Murder the Crime extends never further then the deſign,” 
whereas in Fire-raiſing, the mercileſs Element which is imploy.. 
ed, debords oft beyond its commifſion, and involves in th 
common miſery thoſeagainſt whom the Fire-raiſer had no 0: 
fien, with thoſe who were his known enemies, And there; 


tor 


$ the Houſe of Frenarick: The only preſumptions adduced a- 
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' fore thoſe who raiſe Fire within a Town are burnt; whereas 


thoſe who burn only a Houſe are not (o grievouſly puniſhed, 

I. 4 ro or Incendiarius, 1s by Lawyers defined to 
be he who of deſign raiſeth Fire, whether he kindle the ſame 
with his own-hand, or commiſſonat another, or executes him- 
ſelf anothers Commiſſion, And becauſe ot the atrociouſne(s 
of this Crime, the attempt is puniſhed, though the effe& fol. 
low not, and threatnings, though nothing tollow , are pu- 
niſhed, Damband, rubrica de Incendiariss , but becauſe this 
Crime is of ſo high.a nature, and that it is improbable thatany 
would be {o mercileſs to commit the ſame , therefore the Law 
requires that the Fire-raifing which is puniſhable , be commit- 
ted dolo malo: And with us it is required they be combuſtores 
domorum nequiter & malitioſe,as Skeen tranſlates it, ad cap.10, 
Malcolmi 2. And wiltul Fire-raifing is only declared puniſh- 
able by death, Cap, 8, Parl, 3. F.5. 

IT, But fince deſign and dolws are as of the mind , there- 
fore they are interr'd trom preſumptions, and what preſumpri= 
ons are neceſlary in this cale, are very well related by: Far,queſt, 
110, cap, 2, And John Meldrum was execute upon pre- 


ſumptions, 2 Avg, 1633, where he being purſued tor burning 


$ gainſt him were, greac threatnings, capital enmity, his contra- 


# dicting himſelf in his own Examinations, common brute and 


open tame, that he was the burner, But think that caſe very 


T* hard, and not to be drawn in conſequence, for though the do- 


lus and deſign may be proved by prelumptions, becauſe that 
isan act of the mind, yer the burning it (elt being an external 


# a&, ſhould only be proved by Witneſſes and confeſſion, 2. 
& Scing probatio preſnmptiva is but fi titit, it were hard to allow 


both rht burning ir ſelt, and quo anime the Fire was raiſed to 


\& be proved by preſumprions againſt that common rule in Law, 
that. du.e fifFiones non cadunt in eandem rem, 3, Lawyers are 
poſitive, that dolus debet poſsit probari manifeſte, Bertez. con= 
fil. 322, 


'T, II. 
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III. It is doubted among the DoRors, whether he that burns 
his own Houſe may be puniſhed as 1ncendiarins , ſince quilibet 
eft rei ſua arbiter, and dominion is defined to be the uſing of 
any thing as we think fir, But fince Fire-raifing is oft-times 
puniſhed,not only for the prejudice it hath done, ſed quia flams 
ma potuit longtime & vagari, therefore — ſhould be pu+« 
niſhed inthis caſe, And as it is not preſumable that any man 
will burn his own without deſign, ſo if this were not pun:ſhed, ; 
men might upon the pretext of burning their own waſte and 
deſtroy their own, andruine their neighbouts, And he might 
very well be preſumed to have had a deſign againſt his Neigh- 
bours z- bur though the immediat dominion belong to private | 
perſons, yet the King has alſo an intereſt , & domininm dire-- 
danm  -. And as no man can kill himſelf lawfully, ſo neither can 
he burn his own Houſe, except he can inſtru that he did the *' 
(ame upon a ju{t and reaſonable cauſe, 

IV. The puniſhmznt of Fire-raifinz by the Civil Law, was 
various, and ſuitable to the ſeveral degrees of the Ciime; for 
raiſers of Fi:e within a Town were burnt alive : Thoſe who 7 
bu-nt Corns beftde Houfes-were bounJ and bear, and then 
burnt, but not burnt quick, as we ſpeak, lex 28, parar, In- 
cendiarii ff, de pens ,. but the burning of a Houſe or Vil- 
kage was not ſo highly puniſh'd, And Clarms Queſt, 68, thinks 
thar the Statutory pain of Fire-raifing, if it becapital, ſhould 
not take place in (mall Fire-raifing : But ſince a ſmall ſpark 
my kindle a great fire, this concluſion ſeems very unwatrane 
table, if the Fae was defignedly rail*d, _ | 

V. According to our Law, the burning of folks in their 
Houles, and Corns, and wilful Fire-raiſmg, is Treaſon: And 
Lxſe Majeftie, Ja, $;p. 3. cap, 8, From which AR it is to be 
obſerved, 1, That the Particle and, is not here copularive, 
bur a drjunAvye, for either of theſe caſes, v7z, the burning 
ot Corns is per fe Treaſon, 2, It isoblervable, that all Fire- 
13.fng 15 not Treaſon {thouzh rhe Ru'5ick of the AR bear, 
that all Fire-1aifing is Treaſon) which may. be concluled by 

thele 


* 
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theſe reaſons, 1, Thatall puniſhments ſhonld be commenſy- 
S 2? ratto the Delis and Crimes which are puniſhed; and there- 
et 2 fore ſince Fire-raifings are very various, it were unjuſt that they 
of 2 ſhould be all equally puniſhed, eſpecially the puniſhment here 
ts being Treaſon, which were too ſevere for burning Peets in 2 


»» 2 Mos, ora little Come ſtanding ina Moor, where the guilt 
1s - is ſo ſmall, that the offenders in thele caſes thquld be capital- 
n- * ly puniſhed, And in a caſe purſyed againſt Mackenzie of Suddie, 
d, upon the 29, Fuly 1693, for burning ſome tewel ſanding 
id 2 upon a Moor, the Juſtices woulq nor ſuſtain this as Treaſon, 


Z 2, Ifall Fire-raiing were by this AR Treaſon, there needed 
not a poſterior Act have been made, cap, 146, p, 12, Fa, 6, 
& declating that wiltul Fire-raiſing in Coal-heughs, upon malice 
and deſpite, is puniſhable as Treaſon, 3. By the toreſaid AR 
7 of X, Fa, 5. it needed not to have been ſaid that the burning 
2 of Folks in their Houſes, and the burning of Houſes and Corns 
* ſhould be Treaſon, it generally all Fire-raifing were Trea- 
* ſon, 
for >: Forthebetter underſtanding then of that AR, we-muſt con- 


ho 2 fider that tuete are three ſeveral ſpecies of Fire-railing declared 
et & to be Treaſon by that AR : The fiſt is, the burning Folks in 
In-  Stheir Houſes, which muſt be interpret likewiſe to be the burn- 
'il- Ring of Dwelling Houſes, though the People were not acciden- 
ks Fally there, or were poſſibly there, and eſcaped, Which ſpe- 
uld Pies of Fire-raifing is moſt ſeverely puniſhed, both becauſe Fire- 


ark Fraifing was of all others the moſt horrid, & domus ſua eft uni- 

ane 2 cuique tutiſsimum refugium, and becauſe ordinarily the burning 
Fof «ll-the perſons dwelling in the Houſe is thereby deſigned, as 

well as the burning the Houle it (elf. 

& Theſecond ſpecies is, the burning Houſes and Corns, which 

"Bs ſuitable to the foreſaid 28, Law ff de penis, where it is 

Sid, that qui acervum frumenti juxta 4aes poſitum combuſſerit, 


ning Mvinctus, verberatuſque, igne necatur, 
WAH The third ſpecies is, willful Fireeratfing, 'which differs in 
Year, \Whis from Burning, that Bu:ning is of a particular place, with 


j by L 2 deſign 


be: Treaſon, was praiſed upon Fohn Henry, 14, Fune 1615, 
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deſign todeſtroy no more + But Fire-raiſing is'the burning a ? 
particular place, with deſign to burn more, asto kindle alittle * 
Corn upon deſign to burn-the whole Field, s 

V1: The other At making the burning of Coal-heughs-to 


who was hang'd thereupon; And the reaſon of this Law was 
founded upon the tavourableneſs of that Manufaftory, which 
ſome do ruine by putting fire in them, which is ſo eafte, that 
nothing could detend againſt it, but the ſeverity of ſucha Law 
as this, and upon the greatnels of the hazard which did ariſe 
by ſuch Fires as.this, which could never be quenched when once 
kiniiled, 
VII, I was once con{tilted whether the drowning of Coal- | * 
heughs was Treaſon by this A&, fince erat ead*m ratio utrobi- | 
que, but 1 thought not, becauſe penal Laws, eſpecially in * 
which the puniſhment is ſo ſevere as Treaſon , ſhould not -be 
extended, as is elſewhere largely debated, And the hazard of 
drowning a Coal-heugh is not equal to the burning of it, for * 
drowningcan be eaſter removed, and cannot/ſpread (0 far, | 
V1II, So odious is this Crime, that it is expreſly provided £3 
it ſhall be one. of the four points of the Crown, and ſo can ons 'Y 
ly be cognolced by che Juſtices ;- and all remiſfions granted for A 
Fire-ra:fingare declared null: But-this laſt is not iz viridi obſer- F 
vaxtia, And Fire-raifing being included in the Earl of Caith- 
#e[s remiſpon, it was ſuſtained, though thir Acts were ob- 
jected, y- 
IX,. If dole and deſign canot be proved'in the Fire-raifing, Y! 
lo that it wete accidental, ſed ſi cu!pa incendio cauſam dederit, 6 
there isa Civil Adtion,by the Civil Lawallow'd, ex lege aqui-Þ 
lia - But for the further unde:ſtinding #ncendri culpas , the if 
more exx&t Doors do diſtinguiſh betwixt incendinm ex culps ® [ 
lata, ex culpalevi, & ex culpa leviſsima sommiſſum, And 
lince cu pa lata equi paratur.dols, theiefore they make ir to be® 
corporeally puntthable, though in that caſe the puniſhment is ? 
aot exteniled to death ;. but if the ſame be committed only ex 


cnlps | 


A 
Fe: 
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calpa lewvi, then it is to be puniſhed by a Fine: but if the come - 
mitter have not wherewith co pay his Fine, he may Subſidiar« 

ly be puniſhed in his perſon - But if the Fire be raiſed per cul» 
to. | pamdeviſsimam, then the committer can never be punithed 
5, S corporeally, even though he want Money wherewith.to pay 


as . hisFine, dicunt tamen aliqui culpam leviſs1mam in facjendo, 
ch equiparari culpe levi in committendo, Alex, con, 55, 

ae © IX, By ourLaw, he who burns a Route in a Town by miſ- 
_ governance, and ot of ſet purpoſe, as the A ſayes, he ſhall 


iſe be puniſhed at the ſight of the Magiſtrats of the Town, and his 
; Goods, ſhall be given to him who ſuffers the prejudice, 


nce 4 ; 

* and ſhall likewiſe be baniſhed for three yeats, and if he have 
41. 3 no Goods, he ſhall be ſcourged at the Mercat Croſs , and tho- 
bis row the Town, and ſhall be baniſhed for ſeven years , bur if he 


"2 . who owes the Houſe,do either by himſelf, his Wife, or Bairns, 
«  * (ideft negligently ) burn his own Houfe , albeit no Neigh« 

{ of | bour be thereby prejudged, yet he ſhall be baniſh'd the Town 
(© - © for three years : Andit hero whom the Houſe is ſet burn the 
* fame negligently, he ſhall repair the dammage, and be bani- 

; £2 niſhed for three years: Or if a Stranger, or Traveller, burn, as 


_ = aid is, he ſhall be Arreſted, and repair the skaith, which it he 
for A benotable to do, he ſhall abidein Sickernefs ( j4eft, in Priſon) 
ſer- JA the King's will: And if the Governours of the Town be ne- 
i1, Agligent in the execution of their Office, they are to be unlaw- 
ob. Tedinten pounds : And if Fire happens in Husband-Towns, in 


7 Barronies, they are to be puniſhed by the Lords, id eff, Barrons 
ing, in like-manner as Magiſtrats do within Burgh, Fa, 1, Parl, 4, 
ertt, WE T5. . f , ma : 

wi. 8 By this Ae likewiſe, no Fire is to be carried from on Houſe 
*he to another, but in a covered Veſſel, under the pain of an ' 
FUn-law, but fince this Un-law is not expreſt, it is therefore 
\rbitrary to the Judge'to raiſe it as high as his Jurisdi@tion | 
will ſuffer, though in juſtice he ſhould proportion it to the 
rime, eſpecially fince it is not tax'd here of deſign,” that it 
nay be proportioned, 4s ſaid 1s, -. | 
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- puniſhment of Servants raiſing Fire by miſgovetnance, is to be 
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Upon this A there may be ſeveral doubts raiſed, as fiſt, 


W hat is mean: by the word miſ2overnance, tor clearing where- 
of, the common diſtintion made by the NoQors, and related 
by Alexander Conſilio 55, would be conſidered, And it aps | 


pears that miſgovernance ig this caſe does include.cu/pam leviſ- | 
ſimam, the meaneſt taulr, becauſe the Act bears mſgovernance, ' 

and not of ſet purpoſe; (o that whatever is not of ſer purpole, or 
£c(igned, is puniſhable by this AR, Likeas, the word reek- 
leſly, which is likewiſe uſed in this At, as exegetick of the 
tormer, may be properly enough extended-rto culpa leviſima; 
but yet it may be argued upon the other hand, that ſince the 
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Scourged publickly, and then Baniſhed , and that Maſters are 
puniſhed if they burn their own Houſes, atter-char-manner, it ! 
were hard to extend this puniſhment a4 culpam leviſsimam: 
and as the Law interprets obligations to give Wine or Corn, ® 
neither to be extended to the beſt, nor worſt of that ſpecies; 
ſo inthis caſe, miſgovernance ſhould be interpret, as that it 
may properly neither be meant of cu{pa {ata, nor leviſsima, but ? 
of culps levis, which is media: and the word miſgovernance 13 
properly doth imply a tault that is confiderable., & wverba pa: 
nam imponentia, ſunt ſtricti[sime imerpretanda, as Lawyers ob- Y! 
ſerve, 2, It may be doubted, whether if Children who are 7 
not come to that age at which they are only puniſhable them+ 
ſelves, ſhould burn the Fathers Houſe, 1t the Father be pu- * 
niſhable by this AR, eocaſs; and albeit it would ſeem that he 8 
is, ſeing accident without judgement is puniſhed in this caſe, 
by repaiting the dammage done, yet it is more ſuitable to rea-7 
ſon to conclude that heis not, becauſe x, He-who hath no go-7 
vernment by Law of himſelf, or any thing «ſe, cannot be (aid 
todo any thing by miſgovernance, 2, Children in Law are? 
equiparat to {u1 ious perſons, or Idiots z andas the Father coult= 
not be puniſhable tor what is done by his Children , being fu-7? 
rious, aud Idiots, ſo neither can he be puniſhable for «. , 
done by them whilſt they are 4mpuberes, 3, ;Quta accefforius 7 


ſequits | 
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e- 7 ſequitur naturam ſui principalis, & ſubſidiarium naturam ejus 
ed | ons eff ſubſidiarum, and theretore, where the Child himſelf 
p* |} cannot bepuniſhed, we ought to conclude that the Father 
;ſ- © ought not to be puniſhed for him, | 

ce, Xl. The DoRors doconcludethat the-Maſter of the Fami- 


or ly is bound not only for his own, bur likewiſe for the fault of 
ck- © any of the Fam ly wh> raiſeth Fire, for hiving chyoſ'd them 
the  himſelt, he ought co be lyable for their fault, and he onghe to 
24; © blame himſelf tor not chooſing ot b:cter Servants, Bur this is 
the 7 robe reſtriRed to the injuries done by the Servants ia their re- 
) be 7 ſpective imploymears to which they were made overſcers by 
are Z Maſters : As for inſtance, i! the Cook ſhould leave the Fire 
, it IJ ſecurely at night in the Kitchin, bur a Laquie b2longing to the 
a1: Houſe ſhould thereafter come in to the Kicchin and ſcatter it (0 
210, * as that both their Maſters ani the Neighbours Houſe were 
ies; A burnc, they conclude that the Maſter would not be lyable to 
it it make up his Neighbours dammage, fince the Maſter was not 
but Jtobe blamed, the perivn chooſ'd by him having done his duty, 
ance | Cops, part, 1, qu?ſt, 39, num.51, & 52, Buc this ſeems un- 
pe- &realonable, for it may b2 a'le iged that the Maſter ſhould nor 
5 0b- | have chooſed any ſuch Servants: And it is all one to the Neigh- 
> are Mbours, by whom the prejuJice is done, or whether it was done 
em Avithout the committers office, or noe, An4 therefore it were 
e pu- Mit to conſider whether the perſon who did the inju y- was 
at he Wknowa to b2 aprofligat or vicious perſon b2tore he was im-- 
caſe, Fploy'd, AnJ it ſeems that this my be the intereſt of the 
> re Common: wealth, becauſe ic would fecu'e Neighbours, and be 
10 g0- ad vantagious for the Common wealth , that none ſhould im- 
Je (aid ploy Servants who are not (ufficient, - 
wy arch 
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Wierus areuments.494inſt the puniſhing of Witches, with 
the anſwers thereto, 

Some obſervations which may perſwade a Fudge tobe cau- 
tious in1ndging this Crime, 

Upon what preſumptions Witches may be apprehended, 

Who are Fndges competent thereto, 


 Padttjon with the Devil, 


Renouncing of Baptiſm, 


The Devils mark, 


Threatning to ao miſchief ; how puniſhable, 


Malefices where there are no coneition betwixt the cauſe | 


and the effefF, 
The uſeing Magick Arts for good ends, how puniſhable, 
Conſulting with Witches how puniſhed, 
What the being To: by the Witches imports, 


A Witches confeſſion not puniſhable, except the thing con- % 


feſt be poſſible, & de ſuccubis & incubis, 


Whether the tranſportations confeſt, be real, and thouzhnt- 


al, ad ſhable, 


Whether a Witch can cauſe any perſon be poſoeſt. i 
Whether penetration be poſe ible, | 
Whether tranſformation be poſſible, 


Whether he can make Bruits to ſpeak, or raiſe Forms, | 
Whether Witches may tranſfer diſeaſes, and whether it 

lawful! to ſeek their help for this, b 
Whether Witches may kill by their looks, p 
Whether they can procure love by their potions, . 
How they torment men by their Images, 


23, Whetho | 


[ 
a' 
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23, Whether Confeſſions before Kirk Seſ5ions be relevant, 
24, Who can be — es inthis Crime, 
* 25, The puniſhment of this Crime by the Civil Law, and ours, 
3 26, The puniſhment of it by the Law of England, 


FP Hat there are Witches, Divines cannot doubt, fince the 
bk Word of God hath ordain'd that no Witch ſhall lives 
= _ nor Lawyers in Scotland, ſeing our Law ordains it to be puniſh- 
ith ed with death, And though many Lawyers in- Holard, and 
elſewhere, do think, that albeit there were Witches under the 
au jLaw, yet there are none under the Goſpel , the Devils power 
'N gpaving ceaſed, as to theſe, as well as in his giving Reſponſes 
4 
4 


r 


by Oracles, 

I. Wierws,that great Patron of Witch-craft, endeavours to 
2 maintain his opinion by theſe Arguments, 1, That ſuch as are 
accuſed of Witch-cratt are ordinarily filly old Women, : whofe 
*Age and Sex di(poſeth them to Melancholy, and whoſe Me- 
*Hlancholy diſpoſeth them to a. madnefſe, which ſhould render 
cauſe their Conteſſions very ſuſpet - And in this Crime: there are 
ſeldom other prooves; whereas the things confeſt are ſo horrid, 
that it cannot be imagined any reaſonable creature would com- 
*Kmit them, .2, God can only work the Miracle aſcribed to 
"Witches; he who is the Author of Nature being only able ro 
--Þlter or divert its courſe, And the Devil doth bur delude the 

g Cone © | | 
"Fancy of poor Creatures, as Feavetrs and Melancholy miſrepres 
Ment objeRs : Nor are ſuch as are cheated in the one more guil» 
Fy then they who are ſick of the other, And it is ſevere to 
Sia men and women for doing that whichis concluded impof{- 
ible ro be done by them, 3, Ir is unjuſt co puniſh them for 
ZKoing ill by Charms, excepr it could be firſt proved that theſe 
harms produc'd the effects that are puniſhablez and[Lawyers 
ould argue thus, thoſe who kill or hurt Men or Beaſts by-un- 
awful means, are puniſhable by death, -Bur ſo it is, that 
Witches and Charmers kill Men and Beaſts by unlawful means, 
"Had therforeCharmers ought to be puniſhedby death, Off which 
M Syllogiſm 


le, 


vzh t6- 


Wheth! 3 
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| q [logiſm Wierwe denyes the Minor, for it can never be proyeq 
ils that Verſes, Croffes, or laying Fleſh in the Threſhold, &c, 7 
[1+ can deſtroy Men or-Beaſts., theſe being cauſes very diſpropor-- |; 
| tionable to ſuch effeas, there being no Contra&t betwixt the 
{ Agent and Patient in theſe caſes, 4, Thele who execute the 
will of God are not puniſhable, for chat is their duty, and' 23 
{o cannot be their Crime, Butſo it is; that whatever the 


Devil or Witches-do, is decreed by God either for tryal or pu- : 
niſhment expreſly, and without his permiſſion nothing can be 
done; And if the Devil were not acting here by obedience, 
; or wereat liberty, he would not leave any: one man undeſtroy- 
| ed, . or any of Gods works undefaced, 
Bur that there are Witches, and that they: are puniſhable 
capitally, not only when they Poyſow or Murder, bat even 
for Enchanting and deluding the world, is clear by an expreſs Þ 
Text,. Exod, 22,Verſ,18, Thou [_ not (uffer a Witch to live : © 
And ir is obſervable, . that the ſame word which expreſſes a 
Witch here, - is that which is uſed in Exod. 7, to expreſs thoſe 
Magicians who deluded only the people by transfor ming a'' # 
Rod into a Serpent, as Moſes had done , though no (perſon k# 
was- prejudged by their cheat-and- illufion. Likeas, Lev, i 
29.and 27, Itis ordained that 4 man or a woman that hath a fas '2 
miliar ſpirit, or that is a Wizard, ſhall ſure'y be put to death; "i 
they ſhall tone them with ſtones; their blood ſhall be upon them, * 
Which Laws were in ſuch obſervation amongſt the Jews, that 
the Witch of Zxdor,.1 Sam, 28, was atraid to uſe her Sorcerie 
before the King, becauſe the King had cut off thoſe who had: 
Familiar Spirits and Wizards out of the Land, And ſogreat* 
indignation did the eternal God bear to this ſin, that the did * 
deſtroy the Ten Tribes. of Iſrael becauſe they were addiRed 8 
ro it. bf 
v4, Nor were the Jews only enemies to this vice-, but even the 1 
Heathens following the Diatrs of Nature, puniſhed Witches Mi! 
aS-enemies to-the author of itz for the: P&#ſeans daſhed their Mi 
heads. againſt :Stones, as Mijnſine obſerves ; ad +, . ttm lex 
Cornelis 


< 


alc. ww©nwm_T. io. 
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eq Cornelia inſt, de'pub, jud, and Tacitus lib, 2, A4nyal, tells us, 
Mc, # thar Publius Marcins and Pituanus were execute forthis Crime: 
vr- # for which likewiſe Yalerizs Maximm, lib, 6, eap, 3, tells us, 
the that Publicia and Lucinia were with threeſcore and. ren-other 
the * Romans hang'd, But ſince it is expreſly condemned in Scri- 
nd 2 pure, and by many general Councils, ſuch as Awrelian, Toles 
the tan, and Anaciritan, it ſhould not belawful for us to debate 
pu- * 2 what the Law hath exprefly condemn'd, by the ſame reaſon, 
| be that we ſhould deny Witches, we muſt deny the -trath of all 
ce, FHiſtory, Ecclefiaftick and Secular : And-Plutarch,lib,s , Sump. 
OyY- Mcape7, obſerves, Quodammods Philoſophiam tollunt qui —_— 

# mirabilibus fidem non habent opportet autem qua ratione aliquid 
tble' 8 fat, ratione tratFare,quod vero 1d fiat,ex rationeeſt ſumendum, It 
ven W's ſure thar the Devil having the power and will to prejudge 
reſs F men, cannot bur be ready to execute all that isin Witch-crate: 
ve: A Anditis as credible that God would ſuffer men to be convinc'd 
es 2 \ by this means, that there are Spirits, and that by thir means he 
1oſe - F would give continued proofs of his power in repreſſing the De- 
12 a vil, and of the neceſſity that filly men have of depending upon 
ſon © his infinit power, 


ev, 8 To the former Arguments it may be anſwered, 'that as to 
: fa- "che firſt, all fins and vices are the effects of deluſion , nor are 
th, "'AWitches more deluded by Melancholy, then Murderers are by 


hem, MRageor Revenge, And though it hath never been ſeen that 
that Fperſons naturally mad , have been ether guilty of, -or puniſhed 
cerie Ftor this Crime, the Devil defigning in this Crime to gain only 
had Much as can damn themſelves by giving a free conſent, Yet if 

preat Madneſs could be proved, or did appeary it would certainly 
e did Mdefend both againſt the guilt and puniſhment* And therefore 
iRed Wſach a ſeries ot clear circumſtances ſhould concurr before a per- 
*Fſon be found guiltyof this Crime, as ſhould be able to ſecure 

n the Wthe Pannel, and ſatisfie-the Judge ju'ly in the Quzerie, Bur 
tches MY fince daily experience convinces the world that there may be 
their Much a Crime, and that the Law exa&s either confeſhon , or 
» lex Fclear proofs, who-can condemn-the Law as rigorous in this caſe, 
rnelis M 2 face 
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fince without believing theſe there could beno Juſtice admini-- 
ſtrat, and whilſt Judges ſhun'd co puniſh it in ſome caſes, they 
behov'd to ſuffer it trom the ſame arguments to go unpuniſhed* Þ 
in all caſes, . | | 

To the ſecond, it is anſwered, that though neither the De- 
vil nor Witches can work miracles, yet the offering to cheat 
the world by a commerce with 'the Devi), and the very be. ? 
lieving that the Devil is able to do ſuch things for them,ſhould * 
be a ſufficient Crime z -but much more when they believe all 
thoſe things to bedone by themſelves, they giving their own } 
expreſs.conſent to the Crime, and concurring by all that in 
them is to the commiſſion of it, Likeas, it is undenyable that _* 
the Devil knowing all the ſecrets of Nature, may be applying | 
Actives to Paſſives,: that are unknowa to us, . produce real et- 
tes which ſeem impoſſible, - 

To the third,: thuugh Charms be not able to produce the 
effe&s that are puniſhable in Witches, yet fince- theſe effecis | 
cannot be produced without the Devil, and that he will not þ 
imploy himſelf at the defire of any who have not reſigned 7 
themſelves wholly to him, it is very juſt that the -uſers of 
theſe ſhould. be. puniſhed, being guilty at leaſt of Apoſtaſie 
aad Hereſie, 

The fourth Argument is but a meer and filly Sophiſm, for 
though God in his providence permits at leaſt-all things that 
are done, to be done, yet fuch as contemn either the. commands % 
of him or his Vicegerents ought to be puniſh'd, 

I cannot but acknowledge that there are ſome ſecrets in Na- | 
ture which wou!d have been lookt upon in the firſt Authors 
as the effets of Magick : AndI believe that in the duller Na 
tions a Philoſopher drawing Iron wh a Loadſtone might have bh 
1un a great riſque of being burnt ; and is is hard to give ate 
judgement of Naudews learned Book in favours of the Per-t 
fian Magicians, the Aſſyr:12» Chaldeans, the 1hdiau Gymno-Wih( 
ſophiſts; and the Druids ot the Gauls ; tor it cannot be denyed WM 
but-rhat many tive. Mathematicians and Phyſicians haye py i: 
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i-- WH for Magicians in the duller ages of the world, bur as to this, 
e&- Mrhere is now no fear fince Learning hath ſufficienly illuminar 
ed the world, fo as to diſtinguiſh betwixt theſe two, Bur I am 
fill jealous of thoſe Sages who were frequented by Familiar 
e- pirits, thougb they were otherwiſe very excellent men, ſuch 
eat Mitkas Porphir, - amblicus, Plotin, and others, who pretended by 
be- "She purity ot cheir lives to be ſo ſpiritual , as*ro deſerve the 
uld Friendſhip of Spirits : For beſides char che Primitive Fathers 
all Hand Doctors of the Church have teſtified againſt ſuch, as meer 
wn Magicians, It is not intelligible how thoſe Spirics which fre- 
t in  Muented chem could be good, 4ince they were tempted to fall 
hat Som the true Religion ro Paganiſm, and did offer ſuch Sacri- 
70g ces as the true God did never allow, and if ſuch impoſtures 
| et- eallowed, it were cafie tor any to defend themſelves, being - 
ly Witches, 
the il 1I, Albeic Witch-craft be the greateſt 'of Crimes , ſince ic 
feds cludes in it the groſſeſt of Herefies, and Blaſphemies, and 
not |F reaſons againſt God, in preferring ro the Almighty his rebel 
2ned and enemy, and in thinking the Devil worthier of being ſerved 
'S of nd reverenced, 2nd is accompanied with Murder, Poyſoning, 
talie Weſtiality, and other horrid Crimes, Yer I conclude only 
Om this, that when Witches are found guilty, they ſhould be 
, for hoſt ſeverely puniſhed, not with Scoutg'ng and Baniſhmene, 
that "ſy the cuſtom of Savoy was related to be by Gorhofred, hoc tit, bur 
zands 2 che moſt ignominious of deaths, . Yet from the horridneſs 
"&@ this Crime, Ido conclude, | that of all Crimes it requires the 
Ni- feareſt/ relevancy, and moſt convincing probation. And I 
thors Wndemn nexc to the Witches themſelves, thoſe cruel and too 
7 Ni- rward Judges, who burn -perſons by thouſands as guilty - of 
 have\Wis Crime, ro whom I ſhall gecommen4d. theſe 'confidera- 
1Vs 4 DNS 
 Per- 1. That it is not preſumeable thatany who hear of the kind- 
,mno- Wſ(s of God co men, and of the Devils malice againſt them ; of 
« nye We rewards of Heaven, and torments of Hell, wou:d delibe. 
E path tly enter into the ſervice of that wicked Spirit, —— 
ors now 


'know to have no riches to beſtow, nor power to help , exce 
it be allowed by permiſſion, that he may tempt men : Ang 
that he being aliar trom the beginning, his promiſes deſeryg! 
no beliet, eſpecially ſince in no mans experience he hath ey: 
advantag'd any perſon : whereas on the contrary, his :ſeryi 
hath brought all who entered init to the Stake. 

II, Thoſe poor perſons who are ordinarily accuſed of th 
Crime, are poor ignorant|cteatures, and ott-times Wome: 
who underſtand not thenature of what they are accuſed of , a 
many miſtake their own fears and apprehenfions for Witc!y 
craft z of which I ſhall give you two inſtances, one of a.po, | 
Weaver, whoafter he had conteſs'd Wirch-cratc, being askiy 
how he (aw the Devil, he anſwered, Like-Flies dancing 4b 
the Candle, Another of a VVoman, who asked ſerioul] 
when ſhe was accnſed, if a VVoman might bea VVitch a 
not knowit? And it is dangerous that theſe who are of; 
others the moſt ſimple, .ſhould be tryed for a Crime, which: 
all others is moſt myſterious, 

ITT, Theſe poor creatures when they are defamed, becon 
ſo confounded withitear, and the cloſſe Priſon in which th 
are kept, and ſo ſtarved for want of meat and fleep, (either, 
which wants is enough to diſorder the ſtrongeſt reaſon) th 
hardly wiſer and more ſerious people then they would eſca 
.diſtraction: And when men are confounded with fear and: 
prehenfion, -they will imagine things very ridiculous and 4 
ſurd, andas no man would eſcapea protound melancholy up! 
ſuch an occalion, and amidſt ſuchuſages, therefore I remit 
Phyſicians and others to conſider what may be the efteas 
melancholy, which hath oft made men, who appeared oth: 
wayes {olid enough, imagine they were Horſes, or had | 
their Noſes, &c. And fince it may make men erre in thin 
which are oblivious to their ſenſes , what may be expedted 
to things which tranſcends the wileſt mens reaſon, 

IV. - Moſt of theſe poor creatures are tortur'd by their ket 
£15, who being,perlwaded they .do God good ſervice, thin 

(1K 
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eir duty to vex and torment poor Priſoners : And I know ex 
tiſſima ſcientla,. that moſt of all that ever were taken, were 
rmented after this manner, and this uſage w2s the ground of 
their conte Mon: and albeir the poor miſcreants cannot prove 
is uſage, the acters being the only witneifes, yer the Judge 
: 1d beatraid of ir, as that which at firſt did elicir the conte(- 
, and for tear of which they dare not retrad it, 
=&V. 1 went when I wasa Juſtice- Depute to eximine ſome 
Women, whio had confeſt judicially, and one of them, who 
& 2 ſi.ly-creature, told me under ſecrefte, that ſhe had nor 
teſt becauſe ſhe was guilty, but being a poor creature , who 
pughr tor her meat, and being defam'd for a Witch ſhe knew 
would ſtaive, for'no perſon thereafter would either give 
meat or lodging , and thar all men would beat her, and 
und Dogs at her, and that therefore ſhe deſired to be out of 
World; whereupon ſhe wept moſt bitterly, and upon her 
5 call'd God to witneſs to what the ſaid, Another told 
that ſhe was afraid the Devil would challengea right to her, 
r (he was ſaid to be his ſervant, an4 would haunt her, as the 
iſter {ſaid when he: was deſiring her to confeſs; and there- 
e ſhedefired co die, . And really Miniſters are oft-times in-- 
reet in'their zeal, to have poor creatures to confels in this-- 
id I recommend to Judges that the wiſeſt Miniſters ſhould 
ent to them, and thole who are ſcat, ſhould be cautious in 1 


IT. Many of them confeſs things which all Divines con- 
de impoſſible, as tranſmutation of their bodies into beaſts , - 
| money into ſtones, and their going through walls and clols - 
rs; and a thouſand other ridiculous things, which have no 
th nor exiſtence but in their fancy, 

IL, The Accuſers here are Maſters , -or Neighbours who 
[| their Children dead, and are engaged by grief to ſuſpeR 
ſe poor-creatures, . I knew one likewiſe 'burnc becauſe the ' 
dy was jealous ot her with her Husband : *And the Crime is + 
ddious thar they are never aſſiſted or defended by: their re+ 
00s,”. VIH;. 
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- VIII, The Witneſſes and Aſſyſers are afraid that if the"; 
eſcape that they will die foric, and cherefore they take an un. 
warrantable latitude, And I have obſerved that ſcarce eyy * 
any who were accuſed before a Countrey Aſſize of Neighbou;s 
did eſcape that tryal, 

IX, Commiſſions are granted ordinarily to'Gentlemen, an# 
others in the Countrey who are ſuſpeR upon this account : an{*? 
who are not exactly enough acquaint with the nature. of th; 
Crime,which is ſo debateable amongſt the moſt learned : Ni 7 
have the Pannels any to plead for them, and to take notio 
who are led as Witneſſes, ſo that many are admitted who a 
teſtes inhabiles, and ſuſpet: And albeit their confeſſions a 
ſent to, and adviſed by the Council before ſuch Con miſſion 
be granted, yet the Council cannot know how theſe conteſ 
ons were emitted, nor all the circumſtances which are neceſl; 
and cannot be known at a diſtance, Very many of theſe pos 

filly Women do reſeal at the Stake from the confeſſions the? 

emitted at the Bar, and yet have died very penitent : Andi? 
it is preſumeable that few will accuſe themſelves, or confeſle: . 
gainſt their own lite, yet very many confeſs this Crime, +? 

3. The method T ſhall uſe in treating of this Crime ſhall ba 
1, Upon what ſuſpicion Witches- may be apprehended, 
What Judges 2re competent, 3, What Ditty's are relevar” 
4. What probation is ſufficient, -5. What is the ordinz” 
puniſhment, As to the firſt, I know it is ordinary in Scotlut 
not only that Magiſtrats do apprehend Witches almoſt 
on any dilation, but even Gentlemen, and ſuch as are Maſt 
of the Ground, do likewiſe make them .priſoners, and ke 
them ſorill they-tranſmit them at their pleaſure to Juſtices 
Peace, Magiſtrats, or to ſome open Priſons, Burt all thispi 
cedor is moſt unwarrantable, for Gentlemen, and ſuch as 
veſted with no authority, ſhould upon no account withou 
ſpecial warrand apprehend any upon ſuſpicion that they 
Witches, fince to apprehend is an ad of juriſdiction, 2 
;the;etore I think no priſon ſhould receive any as ſ{uſped! 


Wit 
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3 Witch-craft, wntil they know that the-perſon offered to them 
" & be apprehended by lawtul Authority, 2. Since impriſonmear 
Y isa puniſhment, and conſtantly atrended with much infamy to 
the name, and detriment to-the affairs of him who is unpriſon- 
ed, eſpecially in'Wirch-craft : I do conclude that there muſt 
fome preſumption preceed all inquifition, For the meaneſt de. 


' Rorees of inquifition, -though-without captour , does ſomewhat 
{ Rdetame, And that the perſon ſhould not be apprehended ex. 


Fept ic 2ppear by the event of the inquiſition, that ſhe lyes 
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l! MWnder either many or - pregnant ſuſpicions, ſuch as that ſhe is 


tetamed by other Witches, that ſhe hath. been her ſelf of an 
wil fame z that ſhe hath been found Charming, or that the 


MWrcinary Inſtruments of Charming be found in her Houle, And 


according to Delrio's opinion, {b, 5, SefF, 2, ad aſſumendas in- 
formationes, ſufficiunt levia judicia, ſed gravia requiruntur ad 
boc ut citetur reus, O& ut judex ſpecialiter inquirat, 
IV, Witch-craft was crime utrinſque fori, by the Canon 
aw : and with us the Kirk-ſefſions uſe to inquire into it, in or« 
er tothe Scandal; and to take the confeſſion of the-Parties, tra 
ceive Witnefles againſt them ; as is clear by the Proceſs of 
anet Barker and [Margaret Lawder, Decemb 9, 1643, But 
ace ſo much weight is laid. upan the depoſitions there emite 
d, Kirk-ſeffions ſhould be very cautious in their proce« 
Drs, 
By the AR of Parliament 9, M, 9, Parl, 73, A#, All She- 
fs, Lords of Regalities, and their Deputes, and all other 
1dges having power to execute the ſame, are ordained to exe- 
tethac AR againſt Wirch-crafr, which can import no more, 
t that they ſhould concur to the puniſhment of the Crime, 
apprehending, or impriſoning the -party ſuſpe&: But ic 
thnot follow, 'that becauſe they may concur, that therefore 
ey are Judges competent to the cognition of the Crime 
acethe relevancy in it is oft-times ſo intricat, and the proce- 
r requires neceſſarily ſo much arbitrarineſs, and the puniſh- 
at is ſo (evere, that theſe conſiderations joyntly ſhould ap- 
N 


propriac 
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propriat the cognition thereof ſolely to the Juſtice Court, Nor 
find I any inſtances wherein theſe Interior Courts have tryed * + 
this Crime, And albeit the Council do oft-times grant Com- 
miſſions to Countrey-men, yet that ſeems dangerous; nor | 
can I ſee why by expreſs Ac ot Parliament it ſhould have ben | 
appointed, that no Comm.ſhion ſhould be granted for crying 
Mu der, and yet Witch-cratt ſhould be ſo cryed by Commit- 
fins, The Juſtices then are the proper Judges in Witch- 
cralt, | 
V. As totherelevancy in this Crime,the firſt Article uſeth 

to be »:2/ion to ſerve the Devil , which is certainly relevant, 
per [e, without any add:tion; as is to be ſeen in all the indite- 
ments, elpeciilly in that of Margaret Hutchiſon, Auguſt 10, 
1661, And by Delrio, Carpz,P. 1. queſt, 49, and others, 3 
but becauſe the Devil ufeth to appear in the ſimilitude of a 7 
man, when he defireth theſe poor creatures to ſetve him, there-' ? 
fore they ſhoulC be interrogar; if they knew him to be the De- ' 
vil when they condeſcenJed to his ſervice, 

. Padcti»n with the Devil is divided by Lawyers, in expreſſum, 
* tacitum , an exprefle and tacit pation, Expreſle pation is. ? 
performed either by a tormal promiſe given to the Devil then 
preſent, or by preſenting a ſupplication to him, or by giving” 
the p:omiſe to a Proxie or Commiſſioner impowered by the 
Devil tor that effet, which is uſed by ſome who dare not (ee 3 
himſeif, The formula ſet down by Delrio, is, 1 deny God © 
Creator of Heaven and Earth, and | adhere to thee, . ard beliew 
in thee, But by the Jou:nai Books it appears, that the ordi. 
naty to: m of expreſſe pation conteſt by our witneſs, is a fimple;# 
promiſe to ſe:ve him, Tacit paRion is either when a perſon 
who hath mide no expreſſe pation, uſerh the words or ſigns; 
which Sorcere-s uſe, knowing them to be ſuch, either by theirs 
Books, or Diſcourſe; an4 this is condemned as Sorcery; Can,! 
26,queſt, 5, and1srelevint to infer the Crime of Witche-craft 
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or to ule theſe words and f12ns , though the uſer know then. WF 0 
nat to be {uch; and this isno Crime, it the ignorance be pro "WM 
| i þ babls © 


V Vitch-craft. gl 
” bable, and it the uſer be content to abſtain, Delrio, lib, 2, 
: queſt, 4, : : 
> VI, Renouncing of Baptiſm is by Delrio made an effe& of 
2 Paction, yer with us it is per ſe relevant, as was found in the 
® former Procels of Margaret Hutchiſon : and the ſolemnity con- 
2 feſt by our Witches, is the putting one hand to the crown of 
> the head; and another to the ſole of the foot, renouncing their 
h-. \Bapt:\m in that poſture, D?1rio tells us, that the evil uicth 
ito Baprtize them of new, and to wipe off their brow the old 
th JBapciſm : And our Witches confeſs alwayes the giving them 
ne, Jnew names, which are very ridiculous, as Ked-ſhanks, Ser- 
te-  Fjeant, &c. 
©, £8 VII, The Devils mark uſeth to be a great Article with us, 
1$; 9 but it is nor per ſe tound relevant, except it be conteſt by them, 
»f 2 thac chey goc that mark with their own conſent, quo caſ#, it 
re. A is Equivalent toa Pation, This mark is given them, as is al- 
Je. | Sleadg'd, by a nip inany part of the body, and it is blewz Del- 
riocalls it Stigma, or Character, ib, 2, queſt, 4, and alieadges 
1m, Jthat itis ſometimes like:the impreſſion of a Hares foot, or the 
n is, © foot of a Rat, or Spider, /. 5, See?, 4, num, 28, Some think 
hen kar it is impoſſible there can be any mark which is inſenſible, 
ring F406 will not bleed; for all-things that lrye muſt have blood, and 
the Yo this place behov'd both:to be dead and aliveat once, and be- 
(ce Mhbov'd to live without alimentz for blood is the aliment of the 
Gui Abody : bur it is very eafie to conceive that the Devil may make 
ev; Ya place inlenfible at a time, ot may apply- things that may 
r6j. Wſqueez out the blood, 
ale; This mark 1s diſcovered amongſt us by a Pricker, whoſe 
ron MTrade ic is, and who learns it as other Trades, bur this is a hor- 
igns $871d cheat - for they alleadge that if the place bleed not, or if 
heir the perſon be not ſenſible, he or ſheis infallibly a Wiech, Bur 
{11,55 Pelrio confeſſes, it is very hard to know any ſuch mark, - 2 
af, evo, clave, wel rmpertigine naturali, and there are many pieces 
en. i of dead flcſh which are 1nſenſible, even in living boates: And 
pro MW Villain who uſed this Trade with us, being in che year 1666, 
abit, N 2 dppre- 
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apprehended for other willanies, did conteſs all this Trade'to be *i: 
a meer cheat, | 'A 
VIII, Threatening to dp miſchief, if any evil follow imme. | a1 
diatly, hath been too ordiffatty found a relevant Article to in. 430 
fer Witch-craftwithus, Thus Agnes Finnie was purſued af 
Anno 1843, upon the general Article of having witch'd (e.*. 
yeral perſons; and particularly for theſe Arricles,* x, That 
William Fairlie having nick-named and called her Anni Vt 
Winnie, ſhe {ware inrage he ſhould go halting home, and with: 
in 24, hours he took a Palſte, 2, That Beatrix Nisbit te. 
juſing to pay the ſaid £/gres the Annualrent of two Dolloy Þ 
owing by Hedor Nisbit her Father, ſhe told her ſhe ſhould re. Mt 
pent it, and within an hour thereafter ſhe loſt her Tongue, any! 
the power of her right Side, 3; That Fanet Greintoun having#t 
refuled to-carry-away two Herrings ſhe had bought from th:ZMWic 
ſaid Lens, and to pay-forthem, ſhe told her it ſhould be the *&#* 
laſt mear ſhe ſhould ear, and within a little after ſhe fell ſick; W- 
Againſt which Articles-it was there aHedged that this Libel ' 
was not relevant, and could not go to the knowledge of an In. *&7 
queſt : 1; Becauſe: no means were condeſcended upon from; $7 
which the Witchecraft was inferred » And if this Libell wer: 
re!evant, it would be relevant to LfvelL generally that the Pan-"; 
nel werea Witch, '2, Afizersare only Judges to the matret Þ 
of ja&t, and not to what confiſts ;» jure, But ſo it is, that ||. 
this Libel were to paſs to the knowledge of an Inqueſt , all the WF 
debate i jure behaved to he before the Aﬀſize before whom, Þ 
che Pannels Procurators bzhoved to debate how far '»2ine oF 
domnum ſequntum are relevant, and how'tar any perſon is pu-*ﬀ 
niſhable as a Witch, though no Chirms or other means com- 
monly ufed by Witches be condeſcended upon ; -and as to the: 
chreatnings; they were not releyant, (eing they had not all the F< 
requiſits which are expreſt by the Doors as requiſite,tor they it 
were not ſpecifick, bearing the promiſe to do a particular il, 
as that Fairlie ſhould take a Palſie, ot Nisbzt loſe her Tongue 3 
2, Thee wasnota preceeging reaſen of enmity proved, . rot FF 
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be *isit probable that for ſo ſmall a matt@ as a Herring, orthe 

'Annualrent of two Dollors, ſhe would have killed any perſon, 
ie, {and expoſed her ſelf to hazard(z nog, was the effe& immediac, 
in: "wh ſuch as could not have proced from any other natural 
[in j ciufe, without all which had concur'd, Delr40 /4b, 5, Se F 3, 
le. Is very clear, that mine etiam cum damno ſequuro , are not fo 
haz Such as a preſumption : bur though all theſe did concur, it is 
eryclear, both from'Delro i614, and Farin queſt, 5, num, 37, 


At 

th: IF hat all chefe threatnings are nor ſufficient to inter the Crime 
re. W Witch-crafre, Laſtly, It was offered to be proved, thar 
los  Þme of theſe perſons died of a natural diſeaſe, depending upon 
16 + Wules preceeding that threatn'ng : Notwithſtanding of all 
andy, hich, the Libell was tound relevant, and ſhe was burnt, Bur 

7ino2Fehink this deciſion very hard, and very contrary to the opi- 


th: "Dion of all received Writers, who think, that-albeit mine be 
the miniculate with all the former advantages, & probate de ea 
ck: We ſolet mitas exequi, yet the ſame ate only ſufficient to inter 
bell @ Arbitrary puniſhment, not Corporal , but Pecuniaryz and 
| Tn. « @rtainly ſuch a wicked cuſtom as threarning, is in it ſelf a 
ron. Grime: And thus it was only well found to be crimen in ſuo 
yer: encre, in the Proceſs led againſt Katheriz Oſwald,” Novemby 


Pan. WW. 1629, 

\rrex MIX, Sometimes Articles are Libel'd ,- whetein the malefice 
1+ ii Wh no dependence at all upon the means uſed : And thus ir 
| che MW Libel'a againſt Margaret Hutchiſon, Auguſt 20, 166T, 
hom TÞat Zohn Clarks Wite being fick, ſhe-came to the Bed fide 
e 4 M0 all the Doors and Windows were faſt, and comb'd her 
5 pu- d ſeveral nights; and the laſt ot theſe nights ſhe.came to 


Bed fide, and put her hand to the Womans Pape , where- - 


om- L__ | 
) the Wn the Child died, which Article ws tound relevant/per ſe, 
| che 8d it was Libel'd againſt Fanet Cock, September 7. 166Tr. 


ta Woman called Spindie being ar enmity with her, ſhe 
Wc her a cuff, whereupon Spindie immed:atly diſtracted , and 


'c ill, 
1oue, BS reproved therefore by the Miniſter of Dalkeith, he im- 
pot Wiatly difraRed ; which-Article was likewiſe found -re!es: 


Vailty » 
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vant, being joyned with fame and dilation : Which deciſions Þ 
are in my opinion very dangerous, for they want a ſure foun. 7 * 
dation, andare precedents whereby Judges may become very 4 
arbitrary, And againſt cheſe I may oppone a third alledgiance || 2 
uſed in the former Procels againſt Agnes Finnie, wherein it wa; i " 
alledged, that the concluſion of all Criminal Libels ſhould be F 
neceſſarily inferred from the deed ſubſumed, ani that . conclufy © 
ſemper ſequitur debiliorem partem: nam libellus eſt ſylloziſmus « © \ 
podidticus, ſed non probabils z and theretore except the Libe| M* 
could condeſcend upon ſome means uſed by tlie Pannel, tom $* 
which the malefice were neceſſarily inte, it cou!d not be con-2* 
cluded that theſe Malefices were done by her, or that ſhe waf* 
guiity of the wrong cone, Thus Bedin lib. 4, does conclude [ 


that venefice non ſunt condemnande. licet ſint deprehenſe cum by) tl 
fonibus , offibus , aliiſque inſlrumentss egredientes exovili lic * 

oves immediate moriantmr, And Perkins cap. 6, afſcrts, thany** 
neither detamation nor threatnings , albeit what 1s-threatns YY 
does follow, nor mala fama, nor the Defuntts laying the blame: 8 


of their death upon the perſon accuſed ( called inculpatio by 
the Doors) can infer this Crime, though all theſe be con+ YE 
joyned ; for in his opinion, nothing can be a ſufficient grousF®! 
tro condemn a' Witch, except the Pannels own confeſſion, a 
the depoſitions of two famous Witneſſes, deponing upon meas 
uſed by the Pannel, Aad it is remakable, that in the Chaps 
ter immediatly ſubſequent to that wherein Witches are ordig#, 
rily to be put to death, 'Gop hath expreſly 0:d1ined, that ud 
of the mouth of two or three Witneſſes every word (hall be eftabli 
ed, And inthe Proceſs deduced againſt 1ſobel Yours for Witc 
craft, Feb, 4,1629, and againſt Katherine Oſwald, Noewent 
11.1629, This point is hkew.ſe debated, it being Libe! 
againſt the ſaid Katherine, that by her Witch-craft ſhe caul: 
a Cow give blood in ſtead of milk, and canſed a Woman t: 
and break a'rib in he: fide, Againſt which it was alledget 

that there was no necefſar connexion there, inter terminumM, : 
quo & adquem inter cauſam & effecium: But on the cont 
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7 the Cowes giving blood for milk might proceed from another 
2 natural cauſe, vis, from lying upon an Ant or Emmot hi!l ; 
2 and therefore I think that becauſs we know not what vertue 
& may be in Herbs, Stones, or other things which may be ap- 
© plyed, icwere very hard to find Cures perfotmed by theappli- 
2 cation of theſe, without the uſtng Charms, or Spells, to be 
Witch-craft : But when thele outward applications are uſed, 
Sto do hurt; as for inſtance, it the (11d Margaret Wallace, being 
Bat camity with Fohn Clark, and atter ſhe was torbicden to tre- 
*Fquene his Houſe, did continue to frequent the ſame, and di1 
*Fchrow in blood or any unuſual thing upon his Wifes Pap: if 
"$the Child who ſuck'd the {ame had thereafter died, I think 


©Fthis Article, joyned witi1 preceeting defamation of her by ano- 


ther Witch, might have been found relevant, becauſe ſhe was 
FIthere in re illiciia, And ſince the Law cannot know exaatly 
"Ywhar efficacy there is in natural cauſes, it may very well dif- 
charge any ſuch ſupetſtitious torbidden Ads, as it pleaſes, un- 
AFcer the pain of Witch-craft, Nor can theſe who are accuſed, 
*Fcomplain of ſevericy, fince jib; imputent, thit ule theſe for- 

bidden things againſt the expreſs commandment of the Law; 
and therefore ſince the Law and PraQtick hath forbidden all 

harms, it is moſt juſt that theſe who uſe the ſame ſhould be 
fey*re'y puniſhed, whatever the pretext be upon which they 
we uſed, oratter whatever way or manner, or to whatever end, 
whether good or bad, 

X, Albeit per leg, 4, Cod. de mal, & Math. theſe Magick 
Atts are only condemned, which tend to the deſtrution of 
m:nkind, bur not theſe whereby men are cured, or the truits 
of the graund preſerved; yet L have oft-times imputed this 
conſtitution to Tribonian, who was a Pag in, and a ({evere ene- 
my to Ch: iſtians, or elſe chat it behoved to be ſo interpret, or 
thit thereby remedies, aſſiſted by Godly Prayers, were allows 
ed, elſe what mean theſe words, ſuffragia innocenter adhibita, 
But fince I am informed from the Ecclefiaſtick: Hiſtorians, as 
Zozim, lib, 2; that Conſtantine was not yet turn'd CO 

when 
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when he paſt that conſtitution; but howeyer this conſticution | 

is omitted inthe. Baſilicks : and the Gloſs ſayes., that «« «5941 * þ 
& 71 aotebay 0, it.was not thought fit -ro be mentioned, } 4 
in the repurgation of the Law : And -that confitution þF n 
was very well reprobat by Lee's 65, Novel, And by the Ca- JJ r 
non Law, tit, de ſorti-legits: And the general Sandton of the FY < 
former A of Parliament leaves no place for this diſtinion, A (e 
Suitable to-all which, John Brough was convict for Witch. tl 
craft, in Anno 1643, tor curing Beaſts, by caſting white ſtones FI! 
in water, and ſprinkling them therewith; and tor curing Wo- Ft 
men, by waſhing their fer with South-runaing Water, and {Fa 
putting odd money in the Water, Several other inſtances arel A 


. to be (een in the Proceſles led in Anno 1661, And the inſtance, Fln 


of Drummond is very remarkable, who was burnt for perform- JÞ) 
ing. many miraculous Cures,albeit no malefice was ever proved, | V 

XI. Conſulting with Witches is a relevant Ditty with us, Jt! 
as was found againſt Aliſon Follie, pen, Ofteb. 1596, and this? 
is founded upon the expreſs words of the AR, The profeſſing *YV 
likewiſe$kill in Necromancy, or any ſtch Craft, is by the fore-_ F" 
ſaid AR of Parliament a relevant Article, - For the full clearing? 
of which A, it is fit to know that Divination was either per 
demono-mantiam, the invocation of Pagan Gods, or Nangani-® 
am, which was the Prophecying for invocation of ſome Sublu- 7 
nary thing, Manganiais divided in Necromantiam, which was 
a Prophecying by departed Spirits, Udromantiam , which was! 
a Divination by Water, &c. All which ſpecies and kinds of} 
Divinations by any thing, is comprehended under the general} 
prohibition of Necromancy, and ſuch like AQs : So that Pre- 
ditions and Reſponſes by the Sieve, and the Shear, and by the 
Book, and a!l ſuch cheats and ſpecies of Sorcery are puniſhable |F"* 
by death in this A - Yet thele forbidden praQices may ſome- WF" 
times be excuſed by ignorance, or if it.can be cleared by circum- | 
ſtances, that the uſer deſigned nothing but an innocent jeſt o|F'* 
tecreation, Delrio lib, 4, cap, 1, queſt, 4. " ty 


l\ 
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n 7 XII, Thelaſt Articlein Criminal Libelsuſeth ordinarily to 
;* 7 be thebeing delated by other Witches, which the Doctors calls 
d, 4 diffamatio, and w- common bruit and open fame , - which are 
"n £3 ncvet (uſtained as relevant, per ſe, but only joyned with other 
2- þÞ relevant Articles, as is to be ſeen in the foreſaid Proceſs of 
he © Margaret Hutchiſon, though I think that Interloquutor very 
n, A ſevere, ſince it any of the tormer Articles be'per fe relevanc, 
h- & they need not the affiſtance of tame and delation, Sometimes 
6s Flikewiſe, but wich mach more reaſon, Articles that are of 
0. Fthemielves irrelevant. are ſuſtained relevant, being joyned with 
nd Fame and delation; an'example whereof is co be (een in the gth 
are JArticle of the Inditement againſt Faxet Cock, Septemb,7, 1661, 
ice. Jn which Article the was accuſed for having recoyered a Child 
m. _Jby Charms, with the help of another Witch, which other 
2d, [I Witch had conteſſed the {ame when ſhe was confronted with 
us, Ythe ſaid Fanet: Like:s both of them were found lying above 
hz Athe Child, whiſpering one to another, and the blood ofa Dog 
ing {3s found ſanding in a Plate belide them , which Article was 
re. not ſuſtained relevant per ſe, but was found relevant, being 
ing \ joyned with fame and delarion, 

3 X11I, The relevancy of this Crime being thus diſcuſſed, the 
ordinary probation of it is, by Confeſſion or Witneſſes, but the 
probation here ſhould be very clear, and it ſhould be certain 
hat the perſon who emitted it 15 not weaty of life , or oppreſt 
vithmelancholly, '2, Albeit noz requiritur hic ut conſtet de 
orpore deliiti, this being a Crime which conſiſts oft-rimes i 
n1mos yer it ought to be ſuch as contains nothing in it that is 
pre. "poſſible or improvable, And thusalbeir 7ſobel Ramſay did 
rhe pon the 20, of Augr/f 1661, confels that the Devil gave her 
able 8@'x pence, and (21d that Gop defied him to give it her: and at 
me. W09ther timea Dollor, which turn'd thereafter in a Slait-ſtone; 
um. $'< Juſtices did nor find this confeſſion, though judicial , rele- 
ſt or $20t. And to know what things are of themſelves impoſſible 

Jor the Devil to do, or at leaſt what is believed to: be impoſ- 
x11, $'vie,may be ſeen yet y tully created of in Delrio's ſecond Book, 
4x Oo | where 
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where it is condeſcended that ſuccubi & incubi ſunt peſsibiles, 
id eſt, that the Devil may ly in the ſhape of ar *n with a wo- 
man, or in the ſhape of a woman with a man, l:aving firſt form. - 
ed to himſelf a body of condenſed Air, and upon ſuch a con- 
fefſion as this, Margaret Lawder and others were convict, It |? 
is likewiſe poſſible tor the Devil to tranſport Witches to their | 
publick Conventions, from one place to another, which he ©? 
may really do, by carrying them : and ſundry Witches were 3 
in Aano 1665, burnt in Cxlroſs upon ſuch a confeſfion as 
this, 
XIV. Ir may be, Iconfeſs, argued, that Spirits and imma- ©} 
cerial ſubſtances cannot touch things material, and conſequent-| 7 
ly can neither raiſe nor tranſport them - but it we conſider hoy! 
the Adamant raiſes and tranſports the Iron , and how the ſoul! 
of man, which is a Spirit, can raiſe or tranſport the body z and! 
that amans voice, ora Muſical ſound is able to occaſiun grea!1 
and extraordinary motions in other men, we may eaſily con | 
clude, that Devils, who are Spirits of far more Energy, may{l © 
produce effedts ſurpaſſing very far our underſtanding, And ye 

I do not deny but that the Devil does ſometimes perſwade heb 
Witches that they are carried to places where they never were,| 
making thoſe impreſſions upon their ſpirits, and acquaintin! 
them what was done there, which is done by impreſſing Image 
upon their Brain, and which Images are carried to the exterio® 
ſenſes by the animal Spirits, even as we ſee the Air carries thi% 
ſpecies of colours upon it, though in a very inſenſible way # 
and thus we ſee likewiſe, that the fumes of Wine or Melan 
choly will repreſent ſtrange apparitions, and make us rhinl® 
them real, Nor ought it.to be concluded that becaule thol® 
Witchesare only trawiported in Spirit, or in Dreams, thi 
therefore they or2h7 not to be puniſh'd, ſince none can be pul 
niſhed tor dreaming z and that becauſe thoſe Witches defiretd 
have theſe Dreams, and glory in them when they are awake 
nor have any theſe Dreams but ſuch as have entered into a pri 
cceding paction. I know that the Canon Epiſcopi in the Couſ 
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es, 3 cil of Anacir, ( or the Aquilean Council,as othets call it ) does 
/ condemn theſe tranſporrations, 2s falle and meer deluſions, 

? which are impreſt upon the fancy of poor Creatures by the De- 

2 vil, & cum ſolus ſpiritus hec patitur , nec non in animo ſed in 
It [_ inveniri epinantur,but that AR of that Council does nor 
\eir |) aſſert all crapſporcacions to be imaginary, and Dreams, but on- 
7 ly declares thoſe who thought they tollow'd Diana and Herodie 

'ere & 4 to thele publick meetings, ro be altogether ſeduced, tor 
2 theſe indeed were ſeduced ; tor Herodias beihg dead long ſince, 


1 as | | ps. 

could not be at their meetings, Bur trom that it is unjuſtly ; 
m2 concluded, that thereare no real tranſportations, there being 
nt. ſo many inſtances of theſe tranſportations given, both in Sa- 


| F cred and prophane Stotyz and perſons having been found 
(ou! 4 wounded, 4nd having really committed Murders and other in- 


ans. 8 ſolencies, during theſe tranſportations, 
rex XV, Whether it be poſſible tor a Witch to cauſe any perſon 
on. befofleſt, by putting Devils into their body, may bedebated; 


and that it is poſſible, appears from the Hiſtory of Simon Mas 
2s, and many others, and is teſtified to be true by St, Ferome, 
in the lite of Sr, Hilarion, And fince Witches have con- 
feſt that there are Devils who obey one another, and that there 
are different degrees amongſt them 5 why may not thoſe of an 
inferiour degree be forced, by vertue of a pation with thoſe of 
a ſuperior order, to poſlels men and women at the deſire of 
Witches? Witches themſelves have conteſt that this hath 
been done, And I findby adecifion of the Parliament of The- 
lodus, that Devils have been heard ro complain in-thoſe that 
were poſſeſt, that they were put there by the inchantment of 
(uch and {uch women : But upon the other hand, it is not to 
be imagined that Devils would obey mortal creatures , or that 
Gov would leave fo great a power to any of them to torment 
poor mortals - And the Devil, who is a liar from the begin- 
ning, is not to be believed, in {aying that he is put there by In- 
chantmentsz and though he make ſuch promiſes to Witches, 
yet he does in theſe but cheat them : and 1t the Devil could pol- 

O-2 leſs 
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ſeſs at pleaſure, we would ſee many more poſſeſt then truly 7 


there are, 


XVI, The Devil cannot make one ſolid body to” penetrar 1 


another, veſt, 17, and therefore Tthink that Article libel'd Fas: 


againſt Margaret 'Hutchiſon, of coming to Fohy Clark's houſe, 


when doors and windows were ſhut, ſh -u!d not have becn ads 
mitted to probation, face it is very probable they would have 
ſearched the houſe after the ſecond or third nights fear; and . 


ſhe could not penetrat doors nor walls, 
XVII, The Devil cannot transfvim one ſpecies into ano- 
ther, asa woman intoa cat; for elſe he behoved to annihilat 


ſome of the ſubſtance of the woman, or creat ſome more ſub- 4 
ſtance to the cat, the one beinz much more then the: other , j 
and the Devil can neither annihilat or creat; nor could he make 
the ſhapes 1eru:n, 74m non datur regrefſus 4 p ivatione ad habts © 
tam : But if we conſider the ſtrange tricks of Juglers, and the # 


ſtrange apparitions that Xercher and others-relare- from natural 5 


b 

n 

{ 
- 
- 


4 


cauſes, we may believe that the Devil may make a woman ap-. # 
pear to bea beaſt, & 2 contra, by-either abuſing the ſenſe of * 
the beholders,or altering the Medium,by inclofing them in the # 


$kin of the beaſt 1epreſented, or by-incloſtng them ina body of 
air , ſhap'd like thar which he would -have- them repreſent, 
and the ordinary relation of the witneſſes, being wounded when 


the Beaſt was wounded, in which they were changed , may be | 
likewiſe true, either by their being really wounded within the # 
body of air in which they were incloſed, or by the Devils in- 


fl:Ring that wound really. himſelf, which is Delrio's opinion, 
But it would ſeem hard to condemn any perſon upon the con- 
feſfion of what ſeems almoſt impoſſible in-it felt - And I cannot 


allow inſtances in the Jourhal Books, where poor creacures | 


hav: been burnt upon tuck. conteſions, without other ſtrong 
adminicles, 

XVIII, The Devil m:y m2ke B:uits to ſpeak , or at leaft 
ſpeak out of them, 2«-jf, 18, 

He can allo raiſe Ku: ms in the Air, and calm theſe thar are 


C 


raiſed, , 
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Iraiſed, Queſt, 11, And yet it being libel'd againſt Fanet Cock, 
ithat ſhe ſaid to theſe who were carrying a Witch to be execute, 


it were #t n0t a good ſport if the Devil ſhould take her from you;like- 
'4 Fa great ſtorm dic overtake them when they were carrying her 
e, "Mo the place, it having been 2 great calm both betore and atter ; 
| "Fet this Article was not ſuſtained relevant, ſince it might have 


"Wroceeded from folly, or jeſt, or van jatFantia: 
B XIX., The Devil may inflict diſeaſes, which is an effe he 
@p1y occufion applicands attiva paſsivis, and by the ſame means 
0- he may likewiſe cure : A clear inſtance whereof appears in the 
Farriage-knot. And not only may hecure diſeaſes laid on by 
mſelf, as Wierns obſerves, but- even natural difeaſes, ſince 
. & knows the natural cauſes and the otiginof even theſe naty- 
& diſeaſes, betrer then Phyſicians can, who are not preſent 
en diſeaſes are contracted, and who being younger then he, 
Muſt have leſs expetience,. And it is a$ untrue that Diwns The- 
ral Mes obic: ves, who aſlerts that cures pertormed by- the Devil 
p- Woot continue, ſince his Cures are not natural, And fince 
of *W both may make fick, and may make whole, it follows thar 
he 8 my transterr a difeaſe jrom one perſon to another, And I 
of that it being libell'd againſt Margaret Hutchiſon, that ſhe 
k a diſeaſe cf a Woman to put it on-a Cat « It was alledged 
en Wt this Article was not relevant, - becauſe, 1, Una ſaga von 


be *&{! eſe ligans & ſolvens in eodem morbo, 2, That tn (uch 
he Mons as theſe, the Devil.never uſed to interpoſe his skill, 
in- Wept where he was a gainer ; and therefore though he would 
2n, Wsfer a Ciſeaſe from a bruit beaſt: to a rational creature, yet he 


11d never transfer a diſeaſe from a rational creature to a bruit 


10t Wt; both theſe defences were repelled, Many Witches like- 
res Wite confe(s chat they cannot cure diſeaſes, becavſe they are laid 
ns Why Witches of a ſuperior order, who depend upon Spirits of 


pher degree, | 

Wome think that they may innocently imploy a Witch to 

i off che diſeaſe impoſed by another , and lay it upon the 
ch who impoſed it, even as men may innocently borrow 

7 money - 


| fincezll commerce with Devils is unlawful, this praRice is jul) 
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money from an Uiurer, tobe imployed for pious uſes , or may 
cauſe an Infidel ſwear by his falſe Gods, for eliciting truth : az # 
rh2t in this manner Devils are rather puniſh'd then ſerv'd, By, 


ly reprobated by D, A utun, p, 2. diſcourſe 48, But yet ith 
chought lawful to all who are bewitched, to deſire the bewitd? 
ers to take off the diſeaſe, if it can be removed withour a ne? 
application to the Devil, but only by taking away the « 
charm z or it is law{ul to any to remove the charm or ſign 
it, if it be in their power, D, Autun, pag, 825, & | 
XX, Witches may kill by their looks, which looks bei 
full of venomous ſpirits, may intect the perſon upon whom tis 
look, and this is called faſcinatio phyſica, ſed faſtinatis wvulgi 
que dicitur fieri per oculos tenerorum puerorum vel paruo 
porcorum vana eſt & ridicula, Del, lib, 3. 2,4, Sect.1, © 
I know there are who think all kinds ot taſcination by 
eyes, either an effect of fancy in the perſon affected, or: 
think it a meer illuſion of the Devil, who perſwades Wit: 
that he can beſtow upon them the power of killing by loo! 
elſe the Devil really kills, and aſcribes it falſly to their lo 
whereas others contend that by the received opinion of all 
ſtorians, men have been found to be injured by the loo 
Witches: and why may not Witches poyſon this way, 4 
as the Baſilisk doth Or why may not the ſpirits in the 
affet as well as the breath ? Or why may not looks k 
well as raiſe paſſions in the perſon lookt upon? Nor can 
denyed but that blear*dneſs is begot by blear'dneſs; and 
menſtruous women will ſpoyl a Mirrour by looking up. 
Likeas there ſeems even ſome ground for it in Scripture; 
Dent, 28, 54, itis ſaid, that a mans eyes ſhall be evil ti 
his brother, And ſome likewite endeavour by conſeq! 
from Matth. 20. 15, Is thine eye evil; the word factanm 
nifying in Scripture both to bewitch and to envy, Some! 
wile think that St, Paul Gal, 3, 1, alludes to this receive 
nion, but conjeRure doth fo much oyer-rule all this affair,t 
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* my Were hard to fix crimes upon ſo ſlender grounds: And therefore 
: 21 Hough where Witches conteſs that they did kill by their 
Bru Boks, their confeſſion and beliet may, if they be otherwiſe of 
s jul;Wonnd judgement, make a very conſiderable part of a crime, 
t it ere it is joyned with other probabilicies, yet per ſe it is hard- 
vitcW relevant, 
an WYXX1, It may bealſo doubted whether Witches can by amo- 
he 0 Ws potions inchant men or women to love: and though it may 
ſion Wm thac theſe being acts of the ſoul, cannot be raiſed by any 
"@porea! means, yet /, 4 c, de Malef. & Mathemat, makes 
1 Wis poſſible , and puniſhible, eorum ſcientia punienda, & ſe- 
riſs1mis merito legibus vindicanda, qui magicis accintti arti- 
s pudicos ad libidinem de fixifie antmos deteguntur: But this 
aw ſpeaks only ot luſt, and not of love, as I conceive, Nor 
nitbedenyed, but that not only Witches, but even Natu- 
liſts may give Potions that may incline men or women to luſt, 
nd theretore the queſtion ſtill remains, whether Witches ma 
linemen or women by Potions to a fancy and kindneſs for 
y particular perſon z and though Potions may incline men to 
2dneſs, yet 1t doth not follow that therefore they may incline 
emtolove, . Andthough D, Autun doth bring many Argu- 
ents from Hiſtory, and pretends that the Devil may raiſe and 
cite the old ſpecies of love which ly hidden in the body, and 
ay thereby form a paſſion, yet theſe are too conjecural 
ounds to be the foundation of a criminil ſentence, The Ba. 
icks make the puniſhment of this to be deportation, and ſo 
pplies the former Law, . 
XXII, Witches do likewiſe torment mankind, by making ' 
ages of Clay or Wax, and when the Witches prick or punle 
tele Images, the perſons whom theſe Images repreſent, do 
nd extream torment, which doth not proceed from any in- 
gence theſe Images have upon the body tormented , bur: the 
devil doth by natural means raiſe thele torments in the perſon - 
ormented at the ſame very time that the Witches do prick or 
unſe,or hold to the fire theſe Images of Clay or Wax 3 which 


manner : 
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manner of torment was lareiy con/*(s'd by ſome Witches ing. | * 


werneſs, who likewiſe produced the Images, and it was wel 
known they {14:ed the perſun who was tormented, and upon ; 
conteffion {o adm.niculir, Witches may very juciciouſly he,,3 
be tound guilty, -fince conftat de corpore deliiti de modo de lin * 
quendi & inimicitiis previis. , : 
XX1II, 1r is ordin1:ily doubted whether confeſſions emit... : 

(: 


red before the Kirk Seſſions in this caſe be ſufficient : But thi * 
I have treated more fully 1n the Title of Probation by Contel 
ſion, Oaly here I ſhall obſerve, that Chriſtian Stewart wi 
found Art and Part of the bewitching Patrick Ruthwen, by lay. | 
ing on him a heavy ſickneſs with a black Clout, which ſhe he*? 
{clt had confeſt before ſeveral Miniſters, Nottars, and other. * 
at diverſe times, all which conte lions were proved : and up? 
on theſe repeated contefſions ſhe was burnt, Nowvemb, 15 gi 

Margaret Lawder was convi& upon confeſſion emiteed befa; ' 
the Magiſtrats and Minifters of Edinburgh, albeit paſt from 
Judgement, Decemb, 9, 1643, ſee that Book of Adjourn! 
$42, 349. Andif the confeſſion be not fully adminiculat, Lay. 
yers adviſe that confeflors ſhquld be ſubjeRed to the tortur.? 
which is not uſualin Scotland, Andir is very obſer? 
able that the Juſticeswould not put Fames Welch to the know? 
ledge of an-Inqueſt, though he had confeſt himſelf a Wit" 
before the Presbytery of Kirkcudbright, becauſe he was Min i 
when heconfeſt the Crime, end the confeſſion was only ext: Þ 
jucicia], and that he now retraed the ſame; bur becauſe}? 

had fo groſlely prevaricat, and had delated ſo many honeſt pe? 
ſons, they ordained him to be (courged and put in the Cont® 
&ion-houſe, CAprili7, 1662, It was proved againſt Mu * 
garet Wallace, March 20, 1622, that ſhe ſaid that it ir cou: Þ 
be proved that ſhe was in-Grezs Houle, the ſhould be guilty v7 
all che Dicty z and therefore ic being proved that ſhe was 
Gregs Houle, that probation was alledged by the Advocat 1'F 
be equivalent to a confeſſion, as was found againſt Patrit® 


Cheyz + To which it was replyed, that this could amount «= F* 
r 


Witch-craft. I05 


* no-more then a lie; and.in my opinion, it could not have even 
j the ſtrength of an extrajudicial conteſhon, bur rather imported 
n; | adenyal of the Crime, 

' be 1 


11 
well 


XXIV, The probation by Witneſs in this Crime is very 
| > difficult, and therefore ſocis crimins, or other confeſſing 

* Witches are adduced , but though many of them concur, their 
ni... 4 depoſitions ſolely are nor eſteemed as ſufficient, #e vel ad pe» 
thy 4 14 cxtraordinariam imponendam , though ſome think the 
ate, Aſame ſufficient to that end, becauſe of that general Brocard, 
ww Mex multiplicatis indiciss debilibus reſultare indicia indubitata: 


ln FBut Delr40 aflerts, that the.conjeQion of ſuch teſtimonies is 
- }.« Yoot ſufficient, Nurquarm enim, faith he, que ſus natura dubia 
wa [7 poſſunt facere rem indubitatam ut nec multa egraunumſanum 
1k nec multa non alha unus album nec multa tepida unum callidum, 
__ And that the teſtimony of one contefling Witch was found nor 
<Q Wufficientto file the Pannel , is clear by the Proceſs of Aliſon 
m; $7 otic, who was aſloilzied per. 00b, 1596, Albeit Faxet 
_ epburn another Witch conteſt that the (aid Aliſon had cauſed 
Tn JÞer bewitch 1ſobe! Hepburn, whereof ſhe died z bur though 
o_ Vitch-craft cannot be proved per ſocios rriminis, though dy- 


ng and penitent VVitches, yer it may be doubted it the con- 
ulting V Vitches may not be.proved by two V Vitches who 
ereconlulted:: for 1t this.be nota ſufficient probation, tr 
xould be impoſſible to prove conſulting any other manner of 
ay, 

The-perſons to whom the injaries are done by the V Vitches 
readmitted to be V Vitnefſes: thus Katherine Wardlaw was 
>0nWmitted againſt Margeret Hutchiſon bur ſomerimes they 
1 &* only acmitted cum nota, it the probation be not otherwiſe 
, Freak, and thus William Young and Agnes Hutchiſon were only 


ſents 
nov” 
V ite 
Vine 7 
2x11: 
uſe 1 


ſt pe? 


ay gdmicred-cum nota againſt Beatrix Leſlie, Auguſt 1661, And 
5 1p that Proceſs likewiſe they received only Agnes Roſs cum no- 
w_ becauſe ſhe was the Mrftriſs of the two V Voinen who were 
aril aleficiat, Ner{ſon was admitted to bean Afſizer againſt Mar 

 Harct Wal/ace, though he was Brother in Law to Fohn Nicol, 


wha 
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who had given information for raiſing the Ditty , becauſe the _ 
Ditty wasnot at N#cols inſtance g and yet Starling was (et from 
being an Afſizer, becauſe Moor who was alledged to be one of * 
the perſons maleficiat was his Brother in Law, March 2, 
1622, Dickſon was there likewiſe admitted to bean Aſſizer, 
though he aſſiſted the Bailie in raking her, which was found © 
the office of a good Citizen, and though he had deadly tea - 
againſt her Husband, ſince it was not proved he had any againſt ; 
her ſelf, 

Women arereceived Witneſſes in:this Crime, asis clear by 
the Proceſs againſt Margaret Wallace, and all the Proceſſes in 
Auguſt 1661, The not ſhedding of tears hath been uſed as ; 
mark and preſumprion of Witch-cratt, Sprenger, mal. malef, 
P.3.9. 15. becauſe it is a mark of impenitence z And becaule * 
ſeveral Witches have confeſt they could not weep : But the. 
being accuſed of ſo hortid a Crime may occaſion a deep melan. : 
cholly s and melancholy being cold and dry, hinders the ſhee 
ing of tears : an great griets do rather aſtoniſh then make on 
weep, 

XXV. The puniſhment of this Crime is with us death b 
the foreſaid Act of Parliament, to be execute gs well againl 
the uſer as the ſgeker of any reſponſe or conſultation, & ge pre. 
Fica, the Doom bears, -to be worried at the Stake, an! 
burnt, 

By the Civil Law, Conſulters were puniſhed by death, l- * 
5. C, de mafef, & mathem. nemo aruſpicem conſulat , aut me_, 
thematicum nemo ariolum, angurum et vatum prava confes|i 
wonticeſcat ſileat omnibus rer petuo, divinandi curioſitas, | 
which Law, Fortune teilers are 21{o puniſhable : though wit) # 
us, dumbe perſons who pretend to foretel future events , at . 
never puniſhed Capitally, Bur yer I have ſeen them tortus , 
ed, by order from the Counci|, upon arepreſentation thi, 
they were not truly Dumb, but (teigning them(elyes to bed 
abuſed, and cheated the people, The torſaid Law is renews. 

þ 
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in the Baſilitks [. 31 h, f, nes wurard TWVe wdvrizuy gf hang” 


* peer 14% yarnbata Kai of peryen unde eo auvrais Tahis pars eay- 
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derzy, Bur Fariy, . and others thinks, that where ng 
perſon is injured , deach ſhould not be inflited , and thay 
: impriſonment and baniſhment is now praQile1 by all nations 
2 in that caſe, £16, 1, 1om, 3, queſt, 20, Num. 89, & Clarns, S, 
; here(is num, ult, But Perezenus thinks this too favourable a pu- 
| niſhment except theuſers of theſe curious arts were induced 
} theceto, out of meer ſimplicity, & ſine dolo malo;but with us no 
# ſach diſtin&tion can be allowed by the juſtices, who muſt find all 
2 libels relevant, which bear conſulting with Witches, and that 
7 Dicty being proved, they muſt condemn the Pannel to die; al- 
beit I think cheCouncel may alter the puniſhmeat,if it be clear 
that the uſer of cheleats had no wicked deſfigne nor incer- 
 $coutle with the Divel therein, | 
XX VI, By the Law of England Witch-craft was of old puni- 
$ ſhed ſometimes by Death, and ſometimes by exile Bur r, 
Fac, this tollowing Statute was made, which I here ſer down, 
®decauſe it 15 very ſpecia!, : 
If any ptr ſon or perſons ſhall aſe, praftiſe, or exerciſe invocati 
0n or conjuration of any evil and wicked ſpirit , or ſhall conſult, 
ovenant with, entertain,employ, feed or reward, any evil or wic- 
ed ſpirit , to, or for, any intent or purpoſe, or take up any dead 
$11, woman, or child,out of his, her, or their grave, or any other 
Place where the dead body reſteth,or the ſkir, bone, or any part of a 
ead perſon, to be imployed or uſed in any manner of witch-craft, 
orcery, charme, or inichantment; Or ſhill uſe, prattiſe, or ex» 
.\ Rerciſe any witch-craft , inchantment, charm or ſorcery, whereby 
, RJany perſon ſhall be killed, d:ſtroyed, waſted, conſumed, pincd, or 
. "Yamea, in his, or her body, or any part thereof : that then every 
,, W{uch offender or offenders, their aiders, abbetters, and connſellors, 
ting of any the ſaid offence, auely and lawfully convidted: and ate 


| F:inted, ſhall (fer pains of d:ath, as a fellon, or fellons,and ſhall 
| P 2 loſe 


103 Witch-craft, 


loſe the priviledge, and benefit of Clergie z, and San Tuary If 4 ny 
perſon, or per ſons, take upon him or them, by witchcraft, inchant- 
ment, charm, or ſorcery, to tell or declare, in what place any trea- 
fure of Gold, or Silver, ſhould or might be found, or had in the 
earth, or other ſecret places : Or where goods or other things loſt, 
or ftoln, are become : Or whereby any cattell or goods of any 
ore. (ball be deſtroyed, or to hurt or deſtroy any perſon in his, 
or her body. albeit the (ame be not effeted or done, being thert« 
fore lawfully convitted,. ſhall for the ſaid offence ſuffer Imp4i- 
ſonment by the ſpace ofa whole year, without baile or main- 
priſe, Once every quarter of the year theſe Mountebanks are to 
mount the pillory , and to ſtand thereupon in [ome Mercat Toun ſi 
hours, and there to confeſſe his or her errour , andof- 
fence, 


So oo * - - - — kc wo . 4 — - — 
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The Etymologie of Murder; 

Self defence defined, and whether it be puniſhable, 
How moderation in [elf dsfence is [aid tobe exceeded. 
How ſelf defence muſt be proponed, 

How it ouzht to be pr oved, 

What is caſual homicide , 

Whether he who was doing what was unlawful, may defend 
him ef as only guilty of caſual homicide, 
—_ e who ts only gnilty of. caſual homicide may be 

ned. 

What is homicidium culpoſum, or faulty homicide, 

What wound is to be judged mortal, 

How the deſigne of Murdering or forethonzht fellony , is to 

be cleard; 
Homicidium in rixa whey many are conjunt# aftors, how 
puniſhable , 
The killing of thieves, or ſuch as reſiſt authority; how pu- 
niſhable. | 
Whether it be lawful for a father to kill his own daughter, 
if he find her comitting adultery, 

Aſſaſination, how puniſhed, 

Murder under truſt, how puniſbed, 
. What is art and part of Murder , 
. How ſuch as kill in the execution of law, are puniſbable, 

Whether it be lawfull to kill a Rebel, 


The life-rent eſcheat of murderers falls in ſome caſes, 
| 21; 


Ho Murder. 


21, Murder is one of the pleys of the Crown, I | 

22, How Sheriffs and other Fudges ought to proſecute murde- f 8 
rers, ; 

23, IWhether remiſſions can be granted in caſe of murder, 'b 


OD Almighty did to the hononr of imprefſing man with 
C3ts own image, add as a ſecond obligation,a natural horcor 
in every man to be in any accefſion to the detaceing ity ſo that 
he has conſulted his own gloty, and our ſecurity , joyntly in 
theſe ſevere laws which he has made againſt Murder, And his Yi 
divine finger is not ſeen ſo apparently, in any diſcovery, as in” Fi 
that of Murder - and it is very remarkable, that theſe Barbari- 
ans, who ſaw.the viper faſten upon Pauls hand,- did inſtantly” 
conclude him guilty of Murder, becauſe he was ( to their ap- | 
prehenſion ) ſo miraculouſly puniſhed, 3 

IT. Mnurdercomes from the Dutch word Moorde , which 
lignifies, cedem ex juſidits wel proditorie fatam, Math, h, i. 
And Murder is properly different from Slaughter, the one be. 
ing committed per ſeloniam, the other per infortunium, Leg, - 
Malc, c. 2, And therefore when our Law forbids killing unde” 
truſt, F4, 6, Pa, 11, ch, 8x, Iccallsit murder under t:uſ 
Bur when it ſpeaks of killing by accident, or in (elf-defence,it 
calls it Slaughter, or Homicide, c, 22, Par, 1,K, Ch, 2, Sef.2, 
And by this it ſeems that this crime is better writ murder thet 
murther, though murther be the ordinar way of writing it, eſpe | 
clally in our old Law, | | 

The Civilians define Murder to be the killing man by mil : 
unlawfully, And they divide it into that which is committel 
caſually, in detence, culpable, or wiltully, 

IT, Neceſſarium Homicidium, or homicid committed in ſeliy 
cefence !s when a man being purſued or reduced to inevitablt* 
neceſlity, has no way left him to evit his own death,bur by ki: 


lin 


- 
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* ling theAggreſſor: This is in law calledinculpata turela,or mode- 
v. ramen in culpate tutele within which moderation,it the deten- 
{der contain himſelf, he is no way puniſhable, bur if he exceed 
*rhe ſame, yet ſo favourable is ſelt-defence, that the exceeder is 
inot lyable to the ordinarpuniſhment, but is ordinarly puniſhable 
according to the excels,at the Ciſcretion of the Judge, With us 

Aikewiſe ſelf-defence is only puniſhable at the arbitrement or 
Wiſcretion of the Judge by the 22, ai#, Sef, r, Pa, 2, K,Cbh,2, 
But ſeeing that a& ordains it to be puniſhe at his diſcretion, ir 
ay be doubted it in all caſes (elf-detence be not ſome way pu- 
iſhable. And I remember that Captain Barclay being aſſoy]zi- 

din Decemb. 1668, Berauſe rhe Afyle found that the kil- 

6 Ying Sinclar was in his own defence , the purſuers were to pe» 
in” Fition the Council ( which is the o:dinar way of taxing arbitra- 
+ Fy puniſhment in this caſe) that he might be fined, And very 
FJcarned Lawyers, were of opinion, that ſelf-defence was in all 
Riſes puniſhable,though attended with the moſt favourable cir- 
*Fumſtances of innocency; from whom I differed upon theſe rea- 
ns, 1, By the Civil Lawand the opinionot the Doctors, 
thedetender contain himſelt exactly within that moderation, 

Se is no way puniſhable,as is clear by Farin, part, 74. queſt, 25, 
1t,6,2Selt-detence is a duty,and ſo not punithablegtor it were 

ainſt reaſon that the Law ſhould punifh what it doth com- 
Smomand, 3, The Law ſayes that omni culpa caret qui ſe de- 

t F-4:t, and in our Law it is called mwrthrum juftum, leg. Malcol, 
, $2 7,and ſo to puniſh him who neceſſarily defends himflf, were 

Þ inflit a puniſhmeve where the Law acknowledged there 

+ Ferenoguile, 4, It ſhould bein the power of every malici- 
Aus raſcal to wrong the moſt innocent, for either he behov'd to 
Wfter himſclfro be killed, or to be puniſhed by defending his 
nlife: And by the ſaid a, iris only declard leiſum to pu- 

iſh, but not necefſlary, And yet by the Law of Z»gland, Mur- 

rers ſe defendendo forfault their movables, and both in that 

Kd ia murder, upon miladyenture ( tor ſo they call —_— 
micide ) 


-_— —_—_—— 
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micide) the murherer muſt haye a pardon, Statute 6,F, 1,cap,g, 
{ 


So great a regard, ſayes Bolton, the Law hath to thelite of; 
man, cap, 15, num, 16, And by the Law of Savoy he who kills 
though in (elf-detence, needs a pardon, but the Prince in that 
caſe cannot refuſe to grant a pardon, And therefore their Lay. : 
yers call-that pardon gratia juſtitie,Cod, fabr, lib,g, tit, 10, but * 
with us, no pardon is requiſite, albeit it is moſt ordinar to take $ 
remiſſions in ſuch caſes, bearing ſelf-defence in their oarry 
tive, 

ITI, This moderation is ſaid to be exceeded in theſ: 
three, vis. in Armes, 2, In time, 3, In the meaſure 0 * 
following, ſtiikipg, 8&c, This -moderation is exceeded | | 
Armes.as if the aggreflor have only a ſtaff, andthe detende 
wound him with a ſword or piſtol, the defender is in chat cal 
puniihable, for there we:e no reaſon in that caſe the defende 
ſhould have had any fe1r of his life, nec erat in dubio wite confi, 
tutus, And yet this concluſion is not infallible, for if the d& 
tender was much weaker then the aggreſſor, he might be exct 
{eito uſe {uch unequal Weapons, T he detender is faid to excet. 
in time, if heſtrike the aggreſſor , ante quam: ſit in attu proxim 
occidendl:, tor elſe it ſhould belawtul to every man,uponthe fit 
apprehenfion of fear,to kill the aggreſſor, which were very da» 
gerous:.and here itmay be doubted,if when any aggreſſor thre; 
tens tokil),it chedelender who knows not when the threat m1 
be put in execution, may immediatly kill, There are probab! | 
realons to be urged tor either opinion: And albeit the punk 2 
meat ſhould in this caſe depend upon the arbirrement of tit 
Juige, yer it the aggreſſor be known to have any deſicnet; 
Murder, or be a perſon who uſes to execute what he threaten 
and if he have a Sword, though not drawn, or a Piſto], thou! uf 
not cockt: { For it he have either of theſe, there is no dou 
bur he may de lawtully killed, becauſe he is in adn proxim 
offendenat,nd no man ſhould wait till he be killed)I rhink thi? 
rhough cheaggrefior be killed, yer the defender hath the be 


a-fit of (elf-deicn-ezand albeir he may be arbitrarilypuniſhr,j4J,? 
bh. ll, 
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of e cannot be puniſhe with death - and many Lawyers are of 
ilk 0 pinion, thar he who threatens ro kill, may be killed , which 
tha Opinion they found upon thele r-alous, 7, Becauſe the Law 
Jooks upon that -which is unlawtul, as done, it it was intended 
be done, and that 7» od/um of him who deſignes what is un- 
wiu!, 2, There is greater tear from ſome threats, then from 
ounds;z and theretore, ſeeing it is lawful to kill theſe who 
ault us with wounding , why not, and him:who threatens ? 


of ,per,1, 1, C, qua? ao licet cutque,G&C, HMortem inquit impe- 
e of '” 4147 minabatur accipiet & id quod intendebat incurrat, 
d þ Jr can the friends of the threatner complain , ſeing the ag- 
nds  @<flor was in effet author of his own death, And it is clear 


at the defender had no deſign to kill, Yet the Juſtices would 


on t ſuſtain, mine per ſe,to be a ſufficient qualification of ſelf. 
ct in'd it j | | 
nl fence , but ſuſtain'd it joyntly with the aggreſlors fyring a 
—_ iſtol, though it miſ- gave,and-though the defender might have 
_ Fanuary 1668, Sinclar contra Barclay, And albeit 
. - the Canon Law, inſultatns debet fugere, And that by the 
_ T:iwof England, hewho is invaded , is oblieged to flee 
= & faras hecan, astoa Wall or Ditch, Bolt. cap, 15, num, 
> -_ 7. Yer by the opinion of the Ervilians, a perſon invaded is 
— Tc oblieged to flee tar, Farin, queſt, 125, P,2, It maybe pro- 
| - ble, that if che defender was alonein a Houſe, or place with 
ork e aggreſſor, and could expe& no help, that -upon threat- 
| " ng or other probable deſignes laid againſt his lite, he may 
wy [| the aggreſſor, and from which may be deduced, thar 
If a 7 preximus Which Lawyers ſpeak of , muſt not be in- 
:ne rpret , only the having a Sword drawn; for if a ſtronger man 
at Þve aweaker in a lockt houſe ,and threaten , he may kill him, 
- ough afleep, it he cannot otherwayes eſcape, 

GO Y The defender is ſaid to exceed in the meaſure, alſo it he 
__ Hlled him for wounding, whom he might have ſhun'd : or 
td he followed the aggreflor , which though it be not fully law- 


|, yet fugientem perſequens dumodo in ipſo attu non punitur 


na ordinaria licet ecciderit , Boer, deciſ, 168, Novemb.”7« 
() "4 


_ 
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And albeit much be left to the arbitration of the Judge, ast 
all the three ,, arm tempus & modus: yet thegeneral rule 
that if the defender exceeg only in either of the three, as, «, { 
2, in the armes, 0! time, the excels is (aid to be culpa levisſims, | 
and no way puniſhable : 1t in two of theſe, asin time and arms, 
then it is accounted c#u/pa lewis, and is fomewhat puniſhable 
but if the defender exceed inall the three, asin time, arn, 4 
way of proſecution, then it is c#/pa /ata, but yet he is not pu. } 
niſhable, as it he had doloſe Murdered, for though it beam! 
in civilibus that culpa lata equiparatur dolo « Yet it is a rule! 
criminalibus that culpa lata numquam equiparatur delo ubi agite | 
de pena corporis affiitiva Far, queſt, 125, part 6, It is all 
controverted amongſt Lawyers, if ſeing honour is as dear : ? 
life, it belawtul ro Kill him who aſperſes our honour, as it: 
lawtul-co-kill himwho aſſaults our lite, Andalbeit Farizaci 
be of the judgement, that he who is thus provockt , bein | 
perſon of tar more eminent condition, then the injurer kill # 
him is not-to-be puniſht as a Murderer, ſed pena extraordin 
rin licet injuria ſit verbalis z yet in my judgement he err: 
that polition , tor in effet , thats not (elf-deſence ( becat © 
the verbal injury cannot be retreated , nor retain'd ) but it? 
revenge: yer dolor jnſtus aliquando operatur ut pena ordinu. 
temperetur, Boer, decif, 237.but yet that is not allow'd ink!” 
ling, and ſuch other injuries, que no poſſunt revocari,Gothd 
prax,crim, S, homicida, N, 25, and albeit this hold in vert 1 
1njurtes offer'd tro our Honomr , abi neſcit vox miſſa revil 
yet if the injury offer d to our Honour be real , and ſuch as m 
be ſtopt , as by commanding an eminent perſon to looſe don? 
his Breeches to be whipt , or do any. moſt ignominiouſly{ 
vile Act to the aggreſſor, in that caiſe, I ſhould think thatt 
killer ſhould not be capitally puniſht, albeit he was in nol? 
zard of his lite, TI likewiſe think that the fear of impriſ® 
ment by the defender, may excuſe {rom capital puniſhmes, 
ſeing Liberty 1s as dear as Lite 3 and no man can be ecu: 
his Life , it he be unjuſtly impriſoned , & ſbi imputet ag2® 


Murder, Is 


 aSt9 tor qui occaſionem prabuit, It is likewiſe lawful to kill fuch as 
ule, ould murder our Friend , or tellow-trayeller, which is ac- 
S, «, Gounted lawtul , though not (elf-detence , which is extended 
s/im, Flſo ro the defence of all others , becauſe we ſhould love our 
arms, Weighbour as our ſelves, And it is lawtul to kill a Thiet, who 
ſhable Þ the night offers to break our Houles , or ſteal our Goods, 


arm, &en though he detend not himſelf , becauſe we know not bur 
ot p- T& deſigns againſt our Life: atid Murder may be eafily com- 
ar: Micted upon us in the night - bur it is not lawiul to 
rule: Jl! a Thief who ſteals in the day time , except he reſiſt 
agite Þ$ when we offer to take him, and preſent him to Ju- 
1s al: Mice, 


IV. This exception of ſelf-defence , muſt be propon'd a- 


ear £4 
inſt the revelancy , and muſt be condeſcended upon, thus 


as it; 

'#aci. he Pannal no ways acknowledging the killing, yer it he kil- 
Veins Id, it was done in his own detence, in (wa tar as the Detun& 
killy Few a Sword, and thiuſt, or offer'd a Piſtbl , &c, And 
rdin he Juſtices will not allow thatit ſhould be propon'd to the 
er: "Mflize, as I have oft heard this preſl'd , bur very unreaſon- 
ecat Sly; for this concerns the relevancy, to which the Juſtices, 
ut it Wd not the Aſſizers are only Judges competent : And it 
linw Were very dangerous to refer to 1gnorant Afſizers, Matters of 
in kWh importance, and which are oft ſo intricat 7» Faure, And 
tho! Whereas it may be urg'd, that Art and Part is referred to the 
ver. Wſſize , and is not condeſcended upon , and made rele- 


eve Mane, It is an(wered , that the accuſer cannot know the ac- 
25 mn: Wefſion of the Pannel, till the Witneſles firſt condeſcend upon 
do & : but the Panne] cannot but know all the circumſtances of 


ſly * His own (elt- defence, and isnot to learn that fromothers : But 
att Wer though the proponer of a defence , do's ix civilibus ac- 
nol: Wnowledge eo ipſo the Lybel: yet in criminalibus,though 
pri We defender, or Pannel prove not his exception of ſelt-de- 


mes Fence, he will not be condemned, except the purſyer prove the | 
cur ybel, we 
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V. The way of proving this ſelf-defence , was by raiſing; 
precept of exculpation, but is now only by a ſummonds, whicl 


expreſſes net ſo pai ticularly the defence in all its circumſtance, / 
but that it may be heteatter help'd , which it ſeems is unjul, ? 


for the Pannel ſhould know what himſelt did: nor ſhoule; 


Judge grant a precept for exculpation , till he ſee that there Þ 


ſome ground tor craving it,. * 


This exception of ſelf-defence is ſo fayourable, that it my 


be prov'd by preſumtions, by Witneſles, otherways dec|, 


nable, as Couſens, Servants, and Witnefles who depone o 
ly upon creculity z and the Detence it ſelf being once prov. ; 


it is preſumed that it was done neceſſarily, and lawtully, 4 


potins ad drfenſionem quam ad vindictam Far, queſt 115, parts,” 


S$,1, And yet our Law allows no Witnefles to be receiv'd: 
defence, but ſuch as it allows purſuits-and witnefſles led ind 


tence, are more to be {uſpe&ed ; for menare naturally end. | 
ned to £0 all lengths in bringing off the Pannelz and for th * 
cauſe it is , that we have Aſſizes of Error againſt (ut 
as abſolve a Pannel : but none againſt. thoſe who- condem 


him, 
Before this At sf Parliament , ſelf-defence was Ri!l ( 


ſtain'd by the Juſtices, to elide the Lybel of Murder , but:.? 
was oft ineffectual , ſeing there were no precepts of Exculpati: * 
on then uſ'd 5 and conſequently , except either the Pant: 
could have piov'd the incnlpata tutela by the accuſers om : 


witneſſes, who we:e led to prove the Murder ( which was nd 


ſecure, ſcing theſe who ſaw the beginning of the ſcuffle, an © 


firſt aggreſſion , might have been abſent when the agereſl: 


was killed ) or that the witneſſes would haye voluntarly :p ' 
peared ( which was a probable reaſon toſet them, they bein- $ 


eo caſu teſtes ultroxii) the defence could not have been proy 


ed, Whether {&f-defence will defend, or is lawſul in Paricid” 4 


See more oi this Title Exculpation, 


VI Homicidinum caſuale , is when a man is kill'd caſually, 1 
without either the fault, or Cefign of the Killer, as if an Ax 
hes! 


PE; 


pron 


aricil.” 


(ually 


n Ax 


{ Wice is done by the Horſes hinder feet , 


; F<ms to me clear by C, contizebatur & c, lator de homicid, 
. BF then neceſſary , that the committer uſ'd all exact diligence 
 Þ evite the Crime, elſe he is not in the caſe of caſual homi- 


he's 
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, Shead ſhould fall off, and kill a by<« ſtander - or a Rider ſhould kill * 


$with his Horſes feer: In which caſe our Law appoints, that 


-Jif the prejudice be done by the Horſes formeſt teer, then the 
"Ryder ſhall be forc'd to ſatisfy for the prejudice done : and 
, Itheſe ſatisfattions are called Croo or Galnes ; 


but where it is 
Athere ſaid , that he ſhall give Creo or Galzes, as if he had kil- 
ed him himſelf ; ir is to be interpret, not as if the Rider 
hould be puniſhable in that caſe, as if he had killed him 
with his own hand ; but that the Aſſythment ſhall be the 
S:me, But the Rider is not lyzble at all for what preju- 
lib, 4, Reg, Maj, 


= 

Caſual Slaughter, or homicide, then is that which is occaſi- 
ned by miſtake and juſt ignorance. for if it proceed from af- 
eced ignorance as for inſtance, it a man will not know what 


. Se may know , his ignorance. in that caſe will not make the 


urder following upon it, to be conſtructed caſual homicide, 


/ Hut if it proceed from groſs and ſupina ignorantia > it may be 


Juniſhable by an extraordinary , orarbitrary puniſhment ,. bur 
fot by death, And fince ſuch ignorance isa fault, the Mur- 
occaſioned by it becomes cu/poſum, or faulty homicide , as: 
Ic 


Be, Further inſtances whereof , are, if a Maſon before he 
row down Stones, advertiſe all below, though in throw- 
Þzg he kill, he is to be cleared as innocent, Or ifa Hunter 
Hoot at a Beaſt, but a man cone in the way and be killed: 
nd yet if either the Maſon c1y not, or if the Hunter did ſhoot 
a place where people uſe to be, he is guilty of faulty Mur- 
x, in theſecaſes which ſhevzs clearly the difference betwixt 
eſe two kinds of Murder, 
VII, If the killer be imployed about a thing unlawful , eis 
ir in it ſelf, or unlawful to the ator, the murder enſuing is 
Sought ſtill caſual Muzder ,, fince Murder was not deſign'd, 
if 


< © 
omni: 2+ - + 
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if the committer did exa& dilligence to ſhun all Mnrders, « 
for inſtance, to cary Guns is unlawful with us : and to hunt; 
unlawful to Prieſts by the Canon Law, It then a. man havin \ 
a Gun ullegally , ſhould lay it up ſecurely : or a Church-ma 
ſhou!d kill a man , whilſt he did ſhoot at a Beaſt in a remory F..:; 
placez theſe Acts would not inter Murder , . becauſe there wa. 
no A done there, with relation to Murder , + Covar, ad cs 
mert, fi furroſus , andyet the committer, ver(atur in actu ills | 
cito, Burt yet others are of opinion, that 1f the committerh 
doing what is unlawful tor him, he commits murder, Tho, Aqui: 
2, queſt, 69, CA#: becauſe he do's not at all that heough 
to do in that caſe , to evite Murder , ſince what he do's is us. 
lawful : But Ithink they may be thus reconciled , wiz, |." 
the committer do what is againſt the Law of Nature - or why 
is criminal, he ſhould be lyable : or it what he do's, may pr, 
bably produce ill conſequences , and Murder, though he& 
fign'd not the. ſame : in all which caſes heought to bel; 
able, And it ſeems to me reaſonable , that he who Kl. 3 
led , when he was doing what was unlawſul, may be ai 
trarly puniſhed , though he did exact diligence to ſhun K} ? 
ling, 3 
VIIIW henhomicide is caſually committed, ſome think thaths + 
cauſe there is nodefign to kill, therefore the killer ought now 
to be pun'ſhr, Others think him lyable toan arbitrary punik * 
ment, or fine, & quod Wergeldum ſolvere tenetur, Weſemb, part © 
ad |, Corn, de Sicar, num, 27, A third Se of Lawyers difti 
euiſh ſo, that if there proceeded no fault in the committe * 
then he is lyable in no fine, or to no puniſhment : burtk 
he is, it any tault of his preceeded, But it ſeems that if 
f:ulr preceeded, the Murder is not caſual , but is cu/poſun 
and ſo the d:ſtinRion meets not the ſtate of the queſtion : as Wi 
it ſeems ro me, that by /7b, 1, $, 3, ff. ad LiCor, dg Sicar, i* 
caſual hemicide deſerves ſome puniſhment, AndYince ſen 
Lawyers think, that Murder in ſelf-defence excuſes not from 
all puniſhment : much lefs ought caſual Murder , ſince {| 
& 


- 
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lefence wants not only a defign to Kill , butis aduty in it 
Nt! Þlf. 
il 3 1X. Homicidium culpoſum : or faulty Slaughter, is where the 
nu Hurder was not defign'd ; and yet it was committed meerly by 
ot Fcident, as it one ſhould hound a Dog at another, who ſhould 
Wa Hite him at whom he was hounded, ſo that he ſhould dy there- 
cls » or ifone ſhould trike with a Batton , when he had a 
ils Ford ; intheſe and the like caſes, the offender is to be pu- 
1 *Bhhed arbitrarly : bur becauſe aberat animus occidendi, 
'v: Sisis not properly Murder, aad fo 1s not puniſhable by Death; 
2h Fit is puniſbed according to the quality ot theſe circumſtances, 
us Which attend the Fac. 
. JF For clearing this difficulty, the Doors ſay, that either the 
vin Miller is ouilty only of culpa lewis, aut levisſima, and in that 
P's ſe he is no way puniſhable z nor is thereany difference, inter 
& Wmicidium caſuale & homicidium per culpam levem ant levisſi« 
| Sam commiſſum , and this was toun4 in the caſe of Nicolſon, 
K» Hhobeing purſued for Murder, .it was alledged that it was bur 
ah Wmicidium caſuale , or culpoſum , tor in ſtrugling, his Gun 
Kb Feing a halt-bend, went off; nor knew he ever the DefunQ, 
"Md ſocould have no malice againſt him, To which it was re- 
th Myed, that the carying of Guns is forbid by the Law z and he 
nw Me Defun& was i» ads i/icito: nor ſhould he have carri'd a 
nib Wun which uſed to go off , & werſans is attu illicito nunquam 
urs Fcuſatur : which reply the Juſtices repelled, Fune 24,1673, 
iſt» For they thought that the Law againſt wearing Guns, was in 
tte WPeſuecude as to Fowlers, whoſe trade it was , & omni culpa 
thi Warer qui facit id quod omnts facere ſolent ſed ſi ſit lataculpa, it 
{ 23 Þto be puniſhed arbitrarly, but not by death , nam lata cul- 
ſun Ja nunquam equiparatur dolo ubi agitur de 'pena corports affli- 
a W704, 
-,1Y X. Since the deſign of Killing depends much upon the na- 
ſca: Yure of the Wound given, Lawye:s conclude, that where the 
{08 ound. was not deadly, or wvslnzs lethale, as they call it, the ' 
 {(|-Yuflier.of the Wound cannot be puniſhed , though the Par- 
& \ Fa 
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ty wounded thereafter died, And though ſome Lawyers wal 
of opinion , that it the Party live three dayes atter the receiy. ® 
ing of the Wound ; the Wound i there»y prelumed nat to 3Z 
mortal, «Aceurſ,inl, r, C, de emendat ſerv, yet generally th; hi 
is referred to the arbitrement of the Judge z who is 1th? 
to follow the opinion of Phyſicians, or of one Phyſician, | WF 
more were not preſent -: bntif they vary , [then the Judy ® 
ſhould encline to puniſh ,not by dcach,but by an ext1ao:d'ny * 
puniſhment : for Murder is not to be interred, bur from a co 
cluding probation , Gail, obſerv, 111, 1b, 2, and ifth + 
Wound be but ſmall , and a Fever tollow ,. then it is preſun.4 
ed that the Party dyed rather of a Fever, then of the Wounl} 
eſpecially if the Perſon wounded walked atoot tor fourty day” 
Gomes Var, reſol, lib, 3, cap, 3, And yet in December 166; W 
M', William Semervel was tound guilty of the Murder of Bi; 1 
Rentoun, though it was alledged that the ſaid Bailzie got on; ? 
a Wonnd with a Batton , that ſhenever took bed , butt: * 
yelled five Miles -that night a foor, and ſerved as an ordinn 
ſe1vant eight moneths thereafter , till ſhe died of a Feye: 3 
with which her brother inteRed her : all which was tepelle3 
becauſe this alledgance was contrair to the Libel : wherein® 
was exprefly lybelled , thit the Wounds were mortal , a? 
though, where the Wounds are not lybelled expreſly to}: 
mortal, ſuch a defence might be admitted, And the Jude? 
ought to conſider intervallum temporis , or ſupervenientiafs © 
bris , yet theſe, nor no preſumptions ought to be receive. 
where the Wounds were offered tobe proved to be Lethi 4 
bur this Deciſion was ſoill liked , that the Council recomen' 
ed M*, William to His Majeſty, who granted hima Remil }_ 
on, Ani ſince Judges may be fo arbitrary in ſo great a co: # 

cern, I ſhould wiſh that the various periods of Nature, ini 
cures, an1 the various determinations of Judges, were, as. Þ 
the Criminal procedor, fixed to ſome certain time, Andthi 
therefore , ſein3 ordinarly Wounds that are mortal , do ki" 
the receiver in fourty days; I wiſh that it were therefore gent 5 

ri 
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Sh whally concluded , that he who dies thereafter , dies not of his 
ein. Wounds , | it he has walked a-foor till that time , wid, 
0b Zack, 2ueſt, Medicolegal: But by the Law of England , it 
thi he Perion Wounded die within year and day after his 
the WVound , it is preſumed he died of his Wounds, Cook 
, WF, 53. 
dy * There was another Deciſion upon this Subje&, the 13, of 
nn Wuly 1674, James Maſon being purſued tor killing Ralfour, 
coo Mlledged that he conld not be guilty of Murder, fince Ral- 
{th Worn tollowed him all that day from houſe to houſe , and hay- 
ſun Ws at laſt put violent hands in the Pannel, he was forced to 
un Whrow hiin off him, and his Head fell upon a Stool and bled yg 
Jax Which Wound he took no pains to cure , bur ſtayed in the 
66; Wtreets-in the night time + and though the Wound was found 
3/ Mot to be mortal by the CThirurgians, + yet by cold and drink- 
on; Mg, he killed himſelf, ex malo regimine z © and when it was 
tt; Mplyed , that this could not amount ro ſelf-defence, ' fince the 
inn "Willer was not in periculs : vite conſtitutus : it was duplyed, 
Fhat the violence done ,- was propottionable to the violence of- 


ver-. 
1s Fred by the Aggrefſor , and (o exceeded not moderamen in- 
ein W/pate tntele z for the {aid Pannel ſtruck not him with any 


ortal: Weapon , but only gave him a thruſt with his hang, 
hich was neceſſary to throw the Defunct off him, Upon 
ud Wbich debate , the Juſtices ſuſtain'd the Libel., only to 
jak fer penam extraordinariam., and remitted alſo the Pan- 
ive, Wels detences of caſual Homicide , ſelt-delence , and that 
thi! Whe Wound was not mortal, to the knowledge of the Ins 
ten! Yu+ſt, 

mi 3 XI, It is here controyerted , whether he who intended to 
cor Kill! one, by a miſtake killed not him, but another, be puniſh- 
ini; Wb'e as a Murderer ,, ſcing as ro the perſon killed, the Mur- 
ast, Weter had no defign' : yer Ithink he ſhould Cie, ſeing the de- 
ith; Wign of killing a man , and not any one particular man, is Mur 
o ki Wer ; and the killer intended to detace God Almighties Image: 
oent * -R - and 
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ty wounded thereafter died, And though ſome Lawyers wha! 
of opinion , that it the Party live three dayes atter the recein. ® 
ing of the Wound ; the Wound is thereby preiumed nat toy 37; 
mortal, «Accurſ, in /, x, C, de emendat ſerv, yet generally th; gh 
is referred to the arbitrement of the Judge 3 who is inthe! 
to tollow the opinion of Phyſicians , or of one Phyſician, 
more were not preſent -: bat if they vary , then the Juds 
ſhould encline to puniſh ,not by dcach,but by an extrao:d'ny 
puniſhment : for Murder is not to be inferred, bur from a coy F# 
cluding probation , Gail, obſerv, 111, 1b, 2, and ifth + 
Wound be but ſmal} , and a Fever tollow ,. then it is preſun 4 
ed that the Party dyed rather of a Fever, then of the Wount: 
eſpecially if the Perſon wounded walked atoot tor fourty day 
Gomes Var, reſol, lib, 3.cap, 3, And yet in December 166; 
M', William Somervel was tound guilty of the Murder of 
Rentoun, though it was alledged that the ſaid Bailziegot on; } 
a Wonnd with a Batton , that ſhe never took bed , but ti-? 
velled five Miles -that night a foor, and ſerved as an ordinn-” 
ſetvant eight moneths thereafter , till ſhe died of a Fey, \ 
with which her brother infeRed her : all which was tepelle; 
becauſe this alledgance was contrair to the Libel : wherein 
was exprefly lybelled , thit the Wounds were mortal , a? 
though, where the Wounds ate not lybelled expreſly to} ? 
mortal, ſuch a defence might be admitted, And the Jud! * 
ought to confider intervallum temporis , ot ſupervenientiaþ 
bris , yet theſe, nor no preſumptions ought to be receive”? 
where the Wounds were offered to be proved to be Lethi * 
bur this Decifton was ſoill liked , that the Council recomen{ 
ed M*, Willi-mto His Majeſty, who granted hima Remi 
on, Ani fince Judges may be fo arbitrary in ſo great acot 
cern, I ſhould wiſh that the various periods of Nature, init 
cures, an1 the various determinations of Judges, were, ast. 
che Criminal procedor, fixed to ſome certain time, And thi 
therefore , ſein2 ordinarly Wounds that are mortal, doki* 
the receiver in fourty days; I wiſh that it were therefore gen” F 
rl 
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Sb whally concluded , that he who dies thereaſter , dies not of his 
cei. KN ounds , it he has walked a-foor till that time , wid, 
th Zack, Queſt, Medicolegal : But by the Law of England , it 
/thi Fhe Perton Wounded die within year and day after his 
nth*WVound , it is preſumed he died of his Wounds, Cook 
n 8g 's 53. 

uds 3 There was another Deciſion upon this Subje&, the r 3, of 
'nn Wuly 1674, James Maſon being purſued for killing Ralſtour, 
con Mlledged that he conld not be guilty of Murder, ſince Ral- 
if th Worz tollowed him all that day from houſe to houſe , and hay- 
ſun Ws at laſt put violent hands in the Pannel, he was forced to 
Mn: WMhrow him off him, and his Head fell upon a Stool and bled g 
diy Which Wound he took no pains to cure , bur ſtayed in the 
66; Wtrects-in the night time - and though the Wound was found 


' 3 Wot to be mortal by the Thirurgians , + yet by cold and drink- 
on: Mg, he killed himſelf, ex malo regimine z and when it was 


tt; Mplyed , that this could not amount to ſelt.detence, ' ſince the 
inn Willer was not in periculs - vite conſtitutus: it was duplyed, 
ye; What the violence done ,- was propottionable to the violence of- 
"Fred by the Aggrefior , and (o exceeded not moderamen in- 
i/pate tntele z tor the {aid Pannel ſtruck not him with any 
SFo!cal- Weapon , but only gave him a thruſt with his hang, 
to} Which was neceſſary ro throw the Defunct off him, Upon 
[ud Which debate , the Juſtices ſuſtain'd the Libel., only to 
ia Wer penam extraordinariam ; and remitted alſo the Pan- 
ive, Wels detences of caſual Homicide , ſelf-defence , and that 
thi! Whe Wound was not mortal, to the knowledge of the Ins 
nen! Yucſt, 

mil 3 XI. It is here controverted, whether he who intended to 
cos Kill one, by a miſtake killed not him, but another, be puniſh- 
ini; Wb'e as a Murderer , ſing as ro the perſon killed , the Mur- 
as, Peter had no defign' : yer Ithink he ſhould Cie, ſeing the de- 
{thi Wign of killing a man , and not any one particular man, is Mur - 
o ki Wer ; and the killer intended to detace God Almighties _ 

© | .R - an 
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and to take from the King a Subjet, And I find that this; tau 
determined to be Murder by Boltox , cap. 11, num. 24, by &4. 
whom likewiſe it is given asa rule, phil intereſt utrum quis 0% * 

cidat an acauſam mortis prabeat, | 

And thus a Son tor having caryed his Father ( .being ſick ) 4 
ina froſty night, trom one Town to another, was execute( | 
as.a Murderer,becauſe-che Fatherdied, And aHarlot having ex. : 
poſed her Childinan Orchard , where a Kite killed.it, wx 
execute as a Mutderer, alſo & ibi voluntas reputatur pro faith, 
And if this were not Murder, this Crime might be Palliated 
under other ſhapes, 

This Defence, viz, that the killer had no deſign to Mur. 
der, is a Negative, and fo can only be proved by preſumpt 
ons, as it there was no deadly fead tormerly amongſt the Par * 
ties, . 2, It che Patties were Kinſ-men or intimats, . 3, If th: * 
killer ſtruck witha Staff , having a Sword or Piſtol , or ha .z 
ing thele ſtruck only with the hilts of his Sword , or with the 
head of his Piſtol - and generally it is rather preſumed to be /+. | 
micidium culpoſum , then doloſum &, premeditatum nam nub 
quam preſumitur dolus,. 7 

By our Law , Slaughter and Murder did of old differ, as \»F*%Ho 
micidium ſimplex & premeditatum , in the Civil Law ; ani" 
Murder only committed, as we callit, upon fore-thought ft } 
lozy , was only properly. called Murder, and puniſhed x 
{uch, K,-Fa, Par. 3, cap, 1, where it is Statute , that Mu: 
der is to be capitally puniſhed : but Chaudmella , or Slaughte *Ye 
committed upon ſuddenty, ſhall only be puniſhable according * 3 
totheold Lavs, wid, As 95, 96, Par,6, Fair, & 2% 1 
Par, 6. F.5. & 35, Par.5, Fa, 3 & Ait31, Par, 6, 2.M %n 
The o'd Laws to which theſe Ads relate, are Statute, Wil/iun, znc 
6.5, Stat, £#llexander c, 6, Stat, Rob, 2.c, 9, in which it isd& > 
clared , that Mnrderers who are guilty, of fore-thought fc ! 
!6ny , {nll not have the priviledge and advantage of retvg Yi 
in the Girth. - . bur. that ſuch. as are guilty of Chaudmelia , 0% 

Cai; 
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$' i taſual Slaughter , ſhall be ſheltered in the Girth, Yet find 
by -thac none of theſe are in-any other old Statute , to determine 
f 06s puniſhment of caſual Slaughter , but that it was not puniſh- 

ble as Murderz is clear by the oppoſition, And inall ou: 


k ) aws, betwixt fing!e Slaughter , and fore-thoughtetellony - 
red All caſual Slaughter was ot old comprehenfled under the word 
ex. | 


handmella, which is a French word : Chand (ignifying Hor, 
d Meſler ſignitying to mix, Bur in efte&t, this Melle- 
m an{wets properly to Y/x4 & homicidium , intixa coms« 
ifum , which- is but -one ſpecies, homicidii nou do- 


l, : 
-j By the late 22, AX Parl, nt, Ch, 2, Seps. c. It is 
ratute , that calual Homicide, Homicide committed in felt- 
Betcnce, and Homicile committed upon Thieves, ſhall nor 


tbe puniſhed by death, - And feiag this A mentions not Ho« 
a. Amnicide, committed in rixa, or homicidum culpoſum : and (e- 
tt " Sno homicidium culpoſum differs from caſual Homicidez it may 
i»: the doubted , if underthe one, the other may be compre- 
4 Fended - and it may be urged , that caſual Homccide is in this 
& a general term , comprehencing all Homicide , which is 
br Mor committed by -fore- thought fellcny, becauſe what is not 
an"*Weſioned is caſual, and what is nor fore-thoughe js caſual + and 
fe: Fhe Doors do uſe the Word Caſual oftentimes in this gene- 
1 Ml ſenſe; as is clear by Gothofred prax. crim, hoc, tit, And by 
U*"Fhe rubrick of this At , which bears an 4& concerning the 
te Several degres of caſual Homicide, Ir appears thar the word 
in Caſual, is taken there ina Lax Si{nification : albeit I con- 
2. Feſs, that the inſcription is moſt improper, fſeing Homicide 
M, Inſelf-detence, and Homicide congm'tted upon Robbers, are 
al not Species of caſual Homicide : bur whether Homicide in rixa 
d& - be comprehenced under that Act, was contraverted in Willj- 
[el Yam Dowzlas caſe + and by that Necifion tis clear, thatin 
vo Fin our Law, though Murcer was not at fi. ſt deſigned: yer it'ic 


_ 0{was defiened the time the: ftroak was given , the Killer is 
iy Is R-2 ouil. 
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guilty of Murder: that premeditation is requiſit to make My:. 
der Capital, being only ſuch as antecedit acFum licet non con 
greſſum, 

The Civilians in the caſe of Homicidium per plures commi.. 
ſum, ate three queſtions; - The firſt is, where the Murde * 
was coinmitted upon tore-thought tellony , and then inde. - 
nitly, all che affiſters are puniſhable by. death, - The ſecon(> 
is, when it is not certain, but it is only ſuſpeRed ,- and pre. : 
ſumeable that it was deliberatly committed, and then all may 
be tortured z bur if they deny the defign:, they are all only 
pun.ſhable by an arbitrary puniſhm-nt, becauſe ot the unce:. 
tainty, The third is , when the Murder was certainly com 
mitted, iz rix4, cr tuilziez and then either the author 0% 
the Pley is certainly known,and he is puniſhable by death, ir 
the rigour of the Law, Albeit many Lawyers are poſitive, that 
no Countrey uſes this rigour 5 I remember that in Yil/ian 
Dow?las's caſe,this was urged - - for there (everal Gentle-me® 
having made a quarrel , which was only proved by one wit-»þ ; 
neſs , they went to the Fields of Zieth, and Hoom of Eccles, 7 
was killed, but it was not - proved who was the killer: 
and the quarrel was only proved by one witnels z who likewiſe 3 
proved , that Spot had the quarre! with Eccles , and that Wil- 
liam Dowzlas had none, and yet the Afſile tound 7;4;am guil- 
ty; and he chereupon died becauſe rreſent, 

XII, Homicide likewiſe committed upon Thieves, and; 
Robbers, breaking houles in the night, or committed in time '7 
of maſter{ul depradations, are free from puniſhment , by the 
foreſaid AR 22, And albeit it be declared lawtul to the | 
Juſtices , to fine (nch as are aſſoilzied from Murder , upon the þ 
delences of caſual Homicid, and Homicidein detence - yet þ 
fuch as kill Robbers, or night Thieves, are free from all ar- : 
bitrary puniſhment, By this At likewiſe, it is lawtul to kill | 
ſach as affiſt ,” or defend the depredators ,- or oppoſe their put» yy 
ſuit by force; and bythe 6, AR of the (ſecond Seſſion of -_ ) 
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T Parliament, it is Statuted , that the Parties whoſe goods are 
% Fobbed , ſhall acquaint the Sheriff, or Juſtices of Peace , of 
., Jhe Paroch , who ſhall require all Parties to concurrz and if 
th Any of the concurrers, kill any ot the Robbers, they are declar- 
5 3d free ; - upon which it miy be doubted, it ſuch as kill Rob- 
Hrs without acqu2inting the Sheriff, or Juſtices of Peace, are 


MM Mnniſhable : and it ſeems they are, leing this Act explains the 


" Whbcr , and modifies fomewh:t the indefinite power given 
0) 2Þ private perſons , . who upon pretence of ſuch invaſions, 
0 2W:ch might p:ove very dangerous - and therefore the laſt did 


- W(cly require the concourſe of the Magiſt:atez and upon 
Wis conſideration, I know thar :t was conſulted , that note 
©: Ychſtanding ot this , ſuch as had not acquainted the Sheriff, 
2" EF Juſtices, could not beexculpar, . And ye: it may be argu- 
hat jg, that this A narrates not the other , nor beors expiefly a 
1" Wiification of it z but, withour leſſening the priviledge 
ne*Trein granced, addsa new one, and ſo being introdu- 
Vi" "Gin favours of  poſſeſlors, ſhould not be interpret to 
/es, their diſadvantage, By the Civil Lew, licebat notternum 
er: Wm occidere. And by the 227, £A@ 14, Par, Fa, 6, 
s declared lawſul for the Leidges to conveen , and cxe- 
e Thieves, and they are all made Juſtices tor that effect; 
n which AR, adeftence was propon'd, for the inhabitants 
Kintazl , who took a Robber, and execure him by their 
d authority, in a formal Court, But by the Civil Law, 
Do@ots, it was not lawful, furem vel predatorem diur- 
p occidere , except the thing ſtoln was of great value, and 
tl1* egyild nor be ocherwayes recovered z - or that he detended 
the hifþſelf, and reſiſted his being apprehended : all which de- 
yet ſegtes may be proved , by the aſſe:cion of the killer , Farin, 
. part, 4,- And it any other Probation were requilite, 
benefir of theſe Acts were a ſnare, rather then an ad- 
ge : and neceflity legittimats many things , which are 


iwayes hatd, -. 
XIV By. 
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- XIV, By the Civil Law, it was lawful for the Father t 
Kill his own Daughter, -1t he found her committing adultery, &% 


: 


4 
p r 


and to kill alſo- her adulcerer, 4, part, 1, ff, de Adu't: which gt 
was allowed, rather in hatred ro adultery, then becauſe the Lay 
conſidered it was too hard for a Father to reſtrain his paſſion "YI 
thatcaſe; for it it had been allowed to the father only upy' 1 
this laſt. accompt, it had been allowed much more to the Huſ : 
band to kill his wite, it he found her committing adultery { 
his relation beeing nearer, and his honour more concerned tha | 
the Fathers, his paſſion behoy'd to be alſo more violent ; ai? 
yet the Law-being jealous of the Husbands violence, does on.” 
ly allow the Husband to kill the adulterer, it he be a mean pe; 
{on, but it the adulterer be a perſon of quality, or if the adu® 
terer be found elſewhere then in the Husbands own houſe, * 
it aot law{ul to kill chemyfor the injury is hightned by pollutir 
the Husbands own houle, and becomes a kind of adulter: 
Hamſuckin: And yet it the Husband kill in either of the” 
caſes, that Law ordained the husband only to be puniſhed} 
ſome arbitrary puniſhment, but not by death, /, Marito, fu; 
Adulter, . But this laſt determination doth not ſatiſfie juſtic: 
for it ſeems reaſonable that it ſhould be rather lawful co kils 
perſon of quality, committing adultery, then a mean perſ® 
both becaule adultery is more ordinar amongſt them, as havi” 
more eaſe, 4nd being more [uxoriouſly fed,and becauſe the hu. 
band cannot be {o eafily preſumed to have had former quart, 
with a perſon above his rank, and {o ſhould be believed to hi 
killed him meerly to fatisfie his-juſt revenge, As alſo fin 
they can ſooner prevail, they vught to be morerigidly punt } 
ed, The Law has deny'd this p:iviledge to women, whom: 3 
not k:1] their Daughters or Husbands, the reaſons where! . 
| conceive to have been, that the Law conſidered, that HusbauWus: 
were more prejudged then the Wives, by adultery, ſince the'in 
by,not only was their bed defiled, but their eſtate carryed avWÞth 
. tO another mans children, or<elſe it thought women tao pi 
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-onat-to be intruſted with ſuch a licence, or that it was undecent 
t5 Zro :1low women the uſe of Armes: And yet I believe their juſt 
ry, Zgrict would ſecure them againſt che ordinar punithmentz and 
ic+ grhough ſome prerogative be due to the man over his wife, but 
.27n_Mot 2 contra, yet women may complain that men being the on- 
nn By Legiſlators, have taken too-great a meaſure of tavour to 
pt. Whemlclves in this Law, . I have not obſerved any deciſion of 
Iul Fhis in our Law, and fince our ſtatutes have iecured murderers 
. © Mother caſes,as in ſelf-defence, killn3 of thieves, &, And 
tha Wet have not priviledged this caſe, it may ſeem thar the huchand 

Wor father cannot Kill by our Law, and t!:e moſt that they could 
xpeR, were,that after they were foun4 guilty by the Law, the 


ne. MF ounci! might either change the doom of death into an aibi- 
di/Frary pun.ſhmenc,or might recomend the party ro his Majeſties 


emency tor aremiſhon - Bur it were hard to puniſh with 
eath amongit us, what almoſt all Nations allow as lawful, and 
ec: What my be: yet a further check ro that growing vice, And 
tht Wis ſeems juſter then to allow with the Civ:l Law, that the 
ed} Wusband or Father, who are perſons interetled, ſhould be judg- 

+ &Þ in cheir own concein, and ſhould be judges when they are in 
A ffion, and becaule they are in paſſion; Norcanl ſee why the 
aw ſhould puniſh even him who poſſeſſes by his own autho- 


y what is truly his owa , and yer ſhould allow hete the par- 
1avit Wes incerefſed co puniſh with death by their own authority : or 
e hy Wat paſſion which only infers mitigacion of the pain elſewhere, 
a2ret, Would here inter ablolute impunity, -tor this were to make one 
o hy. Wegular Act legicrtimar another, fince paſſion is a tran{grefſion 
© fin Wainſt reaſon, as Aculery is againſt Law : Bur fince this indul- 
Dun} Jnce ls perlonal, and only granted to the Fatherand Husband, 
hom Mecauſe of their juſt p:ſhon and near relation, it is not reaſon- 
ered) {le that it ſhould be extended to ſuch as kill by theFathers or 


1xbau Wus bands Commind, which command none ought to obey, 
» the Fing contrair ro Law : - Nor ought this indulgence to extend 
-d anche Father or Husband whea they kill ex inter vallo, and nor 
20 pill when: -« 
oh 


. the party ſt:u there by him dye - And ir would ſeem hi 


- Wil, Reg, num. 4, It is ſaid, that ſi quis interficiat cum pugnod 


. aſfiſamregni, by which it would appear, that.ſtriking -witht® 


when they find theCommitters in the very tranſgrefſion, forth, * 
Law allows no paſſion to continue; &therefore what ever te 
vengeis allowed to it,is onlyallowed if it beexecuted immed/at, 
ly,&cx n continenti, And though in civil cafes that is ſaid toby $ 
done ex in continenti, or immediatly, which is done before th * 
doe: £0 about any thing elſe : * Yet I conceive that interpret, -M! 
tion would be too lax in this caſe, and that the killer could rg. 
plead this priviledge, except he killed them in the very A 
or riſing trom it, | 
Homicidinm d:liberatum, or upon fore-thought Fellony, : 
ſtil] puniſhable by death, and confiſcation of the movablcse, 
the Detun& for His cHajeſties ute, Stat, Reb. 3, cap, 43, And 
albeit Lawyers ſay, that it is ſtill rather preſumable to be caſuly 
then deliberar, and that by our Law and ctiſtome, defign:® 
{ill libelled, yet becauſe it is impoſſible to prove defign, wh 
is a ſecret .at of the mind, - All killing is alwayes puniſh} 
by death, -except ſome of the qualities of chance, ſelf-=detcnc 
&c,bealledged upon by the Paxnel,It may be here asked, ity 4 
our Law, he who ſtrikes wich his fiſt, or a batton (which ar * 
themſelves no mortal weapons)be puniſhable by death, thous 1 


that he ſhould, ſeing no defigne to kill- can be here-preſumt” 
& maleficia voluntas & affectus diſtinguunt, and by the- 5, « * 


bitrezi 25, varsas, & ſatisfaciet parentele defuniti ſecundi 


| fiſt is not capital, albeit death follow, | 
Murder premeditated, may be divided into that ſpect 
which is ſ\mply fuch, Aſaſination, Murder nnder truſt, a 3 
{c]f Murder, | 
) XV I, Murder -under truſt , is with-us , -whena pai 
who pur himſelf under the afſurance and truſt of another, 
murdered byhim : and this is by a ſpecial ſtatute puniſhe as tt! 
ton, Act, 51, P,11,F4, 6, The words are ( where thep! 
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« Jain is under the #raift, credit, aſſurance, and power of the [lay- 
« &; theparty being tryed and found guilty thereot by an aſ- 
x. $ze, it ſhall be Treaſon, and the perlon found culpable, ſhall 
)þ Sr<tault Life, Lands, and Goods ) what this credic and afſu- 
th Wace is, bath oft been queſtioned, and ir is reported that the 
© igin of this, was to puniſh the Murder of a Gentleman, who 
6 Wited his neighbour to a teaſt, and killed him and all hisrelati- 
A4 @s in his own houſe : {o that invication is one branch ot this 

tit, 2, Aſſurance ſignifies, that when two perſons were at 
+ | 6, and the one hath tound borrows to one another, At 97, 
.1,.6, 3. Where perſons at varience are under capitu- 
i0n.4 This Act has been ſt. etcht to the conjugalttuſt betwixe 
nand wite,anno, 1627, Andrew Row, An! yet in the Proceſs 
ented againſt Swiztoun, tor killing his wite, anno, 1666, It 


n:4 

vc Wing objeRed that this a& extended not to (uch truſts as this, 
hit puſu;er reſtrited his Libel co Murder, And the Lords of 
ens Wfſion. Anno, 1665, found that a ſons killing his own mo- 
\itþ Mer, was not a murder under truſt, puniſhable by this a& : and 
are; WM it would appear, that both killing of wives and Children 


ous MW under that branch of the at, where the party is ugder the 
hi Wiwer of the ſlayer, This ſpecies of Mutder was by the Ciwz- 
W-s, called progitio, which is deſigned to be homicidium ſub 
textu amicitie, v.g, dum [ederem tecum in menſa vel anici- 
m fingrrem, which 1s punithible by a more ſeveredeath then 
Jinar Murders, And in Spazy, the betrayer or proditor ( for 
n in propriety of ſpeech, Murder unde: truſt is treachery, 
reaſon ) trahitnr ad candam equi & poſtea furca ſu[penditur, 
mez, 
Wy chic atlikewiſe, tryal ſhould be raken by an aſſize, And 
F&:etorethe Lords tounJ, that though Mr, Fames 01iphant 
Wi been guilty of killing his Mother , and that ic had been 
Wcaſon, yer his foretaulcer could not fall ro the King, upon a 
a; tiWple Denunciation tor not appearing to underly the Law, be- 
Wc a tryal is requiſite in this caſe, And by the 137, 4,1 ; 
>) Part, 
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Pur, Fa, 6, The killing any perſon in the Partiament-Hou( F! 
during the fitting thereof,or theinnerTolbuith(zd eft, the inn; 
houſe of the Sefton) during the ſicting thereof, or the Cour 3 
cil-houſe whilſt the Lords fr, or kill any -in the Kings Chan. : 
ber, Cabinet, or Chamber of peace, or in the kings preſen; 3 
any where, infers the pain of Treaſon, 
XVII, Whatis interpret to be art and part of Marder, 
hardly be defined , tor it does depend upon the afſize » A 
figne to Murder, though no Murder follow, affe&#us ſine effi } 
prinitur capitaliter, |, 1, is qui cum telo,C. ad Corn, de Sicar: y WF 
by the cuſtome of nations, the puniſhment now reaches not |: 
Clar, hoc, tit, num, 74, and 1 find that Mathew Stewart, be! | 
purſued tor contriving the death of Thomas Kennedie, cn: 
in the Kings will, and was only baniſht, Mart: 1597, As al* 
find , that though Lawſoz was cleanſed of the mu” 
of her own child, yet ſhe being referred, to the | 
ſtices,becauſe of the violent preſumptions adduced againſt}: 
and that ſhe her (elf had conteſt the bore a dead child; the} 
ſtices therefore did ordain her to be whipt and baniſhr, :' 
Anzaſt, 1662, and Margaret Ramſay having conteſt thatt? 
bore a dead child, and was adviſed to caſt it into the no 
Loch, which ſhe did not , though without her knowledss 
was done by others; the Juſtices, though the was affoy|: 
by the inqueſt , ordained her to be ſcourged and 
nithe, 1661, 
XVIII, .Though ſuch as kiil in proſecution of Law, are 
puniſhableas Murderers, yet if they exceed, they are pun! 
able, not only quo ad exceſium, arbitrarily, but even pena ord; 
*/4,as Murderers, An inſtance whereof was decided, the! 
of Fune 1672. inthe perſon of Mr, Archivald Beath, who! 
ing Pannelled for killing 4a» Gazrdiner, alledged thati 
Council had by their AR and Proclamation, ordained all 
bro: 

i 


. 
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S:ought from-1r eland to be ſeiz'd upon, and the boats where- 
it was brought, to be ſunk, in proſecution whereof Gards- 
per Meal being Seiz'dghe broke the Seizure, and being follow- 
in, $4 in a Boate, by the ſaid Mr, Archibald, and others, he was 
"Fommanded to ſtay his Boat, but was ſo fare from obeying, 

10ugh commanded in His Majeſtie's name, that he hadrun 
moſt down the Pannels little Boat, who was thereupon 
4 Fhrces to ſhoot at them, and though this AR, ex poſt Fadto,de- 
fg Wo ciat into an act of killing, yet no killing was at firſt inten- 

&d; and theriſe of all ſuch A ions is to be firſt conſidered, 

To which it was replyed, that this a&t was to be undetſtood 
iliter, and did only impower the Leidges to Seize, but not 
W kill, and all mandats are to be ſo interpreted, as not to be 
Weended,ad ex que mandans in [pecie non mandaſſet,or que ſoli« 
eſt manaare ſt aliquando mandat now mandat niſi certa forma 


F wata, bur it cannot be ſublumed that the Council would 
\ , e allowed the importer of ſuch viual, to be killed, nor do 
h y uſe to intruſt the execution of ſuch Laws to Miniſters ; 


it chey had deſigned that the execution of this prohibition, 
uld reach death,they would hive exprefly allow'd the Seiz- 
to kill, as they uſe todo in ſuch caſes, To which it was 
ly'd, -that though the Miniſter was not obliedged to con» 


7 when the hue and cry were raiſed after a'night'Thiet, or 
Miniſter c:d aſſiſt ſuch as purſued Rebels, and ſhould kill 
he purſuite,it were abſurd to conclude thathe ſhauld be pu- 


ec becauſe of his funRion, yet concurring as a SubjeR, he is 
K/ Wpuniſhable cherefore cap:cally ; and if a Miniſter ſhould 


| un: . . 2 . 

La 1 WF: 25 2Murderer, becauſe he was not obliedged to kil-and it is 
0 imagin2ble,bur it it had been propoſed to theCouncil what 

the! > | 

who W's ſhould co, in caſe of refiſtance,but they would have au- 


rized them to kil;nor could theirareceive compleat obedi- 
in caſe of reſiſtance, tor elſe (ach as reſolveto contraveen, 
he ſecure themſelves by their refiſtance,and theCounci! by 

I 2 Clt- 
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empowering to fink the Boat where the Victual is, does vey 
clearly impower the killing of ſuch as reſiſt, for they migh 
have beenſunk in theBoat,and he who isallowed to ſink aBoy 
i$allowed to ſink all who arein it. Notwithſtanding of whit 
Cefences,the ſaid Mr, Archibald was put to the knowledge ofa 
inqueſt, and after the veidi& was or-a'n'd to Jole his hea 
but the Parlizment having cherea{ter that ſame moneth alloy, 
ed by their ac , {uch as reſiſted to be killed, the ſaid Mr, 4; 
chibald was thereupon remitted as to the Crime , but was 
ver reaqmirted to his Church, | 
Some M7/itia Souldiets atſo being purſued for Murder, ; 
Febr, 1674, alledged that they could not go to the know! | 
of an inqueſt as Murderers, fince it they killed,it was in proſe ? 
tion of thei Officers orde:s,for they being ſent to Poynd, ne." 
refiſted;and though it was reply*d,that oppoſition to the poy- 
cing could not warrand killing, but they might have purſue! ? 
ryot: This wasalledged not to be relevant, becauſe, bj i + 
?utert,who oppoſed, and Souldiers muſt do effeually wha 3 
commanded : and their Officers may ſhoot them it they ret © 
without effetuating what was commanded, and military co: 1 
mands muſt not be delayed, nor oppoſed, like other commas? 
Notwithſtanding of which debate they were found guilty, =? 
XIX, It is much controverted amongſt the Doctors, whe!” 
it be lawful, occidere bannitum , a Perſon at the Born, : 3 
by the Civil Law, non licet Bart, in l, ut vim, N, 1, 
inſt. & Jure, but by the Statutes of particular places, 
all conclude, it may be lawful, ob quietem publicam : ! 


= Xx - 
by onr old Deciftons . that the kill:ing ot ſuch as a!«a'Whe 
Horn for Slaughter , or other Crimes, is not Crim: Whde 


Fannary 16C0, Guthrie contia Jarden : but by the (13 
jaid 22, Af? Pay, 1, Ch, 2, It is declared, that the kil$ 
ſuch as are denounced, or deciared Rebels, for Capita] Ciirs 
or ſuch as detend theſe Rebe!s, may be lawfully killed, wh 
by it is mpiyed, that ſuch as are at the Ho:n tor othe: Cii 
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pay not be killed z and ſuch could not be lawfully killed, 
whoare only at the Horn for Pecunial Cauſes, and any Sta- 
ite allowing to Kill ſuch , woulu be nul], Clar, hoc, tit num, 
hid $3, Bur ic may be here doubted , what are theſe Criminal 
ofa Kauſes , for which one at the Horn may be killed ? for 
ex Qearing whereof , it i5 fit toremember , that the Doors al- 
{on. Sw only ſuch to be k1iled, who are banniti ob grave deliftum, 
4 War, num, 53, 50 1n reaſon , it ſhould be ſuch a Crime. 
$1: Sr which the Reb.!1 hath deſerved death, if he had appear- 
©; for it ſecs 1igic and unjuſt, that witerever the con- 
r, : MWuſion of the Summonds was Criminal , the Patty being De- 
lc Wunced , may be killed z or that when ever the Rebel was 
ſen Wenounced for abſence from a JuſticeeCoutt , he may be kil- 
we. 8d , ſeing the common-good, which is the reaſon induQive 
por” #t this Law, do's not require , nor in effect is not conſiſtent 
ſus Sith thir interpret:tions. 2, It maybe doubted , . it he who 
Zi in ſills a Rebel for private revenge , and not ob vindidtam publi- 
rh &, will have the benefite of this Defence : of this we have 
ret & inſtance, - a»»o 1600, . where Robert CAnchmoutic being 
y cn: Wir ſued for the Slaughter of James Wanchep, it was alledoed 
ma; Wat the Defun& was at the Horn, forreceipting a Traitor : 
S which it was replyed, that the Pannel killed him upon a 
ivate quarrel, for having converſed with the Delunct long 
er he was at the Horn, for that cauſe : but that he killed 
min a Duel, upon a privat quarrel : 1n reſpect whereof, 
je Panncls defence was repelled , and he put to the know- 
Woe of an Inqueſt , and thereafter beheaded, And yet] find 
£11 We DoRors of opinion, that banx7to ccriſo per inimicum oc- 
im; Whdens non 1eputatur homicida, and which is more , he will not 
Have 11ght ro the reward promiſed for killing the Rebel, Ca- 
Wawet in Prag. 1, deexul num, 134, and enemies are theſe 
zho moſt probably will execute this publick Juſtice, which 
wiYhe Law defignes, And ſeing our Jate Act makes no diſtin. 
CinSWionbetwixt ſuch as kill upon pubiick and private 1Evenge 
F 


3 


han 2% 
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the killer in both caſes would be free from Puniſhment, Ye 1p; 
I think , that he who would kill a Rebel ina Combat, migh; 1 rþ 
yet be Pannelled , for contraveening that A anent Duels, - 
tor though he might lawtully- kill a Rebeb, yer he could ny 
lawfully fight a Duel, 3, It may be doubted, it he who wz 
Denounced-Rebel , was not lawtully Denounced, wv, g, ith: 
was out of the Countrey the time of the Charge , or that th; 
Execution was not ſtamped, or wanted ſome Solemnity, i 
eocaſn, the killer would be guilty of Murder - which De 
fence, I find likewiſe propon'd in the former caſe, and yet te. 
p<lled, and very juſtly, for a privat Perſon 1s not obliege! : 
to know theſe nullities, It any man reſiſt the execution « ' 
his Majeſties Laws, by Meflengers, or other publick Servant; 
in that caſe, the Meſlenger. cannot proceed to kill, as wy * 
tound in Fohn HMackintoſhes caſe, May 11, 1673, but ifth - 
reſiſter do alſo proceed , to offer violence, by drawing upn 
the Meſſenger, in that caſe the Meflenger may kill him lan. 
tuliy , victhour neceſſity of proving that he would have bea 
ig danger of his life , if he had not killed ; though prin - 
perſons cannot kill when they are invaded , except they bely 
that invaſion put in danger of their life. 

XX, Albeit ordinarily death, and the confiſcation of Move 
zbles, is the puniſhment of Murder , aad that the life-rent 0 
the Murderer doth not thereby fall , yet in ſome caſes, tht + 
life-rent falls, as by the 218 A@ 12, Par, Fa.-6, Theſe whi 
are denounced Rebels, for ſlaying men in the Church, « 
Church-yard, inthetime of Prayer, Preaching , or admin+ © 
ſtration of the Sacraments , their Life-rents preſently fal!s t 
the King ( though regnlariter Lite-rent Eſcheits fall to there 
{pefive Superior, :nd the receipters do likewiſe looſe the: 
Life-rent Eſchears 3 declarator being firſt paſt upon the te? 
ccipt. Te mty be here doubted , if theſe words , ther timed | 
Divine Service , may extend to flaughters , committed i" 

time 
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ow * time of Preaching, &c, Albeit there be no Preaching , or 
Yet ®Prayer for the time there - the reaſon of the doubr is, ſeing 
ght 1 the 39, A of the 6, Par, 2; M, anent removing , is ſo in- 
lS; | terpret : for by that AR, warning of Tennents ſhould be 
not Is at the Paroch Church, the time ot Preaching or Pray- 

Fer - which words are thus interpret, the-rime that Preach- 
ing uſes co be , though chere be none at thertime, 


the 3 By the 219, A& Par, 14, Fa, 6, If either the purſuer 
, i Jprdefender in civil purſuits, kill one another, during the 
De Wependence , eo caſu, the killer being put to the Horn, ei- 
re. Fther for not compearance at the Dyer, or tor nor finding 
ve! FCaution, he loſes his Lite-rent Eſcheat imme4iatly upon the 
1 0 Wenounciation, 
nite XXI, Murder is one of thefour Plea's of the Crown, 2Ml- 
wa Fol, 2, c, 11, and therefore the cognition thereof belongs to 
tle Fhe Juſtices; and Commiſſions cannot be granted for tryal 
po Rhereof , A# 74, Fa. 6, Par, 11, albeit it be now moſt 
aw- Srdinar, to grant ſuch Commiſhons: and yet this Act be- 
ea Ang alleadged againſt one of thoſe Commiſſioners , betore the 
iz Council, they did recall the ſame : bur if che Murderer be 
by Faken red hand, he may be judged by a Barron ( having pow- 
Fr of Pitand Gallows ) by a Shetiff, or any .other Judge 
ve S@cdinarz betwixt which, there is likewiſe this difference, that 
to Murder is Bailable, Fa, 3, Par, 6, c, 42, Burt Slaughrer 
the Faken red hand , is not Bailable, but the commicter thereof 
yl Whould be judged within that Sun, Fa, 1, Par, 6, c, 89, 
« 5, And if the Barron or Sheriff proceed not within thar 
in- Mime, the Cognition belongs only -to the Juſtices , for they 
510 Are Judges to Murder upon citation, 


76 7 XXII, By ſeveral old Ads, I find that the Sheriff, when 
he: @ Murder is committed , may raiſethe Kings Horn ( id eff, 
re Fhe hue and cry, hoeſinm , as the Latine tranſlation calls it ) 
£7 Þpon the Murder , and follow him out of his Sheriffdom, and 
the end Letters to the next:, and he taa third , and fo till he 
ie be . 
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be taken , and that when he is taken , Juſtice ſhould |, 
done upon him, within fourty dayes , and that he ſhould } 
ſent from Sheriff to Sheriff, to the place where the Criny 
was committed , which is now abſolet; tor it he benot tz. 
ken red hand , the Sheriff cannot proceed againſt him a'he,, 
itit would appear that he may , if he be taken withi® 
fourty dayes, Fa, 1, Par, 6, c, 89, which I find no wie; 
abrogated, nor any thing to the contrair, except onh 
' Hops aſſertion, in his lefler Practiques, and that may be 
terpret alſo of Cognitions , atter tae tourty dayes ate eXP; 
red, | 
By the 50, A& ofthe 6, Par. Fa, 1, It is Statured, thy ; 
Sheriffs in the tormer caſe, may proclaim the Murdee: 
gitive, and forbid all the Lieges to receipt him, under t : 
pain of loſing Life and Goodsz but this power is alſo abl, 
let, And the 1eceipting Murdeters ſeems not any acc: 
on, Except other preſumprions be adduced, as if the My 
der was committed upon the receipters account: in which | 
receipting, may be arbitrarlily puniſht , but of this, Thi : 
no tormal Deciſion , only the Regiſters mention, that 7h 
mas Brice, being accuſed for receipting his own Son, wi 
had Murdered Fairhop : it was alledged , that cherecein 
ing his own Son could be no Ciime, nam proximitas ſan * 
nis tallit preſumptionem criminis hoe caſu Clar. queſt, 1. 
aum, 54, & 1, 2. ff. de ' recept, And receipt could on 
be interp:et to be a Crtme, Inour Law, alter the cor 
mitters are enounced , and Letrers of intercommun:ng 
rained againſt them: which Detence was thought fo ret: 
vant, that the Juſtices demur'd upon it , but this received! 
Deciſion, o 
XXII, Whena man is killed by fore-thought Fe!lon 
che King can by our Law grant no Remiſfion tor the Mr. 
der, fa, 4- Par, 6. cap, 63, and Fa, 6, cap, 13. cap, 16: 
Bur yet Remiſſions are daily granted , for {uch Muidue? 


f 
wb 
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ld + Wd are admitted in the Juſtice Court , notwithſtanding of 
ld lb» his objeRion, as in the Earl of Caithnes caſe, in anno 1668, - 
rims And it is alledged , that theſe As are by the Stile, bur 


. gmporaty Acts, Bur all ſuch Remiſtons are null ,- except 
e oftender offer to Afſith the Party: which Afithment 


ich” modified by the Council, and the Party cannot propon 
view pon his Remiſhon, ill he find preſent Caution, ro ſatiſ- 
onl what ſhall be modified , within fourty dayes , or elle he 


uſt, during theſe fourty dayes, goto Priſon, and it payment 
not made within tourty dayes , his Remiſfion is null, Fa. 2, 


CNP; | 
&&. 14. cap. 75, 

\ the Þ Aſſasſinii crimen, or to kill a man by Aſſaſſination, is to 
e:4 Wu:der a man for Money 5 and this Species was introduced, 
-r (> ſt, by che Canon Law, cap, 1 de homicid, cap, 6, and 
abi, Jad its name from the Aſſaſſins, who were a Tribe of the 
cc Phoeniciansz and who fain'd themſelves to be Chriſtians, be- 
My bg truly Mahumetans, that they might kill Chriſtians ; 
\ ca; Wd therefore , and becauſe the foreſaid Canon ſpeaks only 
If & Chriſtians , ir is ſtil concluded, that only, ſuch as kill 
+71 Ghriſtians, are to be repute Afſaſſinzrs; and the killer of 
mk Jew was found no Aiſlaſhinate » Cavall, h, t, num, 475, 
cen Yod yer Matheus thinks , that all killing for Money , is 
io Wiaſfination ;\ for this Crime being founded upon Nature, 
11: kill a Jew is as far againſt Nature , as to kill a Chri- 
| on! Win, And it is a greater ſcandal upon onr Religion, 
coo W kill a Jew , becauſe it reproaches us amongſt Infi- 
"26% W's. 

\ tc; The Specialities introduced in this Crime, are, that the 
ved; Wdeavour to kill ir Money, is a Crime , though death 


Þllow not - and that Aſſaſſination may be proved , by 
Frelumptions z and thar they cannot enjoy the benefite of 
Sanftuary , or Gth, Cabal, num, 501, 515, 526. 
nd though the foreſaid Canon run only againſt ſuch, as 
uns 
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undertake to kill for Money, yet the Conducers, or a, 16 
as intreat them to Kill, are alſo Afſaſſinats , Gomes, 3,y - 
fol, 3, num, 10. Math, pag, 521, But theſe ate not ing; + 
ſervance with us , except as to the Priviledge of a Sand ; 
ary + from which , all ſuch as committed Mutder ung, 
Truſt, or per inſidias ( which that A& calls 4Afaſinin 

only ) are expreſly excluded, A# 35, part, 5, F. 3. 


— 4 — -- PP TEES _— v— — a 


(139) 
I” TT LE FIN 
une, 4 Of D uels. 


 — - ———_ — dM 


' _ TS 
a The ſeveral kinds of Duels, allowed of old by other Nati« 
: ons, 
i That Duels were allowed of old in Scotland, 
;. How the giving and receiving challenges is puniſhable, 
” thouth no Combat follow, 
4, The way of Libelling uſed in this caſe. 
5, Frhether Ducts for reparation of honour, be lawful, where no 
3 other reparation can be had. 
6 What muſt be proved in this Crime, 
. 9 Whether he be not puniſhable who kills in a rancounter only, 
| q or he who tells the provecker that he ts going to ſuch 4 
F place, 6 
The puniſhment of Duels, and who are accompted art 
and part, 


Uels are but illuſtrious and honourableMurders, Andthere 
tore I have ſubjoyned thisTitle to theTitle of Homicidee 
Sis that imperious Crime , which triumphs over both 
lick revenge, and privat vertue, and tramples proudly 
both the Law of the Nation, and thelife of our enemy, 
Ourzge thinks Law here to be but pedantrie, and honour per- 
aces men, that obedience here is cowardlinels, 

We findno ſuch Crime as this among the Romans, be- 

Ate that wiſe Nation employed their lives againſt their ene- 

8s, and not againk their tellow- Citizens : And the true _ 

S i © 


Lit, 
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of courage among them-, was fighting againſt the enemies ; 

Rome, - | 
Duels are either Judicial or Extrajudicial : Judicial Dug */ 

were theſe which were allowed by Law, for trying the inny -: 


_— 
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cency of ſuch as wanted other legal probations, 

The Longabards firſt did allow this way of Duelling, þ 
pulick authority, who did regulat it by twenty ſeveral dete. 
mitations : And thereafter it was renewed by Phzlip, thet: 
King of France, Anno. 1360, but was bounded with thei 
four conoitions, T, That it ſhould only be allowed in Crin 
nal and capital caſes, 2, That it ſhould only be allowed! 
Crimes treacherouſly committed, ) where the Truth could 
be otherwayes found our, 3, Where there did Iye ſtir 7 
prelumptions againſt the perſons provocked, 4, Where. >: 
was cettain there was ſuch a Crime committed againſt they: 
vocker, 

IT. Withus in Scotland, Duels were allowed not only: 
clearing of innocence, as to Crimes, bur likewiſe in civil ci 
as when anHeir denyed that his predeceſſor granted aConjui 
fie, R,M, 116, 2,cap, 16, v, 47, And when any thing was de 
ed to be lawfully bought by the owner, Z16, 3, cap. 13%, 
But thereafter I find that by the 16, cap, Stat, Rob, 3, | 
cuels are diſcharged, except in the four former cafes altowec: 
Phillip the fair, Thefſolemanity of Cartels uſed in ſuch ca 
w2s the caſting of Gloves to one another,as is clear by Skeen,. 
cap, 24, V.9, R, M, Duelliones in hoc reens hinc indeh © 
thecas efernnt, which cuſtome had its otigine from the Lox 
2rd Liw above cited, as is clear by Zong, de duel: and Du } 
aud, tit, cod, The p'ace appointed by our Law fort 
Duels, was the Bridge of Sizzling, cap, 28, Stat. David,” # 
And if the appea'er in o:dinar Cr.im2s was foil'd and work 1 
his pledges payed the King nine Cowes and a Colpindich,! 
{atisfed for the calumny, Stat, Alex, cap, 11, But in Ti 
{on the appezaler worſted became in the Kings will, 'anc® 
party appeales, being worſted, was diſherifhed, 8, I, Li 


þ Of Duels: 141 
'c, 7, Buttheſe Dnelsare Diſcharged by the Canon Law, 
cap, monomachia, 2. queſt« 4, & cap. ultim Ext, de pure, vulg, 
i = though with us ſuch judicial Combats, by authority, are nos 
| abſolutly diſcharged, for, by the 12. cap, 16, Parl, F. 6, 
' Wherein ſingularCombats are diſcharged,there is an exception 
* made of ſuch as are tought with His Hignels licence, 
{ TIT, Duels undertaken without publick authority, are 
$ thought by many Lawyers, to be lawful, when undertaken by a 
perſon who is injured in hishonour,if the party injured cannor be 
Jotherwayes repaird z-either becauſe there is not a judge in the 
Fplace, or elſe the injurer will not appear before him, or though 
Fhe compear, the Judges refuſes to do Juſtice , 1b? exim deficit 
jus ibi ſuplet enſis & propria ultio, Bart, in L, hoſtes num, 9, ff, 
Fdecap, & poſtlin. revers, And many are of opinion that 
"theſe privat Combats are lawful, for defence of our honour, and 
%as wemay detend our lite by taking that of our neighbours, ſo 
RKwe may defend our honour by the hazard of his lite. 

But that Duels are in themſelves unlaw!tnl by all Law, ap- 
ears very clearly from thelereaſons, 

1, Thatthe Law has juſtly choughe fir that the Magiſtrar 
only ſhou!d do juſtice to all, and that no private man ſhould re- 
enge himſelf, for in fo far he commits treaſon, in aſſuming the: 
ower of the Civil Magiſtrate, 2, The power of taking and 
fing Arms, belongs only to the Common-wealth, and con- 
equent]y no p'ivateman ſhould run to Armes, upon 2n ima- 
ination that he is wronged in his honour, 3, There is no 
roportion betwixt the 1njury and reparation, in ſuch caſes a 
erbal injury being too ſeverely puniſhed, when puniſhed hy 
eath, there being no proportion betwixt what may be helped, 
nd what may not, 4, Revenge belonging to God, it is an 
urping of his power, It is the deſtroying that body which 
s the Temple of God, the defaceing of his image ( whereas 
odefaceevenia Princes, Image, defignedly is Treaſon ): and ir 
$4 ſpilling of that: blood tor which Chriſt ſhed his, 5, Tris 
a-crime. 
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a ctime againſt a mans ſelf,and is in effec ſelf-murder:Nor need | 
thoſewho reſolve to kill themſelves, take a baſe way, fine: q 
this honourable way is eaſy and patent, for he may ſoon make |, 
quarrels,and fo kill conſtantly till he be killed, f 

It is a Crime againſt the common wealth, becauſe it deſtroy; 4 


irs ſubjects , -and makes the hateful fin-of Murder a deftreable 
effet of Glory, Ir is likewiſe a great offence againſt on 4 
friends, fince it drawes them, though innocent, into the ſan: 
ſnare,as ſeconds, aſſiſters, and revengers-and it is diſhonourable, 
becauſe it wrongs a mans wite , by making her miſerable , anc 
notwithſtanding of his many obligations to.her, 6, Itisa-: 
unjuſt deciſion of controverſies, ſince ſtrength, skill, or acc. | 
dent, prevail oftentimes againſt honour and innocence, fo thi 
this tryal ſhould neither beallowed, by juſtice, nor honour: 77g; 
and therefore Auguſta being provoked by CA nthony, did no 
bly anſwer, that it Anthony was weary of his life, he migk \g 
take any other way to diſpatch himſelf, And Sertorius being p'v $$, 
vocked by cMetrellus, anſwered, it was below a General to iy. 
like a common Souldier * And theretore it may beanſweredty 
the contra:y arguments, thatit is to be preſumed the Mag: : 
ſtrate will do juſtice in repairing the tame of him who is wrong 
ed, norcan a Duel reſtore the famethar is loſt; for a Dut. * 
ſhews only a man to be reſolute, or deſperat, without being i 
nocent, or generous - and it is more preſumable, that the pro 
vocke- was juſtly defamed., and finding himſelf unable to fu 
vive the ſhame, reſolves to diſpatch himſelt by this plauſib! 
way of ſelf-murder, nor cana man take a - more eaſy wayc 

publiſhing that wherein he was defamed, then by killing tit 

detamer, whereby he will both bring hipnſelf and the occafiont 

thataccidenc into the mouths of eheworld, Though thatat 
diſcirarge only ſingular Combats : TAnd that the word ſinze/ 
lar Combat is properly only applicable to the fighting of tn 
ſingle perſons , which isonly properly called ſengulare certs 
men yet this ſingulare certamen , or ſingular Combat is p!0 


per} 


Of Duels. 241 

*perly enough extended where moe fight ona fide, Cagng!, 

"inl, Favorabiliores 86, ff, de reg, jur. 

kt £ Y, Since fighting of fingular combats is only declared puni. 
ſhable, therefore the giving or receiving challenges is not puni- 


on _ by death,though even that belikewiſe puniſhable by the 
ble TCouncil 4rbitrarie , asending to diſturb the peace, bar ſince 


ot” Fhe very fighting is declared puniſhable by death , it follows 


al Meceſſarily, that ſuch as fi-heCombars,are puniſhable by death, 
ble, Hough neither party be-killed : And if only killing had been 
a8  Juniſhable by death, this a@ had Heen unneceflary, fince that 
gh ' Fas puniſhable as Mu: der before this act, 


*® VI, If any perſon be k:lled, the libel is founded both upon 
tht Yhe Ats :g1inſt murder, and this a& againſt Ducls, Bur the 
oU': . Fifference betwixt the way ot lihelling 1s this z that if the lt 
[19 bel be only tonnded upon the aRs againſt Murder, then felf. 
gh Yetenceis receiveable by way of excu'parion to eleid this libel, 

P!9 Iecaule (elf-detence there, is not contrair to any quality of the 


04) ſþel, which muſt be expreſly proved, for the quality of fore- 
edi! thought tellony muſt neceſſarily be libellei in Murder, Yet ic 
lag: "Weds not be proved,and fo the probation of the defence and ly- 
0; "M1,arenor contrary, Whereas in Duels an expreſs provocation 
Dut: Bſt belybel'd and proved, and(o the probation of the 1:bel and 
g  "Wfence would be contrary, as was found in the caſe of Macke, 
 P!'% WFure, 1670, where it was likewiſe found that a challenge 
0 {u: Wen and accepted, did infer a Ducl and it was not ſufficient, 

(id! tlic the party provocked, coming thereatter tothe field, was 
1ayc Wupon, and put in hazard of his lite by the provocker, tor 
S ii: Wugh primus inſultus, be ſufficient to defend againſt fore- 

100% Wught tellony in other caſes, yet where there preceeded a 
at ai .PWvocation, it is not ſufficient, becauſe he who was provocked 

/inz* dFgoing to the place, verſabatur in illicito, and (o ſhould nor 


e the benefite of ſelf-deſence, And it this were allowed, 
patty provocked might eahly elude this ſtatute, becauſe 
isht acceptthe challenge: And yet when-he iz upon = 
place 
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a ctime againſt a mans ſelf,and is in effe& ſelf-murder:Not need 
thoſewho reſolve to kill themſelves, take a baſe way, finc + 
this honourable way is eaſy and patent, for he may ſoon make |, 
quarrels,and ſo kill conſtantly till he be killed, 

It is a Crime againſt the common wealth, becauſe it deſtroy 
irs ſubjects , and makes the hateful fin-of Murder a deſtreable 
effe@ of Glory, Ir is likewiſe a great offence againſt ou. 
friends, fince it drawes them, though innocent, into the ſane +: 
ſnare,as ſeconds, afliſters, and revengers-and it is diſhonourable, 
becauſe it wrongs a mans wite , by making her miſerable , and 
notwithſtanding of his many obligations to.-her, 6, Itis a: 
unjuſt deciſion of controverſies, ſince ſtrength, skill, or acc; 
dent, prevail oftentimes againſt honour and innocence, fo tha 
this tryal ſhould neither beallowed, by juſtice, nor honour: _ 1g; 
and therefore CAnguſtes being provoked by Anthony, did no * ya 
bly anſwer, that it Anthony was weary of his life, he migh 
take any other way to diſpatch himſelf, And Sertorius being piv 
vocked by cMerellus, anſwered, it was below a General to dy. 
like a common Souldier * And theretore it may beanſweredty 
the contra:y arguments, thatit is to be preſumed the Mag: 
ſtrate will do juſtice in repairing the tame of him who is wrong 
ed, norcan a Duel reſtore the fame-that is loſt; for a Dut 
ſhews only a man to be reſolute, or deſperat, without being it 
nocent, or generous : and it is more preſumable, that the pro 
vocke- was juſtly defamed., and finding himſelf unable to fu: 
vive the ſhame, reſolves todiſpatch himſelt by this plauſib! ' 
way of ſelf-murder, nor cana man take a - more eaſy way 
publiſhing that wherein he was defamed, then by killing tit 
defamer, whereby he will both bring hipnſelf and the occaſions 
thataccident into the mouths of rheworld, Though that at. 
diſcirarge only ſingular Combats: tAnd that the word ſing» 
lar Combat is properly only applicable to the fighting of env 
ſingle perſons, which isonly properly called ſingulare cert? 
men yet this ſingulare certamen , or ſingular Combat is p!0& 
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; perly enough extended where moe fight ona fide, Cagnol, 

"inl, Favorabiliores 86, ff, de reg, jur, 

+ V. Since fighting of ſingular combats is only declared puni. 
ſhable, therefore the giving or receiving challenges is not puni- 
ſhable by death,though even thac belikewiſe puniſhable by the 

*Council Arbitrarie , asending to diſturb the peace, bur fince 

he very fighting is declared puniſhable by death , it follows 


Seceffaril y,that ſuch as fi-heCombats,are puniſhable by death, 


Hough neither party be-killed : And if only killing had been 
uniſhable by death, this a& had Heen unneceflary, fince that 
Fas puniſhable as Murder before this a&, 
* VI, If any perſon be killed, the libel is founded both npon 
e Alts :g1inſt murder, and this at againſt Ducls, Bur the 
ifference betwixt the way ot lihelling 1s this z that it che lis 
bel be only fonnded upon the aRs againſt Murder, then felf. 
detence is receiveable by way of excu!parion to eleid this libel, 
caule (elf-detence there, is not contrair to any quality of the 
del, which muſt be exprefly proved, for the quality of fore- 
ought fellony muſt neceſſarily be libelle4 in Murder, Yet ic 
eds not be proved,and fo the probation of the defence and ly- 
,arenot contrary, Whereas in Due!s an expreſs provocation 
ſt belybel'd and proved, andſo the probation of the 1:bel and 
Wence would be contrary, as was found in the caſe of Mackse, 
Tune, 1670, where it was likewiſe found that a challenge 
ren and accepted, did infer a Ducl and it was not ſufficient, 
Ic the party provocked, coming thereafter tothe field, was 
upon, and put in hazard of his lite by the provocker; for 
dugh primus inſultus, be ſufficient to defend againſt fore- 
ughe fellony in other caſes, yet where there preceeded a 
WDvocation,it is not ſufficient, becauſe he who was provocked 
going to the place, werſabatur in illicito, and {o ſhould not 
re the benefite of (elf-deſence, And it this were allowed, 
patty provocked might cafily elude this ſtatute, becauſe 
Might acceptthe challenge: And yet when he iz upon _ 
place 


» 


place, refuſe to fight, untill he were ſet upon by the other, an; 
put even in hazard of his life by him, which method being fl 
lowed by one Robertſon, a Souldier in Linlithgow's Regemen 
he was notwitſtanding tound guilty ot Murder, in 1zly 1673, - 
V II, From this it appears likewiſe that ſuch as in anſwers 
challenges, do declare, that they will be in ſuch a place ar ſuc 
a time, and if the provocker attaque, they will detend then 
ſelves, they fall within the compaſſe of this act, ſince by dec! 
ning a formal anſwer, they deſigne to cheat the Law, for by 1 
ſigning placeand time, they in effe&t accept of the challeny 
& this can neither be called a meer rancounter, nor ſelf detenc 
as is moſt juſtly debated by Yoet. de duel, cap. 33. queſt, 1, 
it any man getting a challenge, ſhall anſwer, that he willy 
tranſgreſs the Law, but if the challenger ſhall attaque him, | 
will defend himſelf, if this perſon thereafter in defence k' 
hewill not be puniſhable by this aR, for ſelf defence doesn 
leave off to be a legal defence, becauſe the perſon attaq 
promiſes he will detend himlelt, | 
V II, Both the provocker and provocked, killing , ar! 3 
this a& not only puniſhable with Geeth, but by confilcatio 
their moveables;and the provocker is declared lyable to ſuch: 
bitrary puniſhmentsas his Majeſty ſhall think fir, becauſe! 
guilt is greateſt, for the party provocked hath ſtill his guilt 
{ened with a ſhadow of ſelt-detence, | 
Not only are Seconds art and part, but even thoſe whoc: 
ried the challenge, though they were no Seconds: and ye 
may be alledged,that theſe cannot be puniſhed with deatl:, e 
cept they were preſent, ſince the carrying a challenge is but? 
incompleat a& , &# nudus conatus, But yet it may beank. 
red, that if death follow upon a Combat, wherein they car 
the chal;enge, they are puniſhable as murdere:s, ſince the 1 
was compleated by their complices, In Fane, 1676, D:* 
Hamiltoun was found guilty, though it was alledged that aly 
he had come to ſeek the length of his gear who was tot: 
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: with his Son, yet that was done but upon deſigne to terrifie the 
* other to fight,as appears, not only by the ſtrangeneſs of the ex- 
Ml, 2 preſſion, but becaule he did tear the challenge, how (ſoon ever 
3. Þ hegor icin his hands: and albeic it was proved that he Cid trip 
lt 2 upthe mans heels who was fighting with his ſon , yet thar 


nt 
ol. 


ut A was 'one meetly toend the Combar, he having taken his own / 
« Son :n his armes immedciatly thereatrer, 

bo In this caſe it was Lkewiſe alledged , that thoſe who were 
J% WHdduced witneſſes could not be received, becauſe they had come 
"Put of the houſe with the other party co the field; and being ( 
SC Fey many in number, they might have ſtope the Combat, if 
«i Fhey had pleaſed : notwithſtanding of which objeRtion, they 
It Fete received, But I conceive, that ſinceall mea are oblieged, 
ab farras in them lyes, to keep the peace, and hinder crimes, it 
ek. 
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Self-Murder. 


Deſpair, nor Stoiciſm , cannot defend againſt Self- Mus © 
acer. | 

Farisſity does defend. 

An endeavonr to commit Self- Murder , is puniſhable, _ 

Self- Murder may be committed by omiſſion, as well as com | 


miſſion, 


What Declarator is to be purſued by the Donators , ( 
the Selfe Murderers Eſcheat , and how it is to be jv. 
ved. 


A 


T. O D Almighty has placed eyery man at his Poſt het. * 

and he who violently tears himſelf from it , deſervs 
much worſe , and is more guilty then a Souldier, who & : 
{erts his ſtation - and fince Princes puniſh as Criminal, 
ſuch as kill their Subjets , much more may the Almigh- 
ty puniſh him who kills himſelf , for he who kills himſel;? 
kills Gods Subjet, and therefore, Nemo eft dominss ſu 
rum membrorum, The Law likewiſe conſiders him wit; 
would kill himſelf, as one who would ſpare none elſe , a 
condemns an humour which is ſo dangerous, 
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 LUipon theſe reaſons , bur eſpecially, becauſe God 
@bati forbid man to kill , without making a diſtintion of 
killing our iclves, or others ; all Chriſtian Nations pu- 
iſh tcyerely Selt-murder , as Murder , for they confiſcat 
*Ftheir Moveables > and deny them Chriſtian Burials : to 
*which (ome Nations, for a turther mark of Ignominy , add 
he hanging chem upon Gibbers: but this laſt, our Nation uſcs 
Hor, 
This Crime was called evrox»9:z by the Greeks, and it was 
Fondemned by Plato, 1, 9. de leg, and was at fi:ft puniſhed by 
he Heathens, —— Yrreil. lib. 6, eAncid, ſpeaking of Hell, 
oxima deinde tenent meſti loca, qui fibi lathum inſontes pepe- 
re mann lumerq; pero ſi projecere animas : the Enelifh cal 
him, felo de ſe, 
* The Stoicks who had made theit Reaſon their God , and 
made their convenience their Reaſon; allowed the killing of 
nes (elf , either to ſhun chereby Torture, or Shame , and 
oughr death a door, which every man might open at his 
Dlealure - for , fincedeath may ſurpriſe a man when he is 
ot ready , they reſo: ved to be ſome way equal withit , in 
rcing it to be ready , whenſoever they pleaſed, And from 
eir practice ( tor moſt of the Romans, eſpecially the Gown- 
en, were of that Set) flow'd theſe RomanLaws, /, 3, 
. ſic autem ff, de bon, tor, l, ſiquis I, ult, f, de pen, 


4 


ers Wy which chey ciſtinguiſhe berwixe ſuch as killed them- 
> & Wlyes, toevitea juſt puniſhment ot the Crimes for which 
ina; Whey were accuſed ; and ſuch as killed themſelves, radio wvi- 
nigh Me, vel doloris impatientia : tor the firſt, they puniſht as Mur- 
nle!Mer , bur the laſt , they favoured with a leiler puniſh- 


ent, Nay, and in the Primit ve Chu:ch , many tor ma- 
ing themſelves away, to evite thereby Idolatry , or Pclluci- 
n, have been accounted as Martyres - thus the Wife and 
;hildren of  Adau#ns, having killed themielves , when-- 

25 Lucy 
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they were to be defloured; fit was doubted , if they ought not 
to have been numbered amongſt che Martyres z &'7u7s ay ags 
D110T21 £17 A0.97vG 45, Ceadren, pag, 220, and the like ſtory ls 
reported by Enſeb, 1ih, 8, cap, 17, of a Noble Lady, 
who was bought to Maxextivs, Bur our Law is jealous, that 
ſuch pretexts might be brought , to colour all bale deft3ns; 
and allowing none to be their own Judges, has made no ſuch 
diſtinftion, as was found in the caſe of Thomas Dobore , Cite] 
by Craig, diazes, de regal, and to allow this, were to feel 
deſpair, and to makepatience, and long-luffering, to be no 
Vettues, 

II, Yet furiofity and madneſs, ought to defend againſt all 
Puniſhment-in this caſe, ſince a furious Perſon has no will.in 
the conſtruRtion of Law z and the will is that which makes the 
Crime : not ſhould they be more puniſhed thea Intantsare, to 
whom the Law compares them, Fury alſo dejends againſt 
Treaſon, Blaſphemy, and Hetefie, which are mo!e atrocious 
Critnes, then Selt-mu:der , & fait infelicitas furioſum d.- 
fendere dicitur, l, infans ad |, Corn. de fic + and theres 
fore I cangot well underſtand , wherefore in Dobbzes caſe ( as 
Eraigrelates it) the Lords repelled the Defence ot Furiofity, 
and tound that even fu: ious Perſons ought'to loſe their Move- 
ables, it they killed themſe'ves 3 but I think, the futy 
there has not been ſtrongly qualified, and that ir has been but 
a Species of Melancholy : tor the reaſon given for that Deci 
ſion is, becauſe the Lords thought no man would k:i] hime 
ſelt, it he were not diſtraked + and fo it diſtraRtion could 
defend fuch as killed themſelves, againſt confiication of thei: 
Moveables, it would detend all who kill'd themſe'ves, and 
ſo the Law ſhould have no effet , but this muſt be inter- 
preted , ot ſome degrees of madneſs, for ſure n3 man kills 
himſelt, except he who is ſomewhat mad, Nor Coes Hy. 
pocondrick firs , or the firſt degrees of m2Cenels, detend 4. 
o2inſt chis Confilcation, but a total aberration t:om reaton, 
Ca1n0! 


himſe 
lence: 
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annot but defend ; which isalſoclear from ghe Law of Z- 
land, Bolton, Cap, 11, lib, 1, and the difference betwixt 
cle two muſt be interred from the various circumſtances, 
hich atrens ſuch diſeaſes ,and from che declarations of Phy- 
cians, who waited upon them, . | 
! Whether one who ts mad, bat has lucid interya!s, is pre= 
famed co have killedhimlelt in his madneſs, or lucid incervals, 
el Fi$not ſo clear , and depends much upon Circumſtances » but 
el Ffince none ule to kill chemſelves, except under ſome diſtem- 
io fper; ſo therefore, it is more humane to refer this killing, 
th have been in the hours of madneſs , except it can be pro- 
ll Fed that the killer oſed even in his lucid intervals, ro 
in Þywich he were dead , or to commend Selt-Murder, vid, Cabal, 
ie Fruf, 289, 
tf 11, An endeavour to kill ones ſelf is puniſhable, as Selfs 
Murder, it the killer did all that in him was, eo effeQuar irs 
$ithehang'd himſelf, but was immediatly cut down, And 
o Law of Znglarnd , it a man wound himfelf mortally, 
ough he live year and day thereafter , his Goods falls to the 
King, 8olton, lib, 1, cap. 10, . 
IV, Self- Murder may be committed by omiſſion , as 
e- ſmell as commiſhon , chus if a man would ſtarve himſelf ro 
'y death , he might be punifht by confiſcation. of his Moveables ; 
ut Pbbc the defign muſt be clearly proved , ſince as many inno-« 
i» etnt people might be alledged, to have killed themſelves, 
miſt they bave faſted , either through pain ot neceſſie 


by When a man kills himſelf , his Majeſty gifts his EC- 
bzar, and che Donator purſues a general Declarator thereu- 
on, wherein he calls the neareſt of kin , and he muſt prove 
kere, that the Perton, whoſe Eſchear he has got, kille.! 
himſelf; which muſt be proved, by clear and convincing ev{- 
ences, {uch as tie depoſitions of Witneffes, or a Paper un- 

aACls 
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der the Defunas hand , wherein he declares the reaſons of | 
diſcontent , and why he killed himſelf , which is very orlhlj;s 
nary in theſe caſes, wherein they deſign thereby to juſtj 
to the world, this horrid AM : ButIthink, preſumptig 
are not ſufficient here , fince this is a Crime except they! 
very ſfirong and violent z but if they be ſuch , it appex 
they are ſufficient ro infer Confiſcation : for thoug p 
ſumprions be not ſufficient: to prove a Crime , to u 
Capital puniſhment, yet they are oftimes- ſuſtained , oþ 
infer Confiſcation of Moveables , or other civil 
fets, And if preſumptions were not ſufficient in t& o 
caſe , Self-Murder could never be proved , tor the conf 
mitters chooſe retired places , and quiet times, for exe 
ting their wicked deſigne : anc who could ſay , but t 
't a man were known , to have exp:eſt much diſpair, «| 
thereupon to have entered intoa Room , and were fo 
with the Door cloſed , and hanging in his own G: 
ter - bur that theſe preſumptions would iaſer Confiſca 
of his Moveables, 

By our practice, thir Declarators have been uſt 
ed before the Lords,. upon probation of the Selt=Mut 
led before themſelves, withour any previous tryal betore 
Juſtices - and {ome think ſuch a previous tryal not necel! 
tor all tryals betore them , are by Aſſizers, and dead men 
not betryedby an Aſſize: but it might bealledged upon 
other hand, that ſuch a previous tryal before the Juſtice, 

more ſuitable to the analogy of all other Crimes , wh! 
all t:iyed betore-the Juſtices 3 and though it may be 1: 
ed, that the Lords juriſdiction is here founded , ratione: 
deatiz, and that many Crimesare tryed before them, a! 
ling incicently in other ctvil caſes, yet even intalſhood, thu 
the Lords ot Seſſion are Judges competent to the deed ith 
Yet no mans Eſcheat falls upon their Decreet , though !: 
{ound a tallaty by-them,till he be alſo tryed by the Juſticcs, 
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| t$&e Eſcheat falls, as an ee of their ſentence only, Nor has 
oifiis exception been yet repelled, as to Self-Mutrder , fo that 
GS ef ad buc integra, eſpecially if the perſons whoſe Eſchear 
tincraved, to be declared, be yet alivez ſo that he may be try- 
£58 before an Afſize , for having endeavoured to kill himſelt : 
peri ſome endeayouts to kill ones (elf, are poniſhable by death, 

ough prevented, as has been (aid formerly, And in that 


uſe, I conceive that a previons tryal before the Juſtices, is 
| j eflar, L 


(152) 
TITLE 


XIV. 


- Paricide, 


T To what degree reaches Paricide by the Civil Law, b 
2 Towhat dcerees by our Laip* Ei 
3 Whether does the CAM 220,za, 6, Par, 14, extend 4 
ſcendents ? F. 2 

4 Trhether apes that Statute extend to Baſtards, ar 
5 Thepuniſhment of Paricide by that Statute, 01 
6 Thezo, Act Par, 1, Ch,2,. concerning beating of Pare 
explained, # by 

7 How the murdering of Chilares is puniſhed, ty 
8 Who are repute acccfiory in this Crime , and how of "« 
niſhed, $ 

ha 

th 

F, TYAricideisa Crime, which is committed by killing off tb 


' Parents:, againſt which, Solo refuſed to make afſW'5. 

Law , left he ſhould by torbidding it, teach the people it ffi! 
poſſible, By the Civil Law , Paricide was committed! {pc 
killing Aſcendents., or Deſcendents, in any degree - or caſh/at 
laterais to the fourth degree. The killing likewiſe of With 
Husband , or Patron , was Paricide by that Law, !/, i" 
ﬀ. +. t. la 
IL With us, Paricide is by the Srature 220, Fa, 6p"! 
14, pun ſhed only in him who Kills his Father , Mothe - 
Good ©: 


Paricide, 152 


} Good-fir, or Good-dame and theſe are by that A@, or- 
2 dained to be diſheriſked , and their poſterity, in linea redta, 
.are incapable of ſucceeding to the perſon killed : but the 
7 ſucceſſion is devolyed upon the next Collateral , or near- 
* eſt of Blood ; the perſon guilty being cpnvict by an Aſ- 
lize, 
From which AQ, it is obſeevable , that the Statute is nor 
excluſive of other puniſhments : bur ſuppoſes that Paricide 
— | is capitally puniſhable , according to the Common Law; for 
it were abſurd to think , the puniſhment here related , ſhould 
be the only puniſhment, by which Paricide could be reach- 
ed, And Women for —_— their Children, are fre- 
d 1 quently either hanged , or headed , as other Murderers, 
'2, This Act reaches onlywſuch , as are convidt by an Aſſizes 
and therefore Fanuary 1664, it was fotind , that Sir James. 
0liphant being declared Fugirive, for killing his Mother, but 
ri. not convict by an Afſize , his Eſtate could not be gifted 
® by theKing - and inefte@, chough he had been found guil- 
* ty by an Aſſize, he could not have been forefaulted , for the 
I neareſt Collateral would ſeclude the Fisk, It was likewiſe 
© found in that caſe , that the Son could not be forefaulted, as 
” having murdered his Mother , under Truſt, for they found 
that, not to be the Murder, which is declared Treaſon by 
I thex1, Par. cap, 51, Fa, 6, For the truſt there mentioned 
is, when ſuch as came finder the truſt ot others, were per- 
ſons who would not have come within their reach , withour 
«61 ſpecial aſſurance of indemnity , and protection , and it isre- 
or co lated as areceived tradition amongſt us, that this AQ were firſt 
wil made upon HM act-donald, his killing the Laird of Mack-clane, 
/ © who came to lodge with him , upen ſuchaſſurance, notwithe 
ſtanding of the feids which were amongſt them, It were like- 
5 1, viſe improper to ſay , that the Mother was under the power 
oth:$ and aſſurance of the Son; and it the power, and aſſurance be. 
Goo twixt Parents and Children I could tall uncer that At, Par, 
| Il, 


| 


ow } 
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Tt. Fa, 6, this AR had been unneceſſar , and there could 


have been no place for the pain therein contained , for the 
Eſtate of the Traitor belongs to the Fisk, and not to the near- 
eft Collateral, = 

HI, It may be doubted,if this At ſhould be extended to Pa- 
rents killing their Children z and albeit the Statutedoes nor, 
in terminis,, expreſſe Deſcendants : yet it is probable they 
m2y fall under its Sanction: Even as the foreſaid Text, in 
the Civil Law is extended to equal degrees, with theſe ex- 
preſt , ob paritatem rationis, Andby that Law, the killing 
of Aſcendents, or Deſcendents, is Paricide , 5 armor, artorra, 
1*e7197., And the Rubrick of this AR, runns generally a- 
Sainſt Paricide + nor can it be denyed, but Paricide is com- 
mitted by Mothers againſt their Children, and Women day. 
ly areconvict thereof, 

Whether the foreſ2id Statute againſt Paricide can be exten- 
ded , to degrees of Afﬀnity,as well as degrees of Conſanguini- 
ty ; ſo that to kill a father-in-law, may be puniſhed asParicide, 
as well as the killing a father may be doubted : but I conceive 
Irextends not to degrees of Afnity z becauſe Tx, Laws 
a2ainſt Crimes thould not be extended, 2, The ſtatute dif. 
ch"rging, Fathers, Brothers , or Sons, to judge in the cauſes 
of theſe relations, is not extended to brothers-in-law&c,though 
that extenſion would be more favourable, 3, Some of thele 
relations in this ſtatute,cannot in propriety of ſpeech, be exten- 
ced to degrees of Aﬀinity, for we ſay not good-fir , or good- 
dame in Law, and albeit, S, 6, j»ft. de publ, judic, uſes the 
word adfinitatss in this crime, yet Theoph, in his Greek uſt, 
eodS, expreſles the ſame, by the words 715 avrns davtotes which 
ſignifies affeFion ts & non adfinitatis, and with Theophil agrees 
36, eclog, tit, 4o, 7*1 TeTporT&ror an this ſhews advantages by 
tie Greek Lawyers, 


IV, Whether it doth extend to Baſtards, may be _ 
ec 
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ed; forthongh it be certain, that ſince they know their Mo- 
ther, 1t may be therefore extended againſt them, it chey kill 


' her , orſhecthem, Yet (ince their Father is uncertain, nam 


ſunt vulgo queſiti, & patrem demonſtrare nequeunt, and ſince \ 
they have no advantage by their Father in law , it wete hard 
the Law ſhould puniſh them , as Paricides, Burt yer Law- 
yers conclude they may be puniſhr, for paricid, cAlesx, ad 
lib, 2, de injur, woe, and fince this is a Crime againſt the Law of 
_—_ it may be puniſht in Baſtards , who are natural Chil- 
ren, 

x V, This Crime extends not to Moveables by the AR, 
but by our Law 5 wherever the Law puniſhes by death, it 
implyesconfiication, for Moveables (Gllowerh ſill the per- 
ſon, And by the Law of France, ( from which we have bor- 
rowed this, and many other things) qui confiſque le corps con- 
flque les biens, 

It is probable that upon this At, evenabſents may be con- 
vi of this Crime ; as the Lords then thought, if the certi- 


* fication of the Letters ,, had born the Penalty hee ex- 


preſt, For albeic probation cannot beled , in abſence of the 
Party, to fix a Crime upon him, yet this {eems co be a 
civil effe&t;which ſtrikes not againſt the perſon of the commit- 
ter, 

By the Civil Lawalſo, all Murderers were debarred from 


- & ſacceeding to ſuch whom they murdered, /, cum ratio, F. ſin. 


DO A . 
f. de bonis damnat , which isyet obſerved in France, but 


though with us there be no contrary deciſion , yet with us they 
are not debarred; and ſeeing this pain is only ſtatuted in the caſe 
of Paricide, we may by a natural conſequence conclude, that 


+ it ſhoul4 not be exrended to ordinary Murders, 


VI. By the A 20, Parliament, 1, Seſ. 1, Ch, 2. Beating 
or Curfing cr Parents, is declared to have been puniſhable by 
theLaw of God, with death - And therefore ordains, chat 
whatſoever Son, or Daughter, above the age of Sixteen, and 
X 2 nut 
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not diftrated, ſhall beatoor curſe his Father or Mother, the 
fhall die without mercy, but if they be within the age of Six- 
reen, and paſt pupilaricy, they are to be puniſhe arbitrarily; 
From which it ts to be obſerved, 1, That this Crime is meer- 
ly ſtatutory, and therefore ſhould not extend beyond the de- 
orees of the ac ro grand-fathers, or grand-children, «)beit ap. 
pellatione filii & nepos comprehenditur in favorabilibus, 2, 
T hat arbitrary punithment is oppoſed to death , an' ſo never 
can beextended in other as to death, 3, That thoſe who 
are not above theage of Pupilarity, are not capable to commit 
crimes, nor ſhould be puniſhed, tor they are here accompred as 
diſtracted perſons, and it they were puniſhable for any Crimes, 
it behoved to be tor ſuch as are againſt the Law of God, 

V1LI. Ir is very eaſy, and too ortinary tor women who bear 
Baſtards,to-murder them; And therefore to obviat this, theLay 
preſumes ſo far, a woman who- has born a baſtard, and has 
conceal'd her being with child, to be guilty of Paricide, it the 
child be found dead, that it puniſhes her by ſome extraording 
ry puniſhment, ( but fot by death ) except ſhe can prove that 
the child was burn dead : Thus it was decided in Savoy, 1595 
vid. Cod, fab, de his qui parent occid, Def, 11, And withus 
Lawſon, and Ramſey, were'both Scourged , anni 1661, and 
1662, ven thongh they were aſſoylzied from the Murder: 
But I chink. that this were ſevere, if the wom;nopenly ac- 
knowledged that ſhe was with child, though none was prelent 
when ſhe brought it forth, And inall ſuch caſes womenare 
admitted to be witneſles, 

The taking potions alſo, to make one patt with child, abor- 
tum procurans, ſhould be a ſpecies of Paricide, in my opinion, 
fince (he thus endeavours ro kill her own child: and by the Ci 
vi] Law, -it was punithe with death, Z, Cicero, ff, de penis, 
An! though the Doctors diſtinguiſh here, berwixt the uſing 
ſuch means atter the child is quick, or before it, making it caps 
rall:nithe one caſe, but not in theotherz yet they pan 

that 
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chit thechild was quick, quad fetus erat 49;mitue, 2nd that 


\ in odium delinquent, and burden.the delinquent to prove the 
| contrair, Gomeſ: de delict cap, 3, num, 32, afferts that this is 


preſume. not to iaferr death, bur Eccleftaſtick puniſhment; and 
fince to prove the contrair, feems rome, .impoſſivle, Len- 
cline to Gomeſsus, his opinion - but yerthe.ufng ſuch means, 
even before the birth be quick, is arbicrarily puniſhable, agis 
even the uſing means to h nler conception, AMarſil: ad!, 
mulicrem ff, 42. [1car. And intheſecaies, both the Phyſici- 
ans who adminiſtcats the cure, and the woman who takes, are 
equally puniſhible, Mari, :b1d, 
V I TI. So horrid is paricide, that what would be but a de- 
oree of guilt in other crimes, makes a compleat crime here , 
and thus a childs «ndeavouring to poyſon his father, 
x31 wn Surf £00161 4, 0, Baſil, ht. and to kill parents by giving 
them woun1s, was punihr by death in Savoy, C.fab.h,4,though 
the wounded patent interceeded to the contrair, And the'Son 
who bought poyſon to poyſon his father, though he was not 
able to give it - Carer, &, homicidium, num. 128, fot which 
crime, {uffered wich the Son, the Phiſician who furniſhed the 
erugs, Kat 3 14Tp3; £4705 TH og arrears | 2 Baſil -h,t and the per 
ſon who lent the ſon the mony to buy them:bur regularly theſe 
ſtrangers are not capitally puniſhable tor ſuch an acceſſion, ex+» 
cept the crime take effet:and this is the preſent cuſtom ot nati- 
* ons,though by the Roman L:w,and the Baſilicks,they who were 
© conſcious, or lent the mon-+y,or were ſurety for money to be fo 
b:ſtowed, were gull ty, 8 wainoa; Savreioas autw kai oniy avrs hT34nm7 
«ue; And yet he who Commands a ſon to kill his father, is-not 
evilty of Paricide, Cepol. Confil, 36, which may ſeem ſtrange, 
ſince to give poylon to kill a tather, ſeems equal gu:le, t99.v- 
inz a Son command to k1i!l his tather, As theſe circumſt:nces 
highten PariciJe, (o there are (ume whieh reſtri& the puniſh- 
*ment, as if the father ſhou'd find char his ſon had lyen with his 
own-mother-in-law, ani had killed him upon that accompr, 
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though not in the very aſt, 6 T4719 799 vor pogouorre THY av7HNg 
pnTuv x4 Tepropioin ; T,awyers think, that he ſhould be only py, 
niſht by baniſhment, but not by death, and that generally tv 
whatever crime, or fault, a father may exheredat a ſon, thy 
the ſame fault will excuſe the father trom death it he kill hif 
ſon, 1. divas ff, de paricid & Cabal, caf. 15. Some allo thin 
that a woman killing her husband who is baniſhed , and up 
whoſe head aFyne is put, is not puniſhable by death, becauſehe 
husband is, aulus injure, and Laws allow all to Kill ſuch; 
perſon, without any diſtintion betwixt wives or others: ye 
other Lawyers haveconcluded, that ſhe ſhould be puniſhed hy 
death, ſince ſuch ſentences , looſe not the wites natural oh]: 
gations, but he is ſtill her husband , and the Lay 
owns lo far the relations, as not to puniſh her to 
omitting to kill him, or for coh2biting with him, Cu, 
conſil, 278, A father killing his ſon by accident, ought 
not to dye, and therefore, much lefſe he who kilb 
him in defence of his own life, for ſelt-defence 1s a dv 
ty, 

This crime is ſo odious that is przſcribes not, 4 717th» 
T&}T075s XKATNYOpoulT as 


# 
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EI1 LE | ER 
lhaf Inceſt, Sodomy, Beitiality. 


br, What Inceſt is, and the ſeveral kinds thereaf , 
Es. The puniſhment of Inceſt by our Law, 

] 3. Sodomy, how puniJhed, 

"Ba. Beſtiality, how puniſhed, 


FJ Neſt is defined by the Civilians, to be, feda & nefaria ma- 
'B1 ris & femine commixtio, contra reverentiam [anguini debi- 


m, 
1 Inceſt is divided into two branches, viz, that which is com- 
pitted againſt the Law of Natures and into that which is 
pmmitred againſt the Municipal Law of the Countrey, All 
ppulation betwixt aſcendants and deſcendants, ſuch as Grand- 
ther, Father, Mother, Son, Daughter, &c, is by all ac- 
nowledged to'be Tnceſt againſt the Law of Nature, Bur ic 
controyerted,whethe: the Brothers lying with the fiſter, be 
aceſt againſt the Law of Nature : And the Roman Catholicks 
leage it is not, Becauſe it was allowed at the beginning, and 
ſberefore they conclude that che Pope may diſpenſe therevyithy 
nd this is the firſt difference betwixt that Inceſt which is 
Immitted againſt the Law of Nature, and that which is com- 

Iitted againſt the Municipal Law, 

# The ſecond difference betwixt them is, that the pain of in- 
when it is committed againſt the Law of Nature, is death: 
'f dt when-againſt the Municipal Law, it is. only deportation, 
uf 6. de queſt, 
| The 
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'The third difference is, that Inceſt committed only againtÞ J 
the Municipal Law, is excuſed ( in'a woman, 7» figura matril 
monii ) but ignorance of the Law of Nature 1s not 5 But tl 
man is inexcuſable in either, Mathens hoc tit, Num, 5 + 

The fourth difference is, that ifa Matriage contraQed,be ef 
{cinded, as inceſtuous, all the committers goods are confiſcat, iÞ 
the Inceſt be committed agaigſt the Law of Nature: bur th 
Tocherand Joynter are only confiſcat, if the Inceſt be oF 
committed againſt the Municipal Law, Mathess, * 

II, Our Law does not obſerve the above-written di ſtind; 4 
on, but it is univerſally, Statut, a 14, p,1.F, 6+ Thih;, 
whoſoever pollutes his body with ſuch perſons in degree, afi&1; 
Gods word doeth contain in the 18, of Leviticus, ſhall bepu 
niſhed with death ; Albeit by theſe words of the a&t whole: 
ver abuſes his body, it would ſeem that ſuchas aRually copy 
lat, areonly puniſhable by thisa& : YetIthink »udus conat 
or endeavour, is puniſhable by death, as it isin Sodomy;i 
which, endeavour is puniſhable, by the opinion of the Doſh... 
ors, though by the Law of England, Sodomy requires h 
#ſfe rem ventream, & puerum carnaliter cognoviſſe, Cook, Þ, 5 ith 
albeit the manner of death is not expreſt in this act, yer practi. 
hath determined the ſame, to be hanging g as in the caſed ; 
Barnoch, who was hanged for committing Inceſt with hison 
Siſter, Decemb, 8, 1641, And of Fean Knox, who was hai: 
ed for committing Inceſt with her husbands brother May 1 646 
Sometimes it is likewiſe puniſhed with heading, as in thecik 
of Fames Strang, who was beheaded for commirting Ince 
with his brothers daughter, the 4,0t April, 1649, 


III, Sedomy, is when a man lyes with a man, for which bo 
are puniſhible by death, /, cam vir nubit, C, de adult, they it 
bu:nt in France and Savoy, as Gothofred obſerves, By the) 
a&t: Henry the 8, Sodomy is declared Fellony, and the punil 


ment of Fellory by the Law of England, isin all = roi 
0g 
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1nged by the neck till death, 

Al Though Carpzovins, and the other Doors, are of opinion 
atr-} That conteſſion alone is not a ſufficient probation in this C rims, 
t tek Zexcept other preſumprions concur for clearing that the Crime 
was truly committed, yet with us the conteflion it ſelf, with- 
out any other adminicles, is ſufficient ro inferr the puniſh- 
a, 'R3nent of death except the confeſſor be known, or at leaſt ſuſpe- 
t tirW2-<4to be diſtempered, 
pt Maſtrupatio eft ubi quis propriis manibus aliove inſirumento 
. | fe polluit & punitur ut ſodomia, Carp, Part, %, Queſt: 96, hec 
INF 2.294 107 eſt in u[# apud 10s, 
Tizk Jy, Beſtiality is,when a man lyes with a beaſt, which the Roways 
< 831ſo puniſhed with death,and in which ſome Lawyers affirm the 
PE Endeavour 15 as highly puniſhable, as che crime ic ſelf , 2f2dF»s 
on 18 affeiFu, Papon, lib,2 2. tit,7, art.1, Damhand,cap. 96,n,16, 
comr#Ay hich opinion they found upon the acttocity of the Crime - 
94nd it ſeems that he deſerves not to live, who could hatbour 
ny; ch horrid thoughts but eſpecially if he did all that was in 
: 2 Whis power to put his defign in pratice, and was only letted by 
ome interveening accident, of a Av yvojueyor nTor xTwoPeri, Bur yer 


)C Its 


hal 


P. 3/Socher Lawyers conclude, that even inthis crime the endeavour 
acti; puniſhable by a leſs ſevere puniſhment then death - which 
cale Weems clear by 1. 1. $. fin. ff. de extraord, crim, qui puero firu- 


13 001m abducto ab eo vil corrupto comite, perſuaſerit, aut mulic- 

has. puellamve interpellaverit , quidue impudicitie gratia fece- 

I 64 it, perfetto flagitio punitur capite, imperfetts in inſulam de- 

ie cel rrutur, "And though in hotter Countreys, where Cuſtome, 

£nd Climar, leſſens this Crime, the Crime is by their Lawyers 

thought puniſhabieleſs ſeverely , yet with us death oughe to 
Wpuniſh ir, it the delinquent was only letted by others, 

And in both thir crimes of Sodomy and Beſtiality, witneſſes 
rhoare lyable to exceptions will be received, becauſe of the 
kitrocity of thecrime, Boſ, de judiciis, 

"Þ We haveno particular ſtatute for puniſhing either So/omy, 
; or 
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Tin * orBeſtialicy, for they arecrimes extraordinar, and rarely con, 
2 111008 mitted in this Kingdom: but our Libels bear, Thar albeit hy 
the Law of the Omnipotent God, as itis declared in the 20, ; 
lj (16M of Leviticus, As well the man who lieth with mankind, as th 
AIR. if man who lieth with abeaft, be puriſhable by death, Yet &c, th 
"WIP1! {// ordinar puniſhment in both theſe, is burning, and the beaſtiÞ/ 
alſo burnt, with which the Beftiality is committed : as inth,þ 
caſe of Fames Fiddes, who being convidt of Beſtiality, wxÞ 
ordained to be burnt in the laſt of May, 1650, And Maivf 
Weir, April, 1670, Yet ſometimes it is only puxiſhed bf 
hanging, and thus John Logie was only hangel in Fu 
1642, and Fames-Wilſos was only hanged for the (any 
ctime, 15, Feb, 1649, Which laſt Sentence bore , thy 
the execution ſhould be , very early in- the morning, 
ordained the Mare with which- che Buggery was commi; 
ted, to be drowned inany Moſſe or Loach, 
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thy. TITLE. X VI. 
' Rapture, Raviſhing, 


— —— 
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The nature of a Rapt deſcribed, and its puniſhment, 

. Whether the violent lying with awoman, without the carry- 
ing her away, be a Rapt, | 

If the carrying a woman away upon any other accompt then 
luſt, be a Rapt, 

If the carying her away without lying with her, be a Rapt, 

If a womans carying away a man, be a Rapt. 

Whether aſub[equent conſent purges this Crime, 

Some inſtances of the puniſhment of this Crime, 

$8, Whether the parents conſent, not being obtained, makes 4 

4 Raft, 

4 Whether minors, and ſuch as force common whores be pu» 

4 niſbable for a Rapt, 


7 Apt or Raviſhing, is that crime, which is committed in 
I\ che violent catrying away a woman from one place, to a- 
other, for ſatisfying the Raviſhers luſt : And is in the Civil 
L:w puniſhable by death, 4 an, C, de Rapt, wirein, &c, In 
ur Law, itis one of the four points of the Crown, that is to 
2y, the cognition of it belongs only to his Majeſties Juſtices, 
nd not to any other judge R,Maj,/, r,c,1, N, 6.and is puniſh- 
#'e by death, and confiſcation of the Commitrrters moyables, 
For albeit I remember not chat the puniſhment of death be 
Ep:e(ly appointed forirz Yetinthe$ cap, 1,4, 8, M, It is 
uid expreſly that it ſhall be puniſhed as the otherCrimes above 
lated, and theſe are Murder , Treaſon, and fire-raifing ; 
Y 2 which 
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or Beſtiality, for they arecrimes extraordinar, and rarely con, 
mitted in this Kingdom: bur our Libels bear, That albeit hy 
the Law of the Omnipotent God, as itis declared in the 20, ; 
of Leviticus, As well the man who lieth with mankind, as th 
man who lieth with abeaft, be puri(hable by death, Yet &c, th 
ordinar puniſhment in both theſe, is burning, and the beaſt; 
alſo burnt, with which the Beftiality is committed : as ith, 
caſe of Fames Fiddes, who being convid of Beſtiality, wyÞ 
ordained to be burnt in the laſt of May, 1650, And Maio: 
Weir, April, 1670, Yet ſometimes it is only puniſhed by 
hanging, and thus 7ohn Logie was only hangel in Fu 
1642, and Fames:-Wilſos was only hanged for the (inf & 
ctime, 15, Feb, 1649, Which laſt Sentence bore , tha 
the execution ſhould be ,vety early in- the morning, ff 
ordained the Mare with which- che Buggery was commit 
ted, to be drowned inany Moſle or Loach, 
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Roptur, Raviſhing. 
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ſajuh &, The nature of a Rapt deſcribed, and its puniſhment, 
i bY &, Whether the violent lying with awoman, without the carry- 
ful ing her away, be a Rapt, 
>, If thecarrying a woman away upon any other accompt then 
luſt, be a Rapt, 
, If thecarying her away without lying with her, be a Rapt, 
mis, 1f 4 womans carying away 4 man, be a Rapt. 
6, Whether a(ſub[equent conſent purges this Crime, 
\ Some inſtances of the puniſhment of this Crime, 
Whether the parents conſent, not being obtained, makes a 
Raft, 
wheel er minors, and ſuch as force common whores be pu» 


niſhable for a Rapt, 


Aptor Raviſhing, is that crime, which is committed in 
J\ che violeat carrying away a woman from one place, to a- 
DHother, for ſatisfying the Raviſhers luſt - And is in the Civil 
2w puniſhable by death, 4 an, C, de Rapt, virgin, &c, In 
qu: Law, itis one of the four points of the Crown, that is to 
y, the cognition of it belongs only to his Majeſties Juſtices, 
nd not to any otherjudgey R, Maj, 1, 16,1, N,6.and is puniſh- 
ble by death, and confiſcation of the Commitrers moyables, 
FFFor albeir I remember not chat che puniſhment of death be 
Epreſly appointed forit z Yet in the8 cap, /,4, KR, M, It is 
Bid expreſly that it ſhall be puniſhed as the otherCrimes above 
Elated, and theſe are Murder ,” Treaſon, and fire-caiſing ; 
| Y 2 which 


« 
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which are all capitally puniſhed, And by the A@#, 4, P. 21} $ 
7,6, itis declared, that- albeit the conſent, and Ceclars.| Fr 
tion of the woman raviſhed, dec'aring that ſhe went away of & 
her own free will, may free the committer trom capital puniſh.| ? 
ment » Yet ſhall it not free him, trom ſuch atbitrary puniſ.Þ 
ment as His Aajeſ{y ſhall inflict, by Warding, confiſcation 
their goods, or impoſing upon them pecunial mults, Which 
a infi1:uats that the Crime is otherwayes Capiral,elſe thatagFhe 
had been unneceſlar, 1 
11; The definition given of a Rapr, /, 4, c.8, R,M.is,that itt 
the unjuſt oppreſſing of a woman, by a wan, againft the King 
peace, in which it differs fromthe Civil Law, at leaſt tronſi 
ſorae Doctors, who alledge, that lying with a woman, or abu. ſi 


fing her body violently, is not a Rapr, except ſhe be carrye{ſ@: 


from one place to another : Albeit they.do contefle, that th 
violence is puuiſhable by deportation, or baniſhment, and is, x 
ſome affirm, non Rapties, [cd Stuprum, 1. 3,C. de ad leg. Ful.k 
v7; But yet other Lawyets, and chiefly Mathers, doe conclude 
that aibeit the away taking , and the forcing, or violent by 
fing a womans body, be differently puniſhed 5 yet they. 
degrees of the ſame crime, and both are Rapts: But accordin 
to our Law, both are Rapts., and both puniſhable by deat 
Neither does our Law make any diſtin&tion, iter Raptores, ( 
deforcigtores mulierum, betwixt Raviſhers, and Detorcers « 
women;-and it were moſt unre2ſonable, that he who deflours 

woman violently, ſhould not beas ſeverely puniſhed, as] 

who only caries her from one place to another : for as the pe 
ſon raviſhed looſes more by that abuſe, then by her tranſpy 
tationz ſoit were abſurd, that apparatus ad crimen, houl 
be more ſeverely puniſhed, then efedus criming ; that | 

accompliſhment: of the crime ſhould bealeſſe guilt thenth 
p:eparations toit: amongſt which this tranſportation is bi 

one, 

I:1T,. 1f the woman be-taken away. upon 2ny other accony 
the 


Raptins, Rawiſhing, 165 
'| Shen that ofluſt, it is not a Raprt, and ſo it ſhe be very old, or 
che away-taker had a quarrel againſt her, it is not a Rapr, De- 
uw conctl, 234. : 
&-[ 3 IV. 244. W hat if the Raviſher did not carnally know the 
(6-4 gerſon Rav.ſhed, whether in tha caſe, the away-taker be pu-- 
\(hible as a Raviſher capitally ? and albeit the ordinar di- 
nction be, thatit he did not, becauſe he could not, then 
t26Fhe is puniſhable - bur if it was in his _ to have defloured 
7, butabſtiined, then he isnot to be puniſhed capitally, bur 
tits ly arbitrarily. C/ar, JI, raptus num, 4, Yet I think, that in 
cins@r Law he is in no caſe to be puniſhed capitally, except he de- 
tronfoured her : For r, In the toreſaid 1, cap. /,1,R M, itis 
abu. Bid, that aff cf7us ſine effe7, is puniſhable in Treaſon, becauſe 
rye che great wrong done to the whole Kingdom : but this rea- 
t thin ceaſeth in Rapts, and when Rapts are ſpoken of, in the 
is, #|Hinediar next Verſe, this is not repeate!, 2, Thegloſle 
»l. on the word, oppreſſed by a man,/, 4, c. 8, interprets opprel. 
clude Wn to be ſuppreſſion, or corruption, and in the 9, Vetle of 
© 2brWhat Chapter , -it is rendered corruption , andit-is (poken of 
&y- Mere, a5 fadato-mnlicr is & pollutio. 3, By the Norman Law; 
ordinoWch which our old cuſtoms have much. contingency, Rapt is 
CearhWl!led depurellement des femmts a force, 1, 12,c, 1,.YetT think 
5, (@:t any ſuch wrong done to a woman, is puniſhable, ranguam 
ers omen 31 [uo genere, and after the crime of Rapts, or Raviſh- 
ours is (pok of in that chapter, itis ſaid v, 8; That if a woman 
- as bifcuſe a man of any other w:ong done to her body, ſhe will be 
1e peMeard, 
wy x In that Chapter al{o,it is appointed the woman Raviſhed go 
(houlWMWhilit che crime is recent to the next Town, and there ſhow to 
1at c\Wneſt men the blood , or other wrongs done her,. and there-- 
hentheer go to the Mair of the Lordſhip,or to the Toſcheoderoch, 
1 is boWhich Skeez, . ad, R, M, /, 1,c, 6, interprets to be Serjandus 
ie but Boeth, in his Hiſtory calls them /atrunculatores,or the. 
ccommWier of thieves : And thereafter to the: Sheriff, and laſt of 
the alli 
| 


166 


all co the Juſtice: Bur the fotm now is only to raiſe Letter 
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as in other crimes, iefore the Juſtice, And albeit of old 
ſhe was obliedged to inſiſt within 24, hours, 7ntrs anam ml. 
fem, elſe not to be heard, c, 10,1, 4, R, M: Yer that is noyf 
antiquated by cuſtome ; Albeit it was a ſtrong preiumptian i? 
the opinionof the Doors, and is {o in our practics, thar th? 
purſuit is malicious, when it is delayed , foritis moſt preſun,þ # 
able, thata womam would not conceal any time ſuch an in. *} 

ury. | 
, V. It is doubted much among the Doors, ifwomal}/ 
who raviſh men are puniſhable as raviſhers; And albeit oF 
Lav ſpeaks ſtill of raviſhing women, yetIthink that as wy 
men are guilty of man-flaughter, ſo women may be guilty 
this crime: and by the 9. wv. 5.8. R. A. Ir will appear tha 
this was defigned for both Sexes : Albeit I think it be norpy 
niſhableby death, ſeing it cannot take effet , except themaſþ 
pleaſes, & affetus fine effettu non punitur capitaliter, ink 
C11mine. 

V 1. By the opinion of Lawyers, the ſubſequent conſents 
thewomenraviſhed, did not abſolve the commitrters, Cin.ij 
l, un, h,t. And albeit by the Council of Trent, Marriage may; 
contracted lawfully betwixt them , yet the commirger is! 
puniſhable; and by the toreſaid Law C, de rptu, the words ar; 
nec ſit facult as rapte raptorem ſuum ſibi maritum expoſcere, Bu 
by the foreſaid AR, F, 6, P, 21, this queſtion is determine! 
with us,for that conſent only ſaves from capital-puniſhment, { 
the committer may be put to the knowledge of an inqueſt, 
ther at the inſtance of his Majeſfre's Advocar,or the Parents 
neareſt kin, from which A it may be obſerved, 1, That che 
vocat or neareſt of kin may inſiſt, withour one anothe:s ca 
curſe, 2, That if the neareſt of kin do not inſiſt, they whoaren 
remoter degrees cannot infiſt in this caſe, and crave that the R: 
viſher may be put to the knowledge of an Ailize, although t) 
woman dec!late that ſhe was not ravyiſhed, AlbeitI think tha 
before any ſuch conſent be ceclared, any ot her friends way'n | 
li 
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fiſt, /,. un, C. de rapt, & ſo pater injuriam- remiſerit extrane- 
Sus reum poſtulare poterat, 3, Except itbe proved that the: 
Irapt was committed at firſt, withcut conſent of the woman, 
Jan! neareſt of kin, it is moſt puniſhable, It may be ar- 
0} Joued, .that if either the neareſt of kin, or ſhe, conſented be- 
nin "er oihle » end ic 3 . 

| tore the rapt, it is not puniſhable - and ic is probable ,. that if 
he Hhe neareſt-of kin conſented, though the woman did not, the 
pF way- taking is not capitally puniſhable, for where theneareſt 
UE kin, and parents conſent, the raviſher deſerves not fo ſevere 
*3pun:ſhmenr as death, 4, Becauſe the' womans conſent is 
Jo hard to be known, for ſhe might have at firſt conſen- 
$0, albeic ſhe cryed or reſiſted upon defigne : Therefore 1 
Fhink her Oath ſhould be fi-ſt required, and if ſhe be content 
Þ ſwear that ſhe went willingly alongſt, that ſhould,. in my 
Þdgement., preclude the purſuers from any further pur- 
Sit; or if they can prove that there was any deligne of marriage 
@nongſt them, previous to the away- taking, Marſil: conſil. ib 

& 50, derapt, N,17, 5, Since by the toreſaid AR, it is 
id, that if any be purſued as art and part of rapt, the womans 
nſent in that caſe ſhall free them from capitzl puniſhmeat - ie 
ay be doubted if the womans conſent will tree from capital 
niſhment, him who is purſued as principal aor, ſince the 
is not expreſs as to him, and fince he deferves not ſo much 
Tour as the complices do: But yet I conceive the ſame fa- 
ur ſhou!d be extended to him, both becauſe our Law equals: 
m0 Sacipais 2nd conplices,. and becauſe the DoRors, and the 
ws of other Nations extend this : Before this a@by the 8,. 
,R,M.,1,4; And yet it is declared there, that it ſhall be 
wiull ro the pairties ro marry with His Majeſtzes confenr, 


heA'WMt.« Arbitrzry puniſhment allowed his Majeffy by the torelaid 
5 "WM of Parliament, F, 6,. is not interpret ſo, that his: Majeſty 
es uld be perſonally conſulted, but His Majefttes council ſup- 


> that-in his abſeace-z as: was touad in-the Baxte:s cale, 
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Albeit this crime becavital, and that William Bannatine wyl 
hanged tor t2%ing away the Laird of Achingters, daughter, ;, 
Fuly 1596, yet I find that Foh» Kincaid having come ith 
Kings will, Feb, 1601, for raviſhing 1ſobel Hutchiſon, a widoy | 
the King only fined him in 2500 Merks, Hary Speedwas hang | 
20, Feb, 1639, quia laceravit pudenda pueri, which crime, Jul - 
Clar. Gothofred, and others, affirms to bealſo capital in thi 
Countries, | | 

I find one Leivtenent Xey, purſued for rayiſhing and awyf 
taking Robert Cuninghame, 6, Feb, 1640, but this 1s rather 
ſpecies of Plagium then of Rapt, | 

V II, Since minors are puniſhable by death for adultey 1 
much more ought they to be puniſhable by death for arp 7' 
ſince the injury is there both more attorcious, and more unn 
tural ; and Carp, part 2, Que, 75, gives us ſeveral inſtante 
where this Crimg was capitally puniſhed in minors, where 
likewiſe tells us, that to foice even a common W hore iscp 
rally puniſhable, though it may ſeem that they are i»fraleg 
obſervantiam, and they ought not to have tke protection 


the Law, who offend againſt ir. 
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TITLE XVI. 


Adultery. 


| —— 
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The definition of Adultery, and whether the lying with an 
unmaricd woman, or with a whore, be Adultery, 

The puniſhment of CA dultery, by the Law of God, and our 

Law, | 

The drfferences betwixt ſingle and nattour Adultery, 

Whether death can be inflitted for ſingle Adultery in 
Scotland, 

Whether the Mariage ought to be proved, 

Who can be puniſhed as acceſories in Adgltery, 

What probation is requiſite in Adultery, 

Whether aDicreet of Devorce before the Commiſoaries is ſuf- 

cient to prove Adultery in a criminal caſe. 

», Whether he who hearing his wife was dead,maried another, 

: be puniſhable as an Adulterer, 

10, Whether a purſuit: being intented for nottour Adultery,and 

ſingle Adultery, only proved, if the ſingle Adultery can be 
puniſhed in that _ . 
1, How adylterous children ſucceed, 


7; 


7 A Dultery is a Sin, whereby men not only violat the ſecond 
Table, in wronging their ne:ghbour, by ſtealing trom him 

is quiet, his good name, the affection and perſon of his wite, 
deavouring alſo otttimes to ſteal his eſtate for the adulterous 
Z children 
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children; But is likewiſe a breach of the firſt, in breaking 
that vow which was made to God ia marriage, and contemniy 
that holy and mighty Majeſty, who was then called upon, 
Judge and witnefſle, 

I. Adulterium eſt vitiatio alterius thori,the violation of ang 
thers bed, and is cemmitted by a married perſons lying with 
unmarried,or an unmarried perſonlying with one who is marietÞ 
For albeit by the Civil Law when a man who was mart ied, 
lye with a woman who was free, that was judged to be no aÞ} 
tery ; And albeit the lying with a Whore, by the Civil LF 4, 
was judged no Adultery, /, 22, Cod, hoc tit, Si ea queſt 
Pro tibi cognita eſt & paſſim venalem formam exhibuit ac proſiþ 
tutam meritricio more vulgo ſe pr ebuit adulterii crimen in ea. 
fat, Upon which Law the DoQors: conclude, that though| 
who firſt debauſhed a woman with adultery,be punithable asaf 
adulterer yet theſe who did thereatter debauſh her,cannot Fg; 

Queſt. 141, num. 85 , Yet this is againſt both the Lay otGo/ 

and our Law, for the Lying with another mans wite.is ſtill A 
dultery, but ſo it is,that'though ſhe be a. whore, yet ſhe is anc 
ther mans Wife, Noris the marriage diſolved by the Adul 
tery; AndyetT think, that if the woman with whom'the: 
dultery iscommitted, was-at the time when the ſame was com, 
mitted, livingasa'common whore, and the committer was 1 
fingle man, who knew not of her being married, his puniſhmer 
ſhould be ſomewhat moderat upon-thar accompr z Bur it the 
committer was married, the crime is the ſame, whether rhe wo 
man wasa Whore or nor, {ince'it is ſtill a violation” upon the 
mans part, To lye likewiſe with a mans bethrothed, or promi: 
ſed Spouſe, oras we ſay, his afhidat: Spouſe, is Aculter; 
nam, nec violare licet matrimonium, nec ſpem matrimonii l, 13, 
$. din, 6, f: h, t; which agrees,as I conceive, with Des, 22,23, 
Where he who lies with a betrothed Virgin, ſhould be ſtone 
asan: adulterer, becauſe, ſayes verſe 24; he lies with his neigh 
bors wite,, And he who lies with a berrothed Virgia,. wiosF 
top 
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» be ſhortly married, renders theyſucceſhon as doubtful as he 
ho lyes with a married wite. 
| The poniſhment of Adultery by the Civil Law, was death, 
| & fomethink , by the Julian Law,ye/egatio, or baniſhment, as 
Sthers think; —_ the pain of death was'the puniſh- 
Fent to be inflited, by that excellent conſtitution,/eg, quame 
is Cod, hoc, tit, Albeit thereafter Fuſtinian Cidby the 134, 
,cap, 12. remit tothe woman the pains of death, and ordain 
er only to be impriſoned in a Monaſtry- 
By the Law likewiſe of moſt Nations, adultery is only pu- 
iſhable by pecuniary mults : Albeit by the Law of God it 
</4S.; puniſhable by ſtoning boch 'man and woman to death, 20, 
De4t.22, Which puniſhment ſome think likewiſe to have been 
brogated by our Saviour, becauſe when the woman accutled for 
Jcultery was brought betore him, he did difmiſſe her without 
Joy puniſhment z bur this is very groundleſs, for our Saviour 
Go 2m not to bea Jucgeiin ſuch cauſes, as himſelf declares: and 
hough he had beena Judge, yer ſhe wanted an Accuſer, 


- III, Our Law divides Adultery , in that which is notour 
Atul Adultery, and ſingle Adultery, Notour Adultery is by the 
the $9 4 1 Part. 9 :2 Mary,declared to be puniſhable by death, 


terpremonition is made to abſtain trom the ſaid manifeſt and 
otour Crime, which premonition had its origin from Auth, 


Y " BS 1%i5C-.ad 1, 1, de adult, by which it was lawtul for the Huſ- 
T" and to Kill him who was thrice premoniſh'd not to converſe 
4 "OSS ich his Wiſe, And in <ffe& , the deſign ot that AR was 


nly to puniſh a horrid abuſe, which was then ordinar, viz, 
he taking away other mens wives, and keeping them openly 
'F& their own, to the great contempt of Law, Yet by the ex- 
Flication of chis At, which is given by the 105, A, 7, Parl, 
$.6. That is only declared to be notour Adultery, where, 
. There axe Bairns one or moe procreated betwixt the Adul- 
&rers, 2. When they keep company, or bed together no- 
"Keriouſly kno:vn, 3, When theyare luſpeRted of Adultery, 
L 2 
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and thereby gives ſlander to the Kirk, whereupon being | 
moniſhed to ſatisfie the Kirk, they contemptuouſy refule, » 


for their refuſal they are excommunicat - It either of which: 


three degrees be proved before the Juſtices, the committe 
are puniſhable by death, From which A it is to be obſer 
ed, 1. That though by the firſt At premonition to abſi 


yas ſtill to be made in all caſes, yet inneither oft the two fi 


caſes here related it is declared neceſſary, Bur fince it was n, 
lawful to kill him who was premoniſhed, and thereafter co 
verſed, except they converſed in ſuſpec places, Gribald| 


homicid, num, 11, It ſeems that in neither of theſe Statue 
converſation ſhould be criminal, even after prohibition,excy} 
it be in (uſpe& places, 2, The Juſtices are only declared i 
be Judges to the notoriety of Adultery,and therefore it miy$ 
controverted, it Lords of Regality be Judges competent tot 
cognition of it, 3, This Act does not exclude capital punib 


ments in other caſes of Adultery, but only ordains that the 
three degrees ſhall be puniſhed by death. And ſince there; 
other caſes more grieyous to the party injured, agd more (c 
dalous to the Common-wealthz it may be argued, that t 


naar" nga of death ſhould likewiſe be extended ro them, 1 


or inſtance,to commit frequent Adulteries : And it appears | 
is upon this account that the ſentence of death was pronounce 
againſt Sir Fohn Stewart, for three Adulteries, 15, Augij 
1628, Asalſo, 1ſabel Hamiltoun being purſued in Fuly, 164; 
for Adultery, and having enaRed her felt never to return, ut 
der the pain of death, ſhe having thereafter returned, was in 
mediatly, without any other Proceſs, by an order from the], 
ſKices, execute in Anno 1649, 
IV. And albeit there beno expreſs Law for inflicting de: 


in other caſes, upon ordinary Adulteers, yet I ſee no real 


why the Juſtices may not as well, tor the good of tke Commoa! 
wealth, inflict death, without any expreſs Law' here, as th 


doin.Thett, andother leſs Crimes: And in effet, Adulte 
incluct 
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2 4 Y includes 'Theft, as I ſaid formerly, And albeic incluſio unine eſt 
(eat Þ excluſio alterins, and that it may be argued, that byche 
"gy former At, appointing death in the caſes above-cited, the 
mitten'F puniſhment ot death is thereby excluded in other caſes: yet to 
ſend this it may be antwered,thar che toreſaid rule is only a Brocard, 
and hath only the ſtrength of a preſumption and therefore take 
'0 i4Y only place in favourable caſes, but ſhould not be extended in 
VIS ER prejudice of the Law oft Gd, which expreſly ordains Adulte- 
I CORR rers to die, Andain the toreſaid 54, AZ, 9. Parl, 2. Mary, 
ald. #4 It is declared that this At ſhall be bur prejudice of all other 
Ads and Laws already made, with all rigour z but I can find 
exceFY no other A made prior to that anent Adultery , whereby the 
ared oh puniſhment is limited z and theretore I believe that that AR 
relates to the puniſhment related to by the Law of God : Ar 
e coy the leaſt I think chat the Magiſtrate is left to his own freedome 
© to conſider circumſtances, And whereas it may be alledged 
it thd8Y chat it fingle Adultery were puniſhable by death , theſe As 
here: had been needleſs, To this it may be anſwered, that che de- 
fign of the tormer Acts was to neceſſitat the Magiſtrate alwayes 
in the caſes expreſt in that AR to 1nfli death, and not to im- 
em ; WW power them only to do ſo: And (eing fingle Adultery is puniſh- 
pears W:ble by the Magiſt:ate, ſometimes by baniſhment , as in the 
ounce c2fe of an Engliſh woman, in December 1668, ſometimes with 
Aug {courging, as in the caſe of Ridpath, December 1642, And 
164M ſometime with fining, as in the caſe of that woman who com- 


n, WiEmitted Adultery with George Swintoun, in 49no 1666, though 
was WY there be no expreſs Law warranting them to inflit theſe pu- 
the JWniſhmenrs, and whereupon the Purſuer is forced to found his 
{Summonds upon the Law of God, and Law of Nature, upon 

g detl8ohich Liw they are ſuſtained , without citing any Municipal 
) realq Law,as in the caſe of thit Engliſh woman-l ſee ng reaſon why 
mmohey may not by the ſame Laws inflict likewiſe the puniſhmenr 
as thor death, Albeit the foreſaid puniſhment of death be appointed 


Cult": caſes of notour Adulcery;yet theCouncil does uſe to mitigate 
incluct the 
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the puniſhment, and ſo they ordained only Ridpath a Tinks, 
though he was found guilty of double Adultery, in Keepin 
another Tinkers Wife two years, to be only {courged, baniſh, 
ed, and burnt on the cheek, Decemb, 4, 1662, But theres. 
{on here was, becauſe Tinkers are in effect vile perſons , wh 

are ſeldome, ever lawfully married - And in ſuch I find 

of old, Adultery was no>Puniſhed by death,as 1, 2 9, C, h,;F! 
where Adulteiy committed with a Taverner is not puniſhed (:. 
verely, qua vite vilitas diznas legum eb[ervatione non cred; 

dit, & erant infra legum curam, And fome reſpect was like. 
wiſe had here to that abſurd cuſtome amongſt Tinkers , of lf 
ving promiſcuouſly,and uſing one anothers Wives as Concy. en 
bines, The Council ſometimes do likewiſe baniſh perſons fa e 


Adultery , without ſuftering them to come before a JuſtieÞ dt} 
Court, even where notour Adultery might be proved againfÞ $,, 
them, as inthe caſe of Feals Thyre an Engliſh man , for coma 
mitting Adultery with Margaret Hamiltonn, who at her deat; 
confeſled that the ſaid Thyre had lyen ſeveral years with he, 


and that he'had alienat her affeRtion from her Husband, which 
induced her, though without his acceſſion,to kill her Husband, 
and that ſhe had ſeveral Children by him all which in effed 
were great aggravations of the Crime, and he deſerved well ty 
havedyed, From this it appears that the puniſhmeat of ordi 
nary Adultery is.arbitrary, and uſeth to be inflicted, either by 
baniſhment, whiping, fyning, or impriſonment, It a perſa 
be only baniſhed for Adultery, and return again without lea 

here, the may beexecute, and thus the Juſtices found by ac 

vice of the Council, in the-caſe of Griſſel Hamiltoun, Decent, 
1649, Orit Adultery be complicated with any other Crims 
the guilt is thereby aggraged, and the Crime may be capital 
pun:thed ; Thus Margaret Thomſon was execute for commit 
ring Adultery with a Miniſter, and for falſifying a Teſtimon 
al, to the end ſhe might ger her Child Baptized, May 2| 
1646, 

V, Sin 
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V. Since Adultery is only committed betwixt married per- 
ons, it is therefore requifice that the Libel in Adultery bear, 
1 Frhac ſuch perſons were married . and one of the ordinary faults 
re Fommitted by the Parſuer in this Crime is, they ſeldome ever 
wh Yead Witneſſes for proving the marriage , withoue which be 
tinfÞ Þroved, or be notour to the Aſſ they ſhould not fyle the 
b,tf Pannel, though Copulation be prod, Bur though the mar- 
: (e-þ Hiage be not juſt, bur only a ſuppoſed marriage, or matrimoni- 
pm putativum ( as Lawyers call it)yer the violation even of 
+ Fhat marriage, will inter Adultery, As tor inſtance, if aman 
© hot knowing the relation, ſhould marry within the: degrees de 
TFexdant ; though there be in that caſe no lawtul marriage, yer 
# either of theſe parties who are married, ſhould ly with any 
[tic dther, they will be guilty of Adultery, Cravet, Conſilic 205, 
ainkÞ'$z», 36, The reaſon whereof is, becaule the commitrer did all 
on-WYhat lay in his power to commit Adultery, which is the main 
leath | hing to be looked to in Crimes, nam propoſita maleficia diſtin» 
her Went, And trom this Iam much inclined to- think, that co- 
c-t4s, or an endeavour to commit Adultery, if the Adulterer 
id all that in him lay to accompliſh the faid deſign, makes 
$e committer guilty of Adultery, if that deſign was brought 
ofthe length ot being 1-a&u proximo,as Lawyers call it : though 
that caſe I think the rigour of the ord:n1'y puniſhment ſhould 
ſomewhat remitted : & hec attentatio eft punienda pena tex- 
ardinaria judices arbitrio, Tira-quell, de pens. Caf. 39. & 
d, He who allow'd his houſe to the Adulterers for perpe- 
ating their Crime, is puniſhable as an Adulterer, and he who 
ve them the uſe of his houſe for conſulting about the com- 
itting of it, though it was not committed, is puniſhable as an 
Wdulterer , #517 & Timopurer, Baſil, |, 11, h,t, He who re- 
Wins his wife, after he finds her committing Adultery, and 
5% the Adulterer, is puniſhable as a Pimp,. }, 30, 1614, bur 
'$15not in obſervance with us , except the Husband took 
. ney to conceal the Adultery, and therefore that-Law _ 
« 9.06 We 
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the puniſhment, and ſo they ordained only Ridpath a Tinke 
though he was found guilty of double Adultery, in keepin} Fe 
another Tinkers Wife two years, to be only ſcourged, baniſh} F 
ed, and burnt on the cheek, Decemb, 4, 1662, But there 
{on here was, becauſe Tinkers are in effec vile perſons , white; 
are ſeldome ever lawfully married : And. in (ſuch I fofS$: 
of old, Adultery was no>Puniſhed by death,as/, 2.9, C, h,;ÞÞ; 
where Aduirteiy committed with a Taverner is not puniſhed (; 7 
verely, qu vite vilitas dignas leeum eb[ervatione non cred, [ 
dit, & erant infra legumcuram. And fome reſpect was like4; 
wiſe had here to that abſurd cuſtome amongſt Tinkers , of !i$c 
ving promiſcuouſly,and uſing one anothers Wives as ConafY 
bines, The Council ſometimes do likewiſe banith perſons {aff 
Adultery , without ſuftering them to come before a JuſticÞ$t 
Court, even where notour Adultery might be proved againlf 
them, as inthe caſe of Feals Thyre an Engliſh man , for con-Þþ 
mitting Adultery with Margaret Hamiltoun, who at her deat 
confeſled that the ſaid Thyre had lyen ſeveral years with he 
and that he'had alienat her affetion from her Husband, whit 
induced her, though without his acceſſion,to kill her Husband, 
and that ſhe had ſeveral Children by him, all which in effe& 
were great. aggravations of the Crime, and he deſerved well t 
havedyed, From this it appears thatthe puniſhmeat of ordi 
nary Adultery is.arbitrary, and uſeth to be inflicted, either by 
baniſhment, whiping, fyning, or impriſonment, It a perſa 
be only baniſhed for Adultery, and return again without leay 
here, the may beexecure, and thus the Juſtices found by ac 
vice of the Council, in the-caſe of Griſſe! Hamiltoun, Decent W 
1649, Or it Adultery be complicated with any other Crime 
the guilt is thereby aggraged, and the Crime may be capitall|A; 
pun:theds Thus Margaret Thomſon was execute for commit{i 


ring Adeltery with a Miniſter, and for falſifying a Teſtimoni 
al, to the end ſhe might get her Child Baptized, © ay 2h 
I 646, i 
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link} V, Since Adultery is only committed betwixt married per- 
eepiny Fons, it is therefore requifice that the Libel in Adultery bear, 
baniſh} har ſuch perſons were married : and one of the ordinary faulrs 
here Fommitred by the Parſer in this Crime is, they ſeldome ever 

» Wiyead Witneſſes for proving the marriage , without which be 
I fnfS$roved, or be notour to the Aſſ they ſhould not fyle the 
C, h,:Þannel, though Copulation be prod, Bur though the mar- 
hed ſe Hage be not juſt, bur only a ſuppoſed marriage, or matrimoni- 
cream putativum ( as Lawyers call it)yet the violation even of 
S Iike&ghat marriage, will inter Adultery, As tor inſtance, if aman 
ol 1-FJor knowing the relation, ſhould marry within the: degrees de 
-once-BFexdant ; though there be in that caſeno lawtul marriage, yer 
ons {ae either of theſe parties who are married, ſhould ly with any 
JuſtieÞFther, they will be guilty of Adultery, Cravet, Conſilic 205, 
aganlFJ,w, 36, The reaſon whereof is, becaule the committer did all 
r com-Sfhat lay in his power to commit Adultery, which is the main 
 CeatiÞQhing to be looked to in Crimes, nam propoſita maleficia diſtin» 
h hef.ezt, And trom this Iam much inclined to- think, thar co- 
whicif&:ts, or an endeavour to commit Adultery, if the Adulterer 
Sband id all that in him lay to accompliſh the ſaid deſign, makes 
 effe({he committer guilty of Adultery, if that deſign was brought 
vell ofthe length ot being ##-a4Zu proximo,as Lawyers call-it : though 
f ord-Wh that caſe I think the rigour of the ord:n1'y puniſhment ſhould 
ber bye ſomewhat remitted : & hec attentatio eft punienda pena ex- 
perlaf@..074inari indices arbitrio, Tira-quell, de pans,. Caf. 39. & 
t learifo He who allow'd his houſe to the Adulterers for perpe- 
by Biting cheir Crime, is puniſhable as an Adulterer, and he who 
ecent {ve them the uſe of his tiouſe for conſulting about the com- 
Lime, Hitting of it, though it was not committed, is puniſhable asan 
pitall dulterer , armwix& THAOPEIT &l Baſil, L. BE; 4am who re- 
mmBBins his wife, after he finds her committing Adultery, and 
1mon-Wers 80 the Adulterer, is puniſhable as a Pimp, /. 30, ibid, bur 
a) 2\Mis is not in obſervance with us , except the Husband took 
Roney to conceal the Adultery, and therefore that. Law: doth 


Since well 


176 Adultery. 
well determine, that he who remits the injury for money, 
ext;S © dre peryuer hefcr, is puniſhable as an Adultere, but ng 
he who remits it freely, 4 
VI. He who gives warrand, and order , or hires others tf * 
commit Adultery, is guilty, and deſerves the ſame puniſy| 
ment with the Adulterer, according to the opinion of all Lay. 
yers, And incffe, he is more guilty, ſeing he wants the 
natural tentation of the Adulterer, and commits the Crime inf 
effe& out of meer malice, and in contempt of the Law : Anif 
therefore Lawyers conclude, that the Husband hounding ou $4 
or hyring others to commit Adultery, cannot purſue his With , 
tor that Adultery which he occaſioned - and yet it being a? , 
ledged againſt Rocheid that he could not purſue Elizaberh Mui 
his Wite, becauſe in effect he hac hired others to lye with he] þ 
and {ſo was Lewo, It wasanſwered, 1, Lenociniyum was 0n| 
in the caſe, ubi maritns queſtum facit de corpore uxori, » 
Anjparwy ame pory es T1 avTs yuaiGy, ON keepsa Bordel, Or ptc 
ſticutes her for money, 2, This exception could only exclus 
the Husband from purſuing a Civil ſuit of Divorce, but nx 
from purſuing a Criminal ſuit for Adultery, 3, Though i 
excludes the Husband from a Criminal purſuit, it could 
ly exclude him from ſuch a Criminal purſuit,as was intents 
upon theſe adts of Adultery to which ſhe was tempted, ( 
which ſhe committed with her Husbands conſent , but nc 
from purſuing her upon ſuch Acts as ſhe had committ 
formerly, without her Husbands knowledge, 4, Ti 
Advocat concurred in this caſe , who, nor the public 
intereſt could not be prejudged by any connivance or crime! 
the husband: In reſpe& of which reply the detence was tepe 
led, But toexamine this 7nterloquutor, It is certain thatt! 
fourth reply was per ſe relevant, for certainly the Adyc 
might haveconcurred without the Husband , the Lybel be 
conceived in the Advocats name, as well as the Husband, 


not othe:wayes : Butas to the other replyes, I think tit 
hs | 
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were not relevant pey ſe, for it were moſt unjuſt that the Hus- 
band ſhould have liberty to purſue that as an injury, which he 
h:mſelt had occaftoned , nor ſhould he be ailowed to call thar 
an injury done to his wife, the like whereof he himſe't had ſoli- 
cited with money, And ſeeing in Law, that Huband who 
conſents to his witesadultery,js called Leno,0rPj/zzp, much more 
| ſhou]d he be repute guilty of being a Pimp or Baud, who ipvites 
and hires othets to lye wich his witez and certainly as it is a 
oreatercrime to hire others ro lye with a woman, then to lye 
with her himſelf, becaule there is not ſo great temptation in 
the one aS in the other, ſo certainly there is more of crime 2nd 
7 malice in giving money, then intaking money in this caſe, 
"$7 fince money may b2 taken out of peverty, whereas it never can 
1 be given without malice, 

Lawyers relate, the caſe of a French Man, who to prove A- 
8 dultery againſt his wife, did geld himſelf, and did let witneſſes 
lee he was gelded, whereupon his wite being with child 15, 
Moneths thereafter was purſued by him for adultery: but ſince 
this was an unlawful mean of probation, I would not have al- 
lowed it, if the purſuit had been at the Husbands inſtance, and 
though ic had been at the Fisks inſtance, yer ſince the woman 
as ſo much tempted, I would only have puniſhed her mode- 
atly, 
vil , Adultery is ordinarily commicted ſo privatly,and fo re- 
noyedly from all witneſſes, that the Law allowes it to be 
roved by ſtrong and violent preſumptions, as the being in bed 
ogether alone, and being naked, Farin, queſt, 136, cap, r, 
\nd the ordinary preſumprions probative in this caſe are, the 
:i92 oft alone rogether, gitts, love-letters , cloſs doors, 
he Wifes being abroad all night, nudus cum nuda, & ſo/ns cum 
la, the intertaining perſons that are known to be Pimps, 
habitation, all whick are preſumprions, which according to 
e opinion of the Civilians, may inferr torture, though ic be 


dt uſed with us, yet it is moſt ordinary for Aſlizes co fyle 
Aa - Pannel 
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Pannels upon thoſe preſuwptions, with the affiſtance of any 
other probation z and in-George Swintowns cafe, a woman wag 
thete filed of adultery,though nothing was-proved but that the 
pairties were alone, and that the witneſſes heard them in bed 
together, and the bed ſhake :. And in the cafe likewiſe ot Z1;. 
zabzth Mair, it may be ſeen that ſhe was condemned upoy 
pregnant preſumptions, without a formal probation. 

F.Ibeit women cannot beadmitted witnefles, yer they are 
received in adultery, as in the forefaid Pracets: againſt Fliz4 
beth Muir, anno, 1668, and the Lotds of Seſſion atter ſolemne 
debate, found that two witneſſes ſeeing ſucceſively the crime 
committed, though they did not ſee it at one time, yet they 
were ſufficient witneſſes to infer the crime z albeit ic was alled. 
ved they could not be called conteſtes, Feb. 1666, Lady Mil- 
z0un-againſt the Laitd, 

Acultery may be purſued either Civilly to obtain 2 

Divorce, or Criminally, and when it 1s purſued Cj. 
minally the Puzſuic tends eirher to a capital puniſhment, 
or an extraordinar and arbitrary puniſhmene , and according to 
the different yature of theſe concluſions, require different pro- 
bation, forin Civil puzſuite Lawyers doallow : and the 
Commiſlaries have found inthe toreſaid caſe of the Lady 
Miltouns , that Witneſſes deponing that they ſaw the perſons 
lying together naked in a bed, and.that one Witneſs deponing 
upon an A& at onetime, and another upon another AR com> 
mitted at another time, did prove ſuſtciently, which ( as ſome 
think) would hardly. bave been ſufficient in a Criminal pur 
fair, ſeing in effet theſe Witneſſes were bur ſingle Witneſſes, 
and their {ſenſes did not here agree in one-and the ſame objet, 
which is the reaſon why Witnefles are believed, 

V111, It may be doubted here whether a Decreet of Di. 
yorce befarethe Commiſſaries be ſufficient to- prove Adultey 
11a ctimina] purſuite, as Decreet of improbation: hefore the 
Lords,. is (ufficient- to inferr tajſhood : And for clearing of 
tbis quysfgon,. It is anſwered, that. 2;. Seving th+ probu- 
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y | I tion of Single adulcery is ſuſkciene ro infere 2 divorce, it fol- 
y 4 lowes neceſſarily chat the production of that Decreer cannot 
he | | prove notour Adultery, And this was likewiſe found laſt 7uly, 
! aano,1598.in an Action purſued by the Kings Advocat againit 
ml Alexander Hay of Dalgety: And certainly there was rear 
|. | D 
reaſon for that verdict, leeing as is very well arged there, ma- 


__ ny probations will inferr fingle Adultery, ora Divorce, which 
are | | Pill not iaterr notour Adultery and Tapital puniſhment : but 
-. | yet I ſee noreaton why a Decreet of the Commiſſaties ſhould 
ne |, not inferr the puniſhment of ordinar adalrety, and an arbitta« 
_ *y puniſhment, ſeing no probarion is ſufficient in the one caſe 
hey * which cannot be allowed in the other, It beeing a rule amongf 


ed. | fe Doctors, that cauſa civilis &feriminalis quo ad penam a+ 
bitrariam aquiparautur quo ad probationem; And whereas it 
-may be objeRed, that probation in Ctitninais, ſhould be led in 
preſence of the Pannel, and the Aﬀize, To this it is anſwered, 
t, The Decreet of Divorce is apptobation 2, This may 
belikewayes objeRed in thecrime of falſhood, and yet the 


= "Lords Decreet is there admitted z but betwixt theſe two De- 
_ there is this diſſerence, that the Lords may puniſh talſ- 
ins hood themſelves, and ſo their Decreer ſhould be a tull Proba- 


tion, becauſe they are Judges competent, eyen to the Criminal 


_ Spart - But it isnot ſo with the Commiſſaries, who can infliX 
nin 2 Criminal puniſhment at all tor Adultery. 
on. 1X. The Civil Law did excuſe a tan from Adaltery, who 


*2pprchending upon juſt reaſons chat his Wite was dead, mar- 
Fried another , or the Wite who married a ſecond Husband, 
eff .11,Y. 12, f.h.t, mnulicr cum andiſfet abſentem virum defun« 
viea BL 7m effe alii ſe junxit , & fa'ſis rumoribus indufta, & quia ve- 

ay riſtmile eſt deceptam tam fuifſe nthil vindicta dignum videri po- 
4 Di (lh, & f. pen, dicit adulterium fine dolo malo non commilti + 
{Upon which aroſe a great debate, Nowemb. 7, 1673. for Joh 


ulte! Ci aron | 
6 by Frazer being indited for notour Aculcery with Helen Guthrie, 
ing of alledged.that hecould not pals to the knowledge of an InqueR, 
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as ar, Adulterer, becauſe he had married this Helex lawfully, 
after he had got Teſtificits upon oath to prove that his fir 
Wife was dead in Virginia, whereupon he got 2 warrand from þ 
thePrezbytery of Zdinburgh to marty,and was according'y pro. 
claimed and married: and if a talſe rumour was ſuffi-tent eq 
clear from Adultery,and that there could be no 42ultery with. 
out Dole, and a fraudulent defign, as is clear by -the former 
Laws, and by Farin, de deli. car, queſt, 140, he could not þ 
be guilty of 4dultery who had married, Authore Eccleſir, who Þ 
1s Judge competent, and who was induced thereto | not only Þ 
by report, bur by Teſtificats, To which it was replyed, thit 

he is an. Adulterer who lyes with another Wornan whilſt his 
Wite lives; and as rumours cannot diſſolve marriage, ſo nei. 
ther can they defend againſt Adultery , and if this were allow. 
ed, it.wereeafie tor every man who were weary of his wite , to ÞÞ 
raiſe rumours concerning her death,and thereby authorize him- 
{elf in marying another,2, Though rumours were ſuffictent, they 
behoved to be rumors conſtantly and commonly reporte i, but 
here was only oneTeſtificat,and this Teſtificat could beno war. 
rand, ſince it was but a ſingle teſtimony,nor did it bear that the 
ſaid Margarat Haitly, who died there, was known to him to be 
fpouſe to 1ohn Frazer, but only in general, that one Margare; 
Haitly cied there, and there might have been moe of that 
name, 3, Though rumours might excuſe, yet that could only 

be afte:.a.long-ablence, & longo-tempore tranſattoas is clearby 
the Law-cited by the Pannel, whereas hereſhe was only abſen: 
three yearsz and-the ignorance behoved to be invincible, 
wheieis here it was only zgnorantia affe@ata, for it is offete| 

to be p:oved that ſhe ſtayed within twelve Miles of the Pan- 
nels tathers houſe, and was known by all the Countrey tolive 
there, and though her mother, and re&Jations l;ved at Ediabweri® 
inone Town-with the Panne!, yer he never asked at her mo-Wf” 
ther it ſhe was dead, 4, A man-whoſe wife diverts from him, |8'* 
oaght.to ſummond her to adher, and ſo procure a divorce byWy*- 


theÞ* 
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ly, | &+ Commiſlaries; and though rumours and preſumptions 
3:& Laguld inferr a tull probation , yet that muſt be only uncer- 
om [od of what is led and proved betore the judge ordinary, an4 
YO. f - warrand ofthePresvbyrery is not lufticient, fince they are not 
to [bdges competent to the difſolution of mariages, an: this was 
th. (ptocures pericmlo petents, no perlon being cited, Upon which 
mer [date , the [ultices repelled che detence, and the ſaid Tohn 
nor (tuzcr, being remitted to the knowledge of an inqueſt, was 
who ſſapod guilty, bur did thereafter procu-ea remiſſion, and thus ir 
only Þ lear that Bigamie may be allo purſued as notour adultery, 
thi Þ tthe woman who knew not the firſt marriage was not punt- 
his d,nis $17 UF £69 hUTY YAUaJHT4 $41 EY VEL dhuTs; £% £17 VEjaifjaty 7 L14ETHY guy ® 
borer, Baſil, 1, 85, hoctit, 

X, It may be here doubred likewiſe, whether a puſuite be- 
, to (ig intented tor norour adultery, and not tor. fingle adu'rery, 
p;n. fethe probation-which is led,be ſufficientto inferr ſingle adulre- 
" though not notour adultery, 1t the afſize ſhou!d tyleor nor; 
q: the Negative, it may bealledged, that ſingle and notour 
'Kpltery are different crimes , ani the Libe!s are differen, 
g the lybell in this caſe is not proved , and theretore 
t affize ſhould nt file, and it they do, their ſentence is 
yl; even as in the caſe of George Grahame, where the yer- 
t of the Aſſize was reduced, becauſe Theft was lybell-d 
recept of Thett only proved, . As alſo in that cale thede- 


rears 
| that 


J only. ©: marry 
Py preclu.ied of his defences, becaute he would hive pro- 
abſent Þaded detences againlt fingle adultery it it had been lybel- 
ncible which woul1 e,cher not have been relevant againſt notour 
offe 64 | ultery, or elle he thought himſelf, intuto, not to propone 

m,. becauſe he thought him{elt ſecure, knowin2 that the 


our Adultet y libelled could never be proved-ind it is an or- 
kr conciuſion amongſt rheDoRors, that./# i» libello qualifica» 
wnes qualitates non [unt probate reus eſt ab[olvendus. And 
it for eviting this difficulty,theconc]ulton in thir libels nies 
dealternative, yet I chink char the detender ſhou'd be ab- 
lo:ved,. 
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ſolved, he taking inſtruments upon the Libel as it is Lihe!l 
except the qualities be expreſly proved;though it be moſt 
nary to the Juſtices to allow the parties to declare that th 
inſiſt alcernxtively as (aid is, = - | 

By our Law, fuch as are Divorced for the Crime of Ada 
ry committed by themſelves, cannot thereafter marry the pe 
ſons with whom they are declared by the ſentence of a Jude: 
have committed Adultery, and all ſuch marriages are decly 
null, by the A#, 22, P, 16, F. 6, which hath been intro 
ced by our Law, not only as a puniſhment of the Adultery 
ready committed, by leſſening and narrowing their choice 
But likewiſe as a mean to hinder any trom committing Ad 
tery, in expeQation ( as is roo ordiniry ) of enjoying in a faty 
marriage the perſons with whom they have commit, 
it, And upon which-expeRation, the adulterers may bepr 
bably tempted to kill the Lawtful husband or wife of thaty: 
ſon, wich whom they have committed the ſame. Jn ii 
our Law agrees with the Cannon Law, by which yo lic 
ducere eam in uxorem, quam quis polluit adulterio, Butitm 
be obſerved, that this anly holds where there. was an aft 
Divorce upon the adultery, prior to the marriage, Andth 
torea preſent marriage could not be diflolved, by offerins 
prove, that the contraters had committed Adultery dur 
their former marriage, 

This a& of Parliament having declared ſuch marriages 
lawſull, it did very conſequentially declare, the ſucceſſiar 
be begotten by ſuch unlawtul conjun&tions, to be unhabil 
ſucceed as Heits to theſe Parents, And I have heard it it dot 
ed , whether they were capable to receive diſpoſitionsf 
el:cir adu{terous parents, But Iconceive as to this thet 
no diſiculty - For though the Law make chem uncapi 
ro (ucceed as Heirs, yetit dots not make them uncapabl 
receive a Ciipoſition: and though it m2y ſeem, that! 
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farther check upon the Adulterers; whoſe children 
| 1d no way begratified by-thoſe with whom they commit- 
LY chectime, Yet fince quilibet eſt arbiter res ſue, it 
F* We [ard to deprive 2 man of the uſe ot his property, becauſe 
" 15 committed Adultery, 

fs find that by the Civil Law ſuch Baſtards as were born in 
: "Wee: y,or Inceſt (whom in the Civil Law calls vat; ex dam- 
__ coitz ) could neither ſfucced to their vitious Parents, nor 
10S they capable of any thing by their Parents Teſtamenc, 


t os 


= BW its facrlrus paterna libido coercere poſſes cenſeatur l, Fig. C, 
| - \ lib, Bald.ad 1,1, C,de jur, Aur,Nor could they be adop- 
> © WP) their Parents, /. [egems C, de wa, lib, Upon which prin- 


our Parliament has been induced to make the 117, AZ. 


_ 12, F. 6, but has ſtreatched it a little further, then the- 
ia | Liw did. For by that ſtatate, a woman divorced for 
oj \Jultery, marrying thereafter the perſon with whom ſhe 


tred the Adultery for which ſhe was divorced : or dwel- 
zndreſorting in company with him at Bed, and Buird, can- 
iſpone her lands, or fer racks thereof, in prejudice of the 
s, who would otherwayes have ſucceded to her. 

mwhich ſtatute itis obſeryeable, that (tnce the woman is - 
incapacitat to diſpone in this caſe z that theretore a man 
ph Divorced for Adultery, may lawfully diſpone his 
, in favours of the Children Procreat in that Adultery, 
Yohibition being reftrifted ro the woman becauſe of the 
cility of her ſex, who may be tempted, or ſeduced, more 
then men can be - and yet ſince the preſumption did ons 
nagainſt the Adulrerous Ch:ldren, procreat in the ſe- 
narriage, whom it was probable the mother would have 
red tothe children of the firſt, and Aighred hushand, Ir 
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—_ ſtrange, why any deed done by her, in prejudice of nor 
CaP20 hoſe children, but even ot any of her Heits : wouid be 


chat! thouzh done in fayours , of neither the Adulterous Huſ-- 
"1M, nor his Children 5 but even in fayouts of meer ſtran-- 
gEFS 2 
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EN 
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Ss, Whom the Law needed not have fuſpe&ted. Butt 
was certa nly done to prevent the mothers fraudulent con 
ances, who might have tranſmitted the eſtate to the ac 
rous Husband, or his poſtericy or friends under borrg 
names, the dilcovering ot ſuch contryvances being very 6: 
culc, and the hazard of not diſcovering being very great, 
conceve Itkewayes for the ſame reaſon, that the granting; 
perſonal Bond upon which the eſtate was thereatter comp! 
trom the mother may be quarreiled upon this ſtatute, Fo: 
the Law might be eaſily cheated : and the ſtature it (el 
clares all deeds done to the prejudice of the faids Heirs dir 
ly, or indire&ly ro be null, and yer fince the mother rem; 
ſtill far, notwhithſtanding of this prohibition , I ſee noty 
a Bond, and compryſing led thereon for debts truly owine 
the Mother, could be quarrelled, where nothing was fr 
lently deſigned againſt this aft, And though rhis a be 
conceived in favours of the Heirs of the prior Marriage, « 
womans Heirs whatſoever: yer I ſee norealon, why this 
would not militat in fayours ot the King, to reduce deeds( 
ro his prejudice as «/timus heres, fincealaſt Heire in thea 
ſtrution of Law is atrue Heire. 
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Bigamte, 


What is Bigamie by our Law, and how puniſhed. 
Why Bigamie was not puniſhed as Adultery. 
Whether Quakers may be punifhed for Bizamie, 
PV hether long abſence may excuſe inths Crime, 
- VVhether the marriaze fine concubitu infers Bigamic, 
s YFhether a woman devorced for Adultery , marrying again, 


be guilty of Bigamie, 


Hat a man might marry two wives, was allowed by 
' many Nations, and Tacitzs obſerved , that only the 
Fermans amonoft all the Nations were content withonez but 
© Nation allowed , that a wife ſhould marry two husbands, 
hich was done, eicher becauſe men were the only Legiſla- 
$5:5, and ſo were kind to themſelves, in allowing themſelves 
@h:r liberty they denyed to poor women, or elſe this was not 
lowed, becauſe a womans marrying two men prejudged the 
coping the common-wealth z Whereas a mans marrying 
moe wives, was advantagious for it. And the Law ayes, 
Fhat more chaſtity is required in womea then in men, and 
Tl ett being by nature hotter then they', B:igamze is theretore 
hore unnatural 10 WOMEN, 
| Bb I, 
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I, Yet inour Law, either a man marrying two wives, 
a woman marrying two husbands, commits Bigamy z an{ 
this is accounted by the.19, AZ5..Par, Q. Mary, abreaq 
of the Oath made at marriage, and theretore is puniſhable x 
Perjury, by confiſcacion ot all their Moveables , warding 
their perſons tor year and day, and longer during the Queeyſ 
will, and as intamous perſons, never to bruik Office, Hu 
nour, Dignity ,. or Benefice in time coming. | 

II. It may. be heredoubted , why Bigamie was not puniſh: 
as Adultery, ſeing it may be notour Adulte'y, and is ordina 
lyſo - to which difficulty, I chink the anſwers are, tha 
it was contraverted amongſt Lawyers , whether Bigamiew 
puniſhable as Adultery, or as Sruprum, 0: Fornicatio; tht 
itwas not Adultety , they conteaded , becauſe God allowe 
Bigamie , but he never allowed Adultery, 2, Many. Nat 
ons allowed Bigimie , who condemned Adultery : and /,:, 
C, de inceſt, nupt, where it is ſaid, that uemini licet duas ur 
pres ducere, the puniſhment' of Adultery is not ſubjoynetÞ; 
but it is only (aid, that preſes _ hoc inultun non patit' 8. 
zur , and it may beadded, that their marrying ſhows (one 
more reſpect to the Law then Adultery , & obfiguram matis 
monii multa non adeo puniuntur,. 3, When Bigamie was by 
this Act declared puniſhable, only as Perju:y and not by death, 
even incorrigible and maniteſt adultere:s were only pun:ſhiblW 
by confiſcation of theirMoveables,is clear as by the {ubſequent 


AR,. andthe AR againſt notour adulterers ro be pun!" 


by ceath , was not made till the 9th, Parl, 9, Mai 
I know , that Menrch, dearb,. caſ, 420, thinks thi 
Bigimie ſhould be puniſht as Adultery. An41 do thank, 
that if the. marriage be contracted, upon deſign to palliatF 
theAdultery, it ſhould be puniſht more {cverely then Acul-Wg.: 
rery; and though the offender cannot he puniſhe with deat 
as a bigamiſt , yet he may be puniſht with death as a w_ 
ad 
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adulterer, The ſame may be likewiſe ſaid , if the perſons 
marry againſt expreſs Prohibition of the Church , or it may 
{be ot friends , for thereby they are put in» peſſima fide , and 
{want the advantages ariſing , gura matrimonis : and this 
Statute puniſherh only ſimple Bigamie , which was , poſſibly 
Bob ontrated , when the wite belived the husband to be dead, 
"| jor 2 contra, or when there was ſome other pretext for it, but 
niſk jexcludes not a further puniſhment due from other circumſtan- 


_ es, or complext Crimes, And irwere abſurd to think, that 
the b- ceſtuous perſons, being forbidden to marry , becauſe of 
«wy {$"<1r contingency in blood , or affinity, ſhould not be puniſh. 
the ble for Inceſt, 


2 III, It may be doubted, it Quakers can bepuniſhe as per- 


a qurers, ſeing they give no Oath ar marriage, and certainly 
| / , | they ſhould; feing marriage implyes a Vow , though no im- 
mow Tel Oath be given, 

ynet þ. IV. The husbands long abſence may be a cauſe why the 
"_ niſhment may be mitigated, bur takes not away the Crime, 
"(one8$19$ death and not time difſolyes marriage, And Iremem- 


Wir of a Miniſter , who was depoſed for marrying a mans wife, 
erhe was ſixteen years abſent, and albeit the firſt husband 
@me home , yet the ſecond husband ſtill retained the wife, 


Mhich certainly-was Adultery in.him, after that knowledge, 
at ſhe was another mans wite z fſeing he wanted that pre- 


yas bj 
death, 
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Equeſt | CI nIoes 

_ [Exr, tor which Bigamie is not puniſhableas Adultery, From 
m_ ich likewiſe , that general concluſion may be drawn, that 
«that Wen the Bigamiſt knows that the other perſon is married, if 


continues, he commits Adultery, and it he know that it 
nceſtuous, he commits Inceſt, 
IV. It may be doubted alſo, it two perſons marrying, be 
ity of Adultery , eo 7pſo, that they marry , though be- 
le of any interveening accident, asCeath, they bed not, and 
9 by the ſecond marriage, they give contrary Oaths, 
ainly they are guilty of Perjury z for Perjury being the 
20 2 m:ina!s 
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medium peccati in this crim?,and not copulatis,or coitus,as in 4. 
cultery, reatus contrabitur per contraria vota, and he who lyy 
with another mans wife immediatly after they come tron 
Church, though betore ſhe hath bedded with her husband, da 
in our Law commit adultery, which ſhews that mariage is con. 
tracted with us per $29422469, orbenediitionem cccleſie & ante wy. 
tun, And it atter coming from Church the perions are mart; 
ed, certainly they are by that alſo guilty of Bigamie, and fronſ 
this principle alſo it may be inferred, that though the firſt my. 
riage was null per frigiditatem, or malefictatiouem,yet the othe 
perſon who might have declared that-marriage to have beq 
null, marying another, betore the firſt marriage was declare 
to have been null, though it was null ab zzitio, will be guilyÞ 
of Bigamie, becauſe there are coxtraria vote in that caſe, an 
Becauſe he was not lawtully Divorced, . for as a perſon whif* 
might have got a firſt marriage declared null ex capite adultni} 
marry'ng again would be puniſhable, ſo it ſhould be here, Au 
if it be urged that m—_— are declared in frigidis & malefu 
atis to have been null ab iaitio, and therefore there havin 
been no mariage at firſt, the ſecond was no Bigamie, and: 
#1: ſt Oath not binding 4b zxztio, for 1t was given upon the (ww 
poſition that the other perſon was habilis to contract a mar. 
age, that vow was null, and therefore there were no cont: 
ry vowes in this caſe, It may be anſwered, that the Law ca 
fiders that firſt marriage as a ſufficieat marriage til] it was dec| 
red null, and the other perſon who might have got the mar: 
age declared null, would have been puniſhed as an Adultert: 
ſhe had lyen with another, ergo, ſhe may be likewiſe punilk 
as a Bigamiſt, 

VI, The AQ adds, except the perſoy were lawfully div 
From which two queſtions may ariſe, . z, Seing the pa! 
Suilty cannot mary. v, 2, Ita woman be divorced for Adi 
rery ſhe cannot marry. 2»eritur,then if ſhe marrying again, 
be purſued as guilty of Bigamie, anc it may be alledged tit 


r 
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not Bigamie, ſeing the ac ſayes, that if perſons not lawfully 
lys} Þ:vorced marry,they commit Bigamie, ergo 4 contraria, where 
tron} Mhe perſons are lawſully Divorced, they commir nor Bigamie, 
dos} Yor doth the Law ſpeak any thing of the difference betwixe 
con} Yhe nocent and innocent parties. 2. Ita perſon bedivorced 

e ch Ynd chereafter he marry, albeit thereafter that Decreet of Di- 
narr-ÞForce be reduced, certainly the other party who married the 
 froaÞ$erſon divorced, are not puniſhable, except the Decreet were 
- m-{educed upon his taulc, bur the firſt Decreer of Divorce being 
othe8Feduced upon his fault who obtained it, as if he had bribed the 
e beaflVieneſſes or Judges, &c, eo caſn, it may.bealledged, that he 
clard&new chat the firſt marriage was not lawfully diſolved, and fo 
ouilnſ| he ſecond marriage was Bigamie, quo ad him, . albeit upon 
- 4 Jhe other hand ic may be debated , that the firſt marriage be« 
diſolyed authore pretore, it was no marriageat the time the 
&cond marriage was contracted, and ſo not Bigamie, albeit the 
tiber or forger may be puniſhed for the crimes ſo committed, 
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TITLE KXIX. 


Theft. 


| 
The definit ion of Theft, 3} 
In what things can Theft be committed, and whether it co 

be committed, in commodato & ſocietate, | 


The Law of Burdein-[ack , or Theft committed for nec | 
ſity. 


Whether the taking things belonging to no man ., be puniſ 
able as Theft. | 


niteſtum, 


Whether Theft ought to be puniſhed by death, 
The puniſhment of it by our Law, | y1 
How three Con(teutive Thefts ought to be puniſhed, and ln 
inferiour Fudges proceed , in judging Theft, 
How the Fuſtices proceed, in judging thi Crime, 
How hareſhips , or abigeatus is puniſhed, 
How Sacriledee is puniſhed, 
Theft in landed men is Treaſon, | 
How Theft is aggravated from frequency, time , plat, : 
and other circumſtances, 
Several.extenuations of Theft. 
Statutory Thefts, ſuch as breakers of Yards, ſtealing Fi: 
out of Ponds, Bees, &c, | 
CArt and Part of Theft, how puniſhed, 


The diviſion of Theft , in furtum manifeſtum & non m+ . 


Al. 


T beft. I91 
A Lbeit at firſt, every thing was made common , ſo that 
then there could beno Theft, yet ſince by the com- 
01 conſent of all Nations , property is introduced , Thett 
as forbidden as an enemy to this property, and asdeſtruive 
'Þ that orcer and method , whereby God reſolved to govern 
the Wotld : and therefore the Bafilicks obſerve , that this 
| rime is againſt che Law of Nature. oTiy d{dyTHLA Ks TY G01 Kes 
pv 4HCAVT 21, 
21, Theft is defin'd by Lawyers, to be fravduloſa contrat#a- 
— | to lucri faciendi gratia vel ipſins res , wel etiam u[us tjus poſſeſ« 
Sis ve,quod lege naturali prohibitumeſt, J.,1.Inſt de obl,e x del, 
ty che word Contrectatio, they underſtand,. not only the a- 
7: (5 caking of a thing , tor Thetris committed, by concealing 
hat was taken from another z bur likeways the uſing a thing 
neceþ politat,. or impignorat to-other ends and uſes , then was 
reed upon. therefore Thett may be deſcribed, tobe a 
q F{udulent away-taking, or ufing what belongs toanother 
woikh* S 
man, wichout the owners conſent, 
_ Theft is only committed in Moveables, and thence ir 
g, that by the Law of Exgland, the ſtealing Writs , which 
@ncern Lands, or Lead trom-a houſe, or Fruit with the Trees 
Wheteon they grow , is not puniſhable as Thetr, ſeing theſe 
things belong to Hererage, Nor is the taking away Dogs, 
&, or ſuch things as ſerve for plealure, accounted Thetr, 
9 it is not committed ob/ucrum, Bolton, cap. 20, and 
Theft is never committed without fraud, And albeit by the 
Civil Law, the keeping of a thing lent\, longer then the 
IHheallowed, or imploying it for another nſe then that which 
as firſt lent be Thett by the Civil Law , juſt. de furt, 
tem, yet in our Lawitis not, /, 3, Reg. Maj, caps 9, 
W., 5, and the reaſon there given is;, becauſe the intromiſ- 
riſy (> 40d poſſeſſion there , flowed originally from the Ma- 
g Fiſh ' 1nd albeit itbe a rule in the Civil Law, that inirium 
ls cujuſq; actionis ſemper eſt attendendum :; yet the for- 
Al. gs 
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a2 | T beft. 
mer.reaſon is not valid , becauſe when a maſter gives My 
to his owa ſervant, it heimploy it-to any other uſe , thy 
appointed by his maſter , as it he ſhon.d drink that wh 
was given him to pay his maſters Merchands, or if he ſhy 
ſell his maſters horſe, with which he was ſent toa tries 
theſemiſimployments would certainly inter puniſhment, thoy 
the poſſeſſion flow'd. originally trom che Maſter, An: 
think that Theft , inthe caſe vt a mifimployed lend, and 
other caſes above expreſt , is more heinous then ordity 
Thetts, ſeing iis agradged by the breach of Truft, or Frizg 
ſhip, and it can likewiſe be leſs guarded againſt : For nk 
two reaſons Domeſtick Theft is ſtill mere heinouſly par 
ed, then otdinary Thettz and ſervants committing Thet 
the cates foreſaid., are hanged in theſe Countreys, where: 
dinar Theft is not Capital, But I believe, thereaſon 
Law abovecited, is, becauſe we thought that this jon 
terpretativam , deſerved not to be accounted ſuch with 
where death is the puniſhment of Theft, Whereas, be 
in the Roman Law, Thett was leſs (cverely pupiſhe : it 
therefore allowable , that'it might be more extended, al 
I think that our Law is more juſt then the Civil Law, 
evenaccording to the Civil Law, it were unjuſt thar they 
ſon to whom the thing was lent, ſhould be guilty of Th 
for uſing itlenger then was preſcribed by the lender, ex 
-the lender had exprefly required it, for elſe by nat requi 
it, it ſeems that he hath tacitly conſented co the farth:t1 
ſoeut intacitare locatione : and yet it may be anſwered, t 
there is 2 difference betwixt locatum & commodatum , 3 
this , ſcing locatio contrahitur utrinſq; gratia & locants, 
condnitoris , whereas comodatum reſpicit tanturmn comodun 
modatarii, and ſo he ſhould religioufly obſerve the con: 
ons preſcribed by the lender, bur yer 1 amclear, that 
perſon ſhould borrow any thing , at fi ſt foran other ule,! 
what he pretended, that eocaſu, he is puniſhable, 
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remember to have read of a Banquier of Paris , Who wax 
lea'd, and then quartered , for having borrowed vaſt {ums, 
pon deſign to break with it ( which inſtance I have ſer down, 
or the Merchants of our times ) and ſeing the lender is 25 much 
wronged , andthe (eeker of the loane ſhews as great fraud by 
his pretence, as in other theft : I ſee not why the puniſh- 
ment ſhould not be the ſame, find it obſerved by golros, cap, 
21, that though inG/apvels time ( who is repute to be author 


| ff Regiam Maj.) 4 furto omni mods excuſabatur qui initiuns 


buerit ſue detentionts per dominum illins res , yet it is not (0 
zow., fot ita Cattier.take our a parcel of the things delivered 
ohim, and ſell it, he is guilty of Theft, but it is not Theft 
the Carrier to give away, or embezle the whole as he re. 
eived them , becauſe ir was delivered him in the ſame kind, 
tomf, 25, Bur this laſt pare ſeems ablu:d, for the offender 
ſigns equally to offend , and the propriator is equally inju- 
dinboth.caſes, It is doubted by Lawyers, whether Theft 
an be committed by one of theſe who are in a ſociety , or who 
ave right -to a.commonty of theſe thiags , which is the ſub- 
& matter of the commonty, Ir is anſwered, that it can, if 
aud be proved in eicher of theſe caſes ,l,f6 ſocins ff, de furto, 
1 thereaſon is , becauſe the uſing that which is common, 
rthat as in which the Soctety is conſtitute; otherways then 
cording to the rules, is in eff=& to imploy for ons own uſe, 
hat belongs to another , which is Theft, and who doubts, 
one of theſe who is in a Society, as in Beer brewing, would 
eal aw1y in the night , conſiderable quintities of Beer , our 
| the Society , but he might be puniſhed for Theft, 
Wor We KAQCTTOY To XKol/oy Tye) {kk UTO KETIAL Ti) T+o1 KAQTYS LITIPLAL 
46. Baſil, h t, 
I 1, According to the Law of Burden-ſack, or Thur ana ſe- 
, no man can be accuſed tor Their , tor as much meat as he 
ncarry on his back, R, 2M, 1, 4.,cap, 19, But Tthink this 
ould be reſtriRed, by thele two limitations; 2, It the 
C ſaid 
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ſaid Theft was committed , to fatisfie his neceſſicy , /, oy, 
rum f, de furtis, which is the meaning of that expreſj 
on , neceflity has no law, And 2, it he could not intertay 
himſelt another way, And whereas Skeen obſerves, upaf 
the Word Burden-ſack , the Thiet ſhould in this cafe, pay; 
Cow, or Sheep to him, in whoſe Land he was taken, | 
think that alſo unreaſonable , ſeing that preſuppoſes, that the 
thiet isnot in that abſolute neceſſity , which ſhould get hin 
this priviledge :. and whereas he obſerves, that he ſhould þ! 
ſcourged, I think it moſt unreaſonable,becauſe his neceſſity 
makes it in eftet, to beno Their : and it is contrairlike.þ 
wiſe , to the foreſaid 16, cap, 1, 4. Reg, Maj, that no Cont 
ſhall be holden upon Burden-ſack, By the Civil Law like 
wiſe, fraudantes fiſcum , or gabellum, the ſtealers of Cy. 
ſtomes were puniſhable as thieves, Far, queſt, 17 3; but of th 
I ſhall creat hereatter, 

IV. By the Civil Law it was accounted no Theft to int 
met with , or abſtract things that belonged to a ſucceſſion, uf 
which none had entered; becauſe, before the entering ot a 
Heir, theſe things could be called no mans, /, Hereditarit | 
ar furto, And for the ſame reaſon, the taking away Ring 
and other Goods from offa dead perſon , our of a Grave, j 
not counred Theſt by the Law of England, as it was found: 
Natinghames caſe, anno 1617, where this was only found 
miſdemeanour, and the defender whipt : but this holdsn 
now1n our Practique, which is moſt reaſon1b!e , for this :s 
effect greater then ordinary T hett, becauſe theſe things h: 
none to guard them, And in our Law likewiſe, he who fin 
a waite Beaſt , which'hath ſtrayed trom the owner , ſho 
cauſecry it either in the Court of his Over- Lord, or int:@i 
Ghutrch, or elſe he may be purſued for Theft ; and Ti 
islikewiſ: puniſhable, albeir the perſon be not known, tr 
whom che thing was ſtolen, CA4lex, Concilio 23, Andy: 

fwrin 
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refſþ KATHY UQIFapUEre, l. 43, Of 5. baſil, h, f, 
rf V, Thett was divided by the Civil Law , in manife/um 


upon} Je non manifeſtumy, Maniteſt Theft , was when the Thief 
P1y:Þ Jhimſel: was —_ , in the verya&, or it he was ſeen 
1, 1} Sw'ch ic betore he did arive, at theplace, to which he did de- 


2t the 
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nat tO catry it, Theft not manifeſt, was, when either 
he Thief was not taken , or ſeenwith it + and this di- 
inftion hath in my opinion , given occaſion to the diffe- 


eſſiyÞ Fence in our Law, betwixt in-ftang-Thief, and out-fang- 
r like hief , which concerns only the Jurildiftion where the 
CorBT hiet is puniſhed , but not the puniſhment it ſelf, as ſhall 
v like-Fþe (aid hereafter z but there are ſeveral other veſtiges-of 


f Cut in our Law , as cap, 21, l, 4, Reg, Maj, It is ſaid, 
of tz} Fhat he who is taken with nothing in his hand , may purge 
imſelf by 27 men, and three Thanes, and a Burgeſs be- 
Þg accuſed of manifeſt Theft, may purge himſelf by the Oath 
$ twelve z the meaning whereof , is, that he ſhall give his 

yn Oath he is innocent, and ſhall get ſo many men to ſwear, 


10t1%- 
on, tt 
2 of 


rie hat they believe his innocence, and this maniteſt Theft, 
RinxW8 called Thefr with red hand, Stat, Orcar, by a Meta- 
ave, hor borrowed from Murder, But with us , Theft may be 


vided into common Theft ( which is Theft (o proper- 

called, or Stouth-rife , which is violent Taett ) and 

$ a complex of Theft and Robbery, And receipt of Theft, 
hich diſtinRion is hinted at, in all our Laws , but moſt ſpe- 

Rally 50, 42, P.11, Fa,6, 

4 VI. As to the puniſhment of Theft, it is much contravett- 
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ſo. amongſt Lawyers, if rhe Law-givers can juſtly pun:ſh Thett 
r int:WFith death, and though I will not diſpute the power of Prin- 


$ and States, yer I incline to think, that tor ſimple Thett, a 
hiet ſhould nor dye, For fi:{t, we find by the Law of God, 
d which as the Scripture ſayes, nothing ſhould beadded, or 
Paired, Thett is not puniſhable by death, nor can this Law be 
Cc 2 called 
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called only a jadicial Law fitted for the Common-wealthy 
the Jews : for thatitisa Moral Law, according to its ſtatutgy 
part,. forbidding Theft, appears from its being inſert among 
the commands, and why it ſhould not be ſo, as to its Sandtiy, 
and puniſhment like Murder, Inceſt, and theſe other crime, | 
cannot ſee a reaſon, 2, Weſee that ſome Thetts are cap; 
rally puniſhed, as are the ſtealing things Sacred, Toſh, 7. Ay 
Theft committed-in the night, Exod. 22.2, and ſtealers y 
men, Dent, 21,7, by which it appears, that God Almighty i, 
tented not that fingle Theft ſhould be puniſhed by death, 
There is no proportion betwixt the lite of a man, and any my. 
ny, for all that a man hath will he give for his lite, 4; 1k 
lite of the MaletaRor is ordinarily taken, where the Crine 
cannot berepaired, as in Murder, Inceſt, &c, But in The 


it may;, and the parties wronged, would inall probability, | i 


tar eaſier (ecured this way, ſeing many will rather want the 
goods, nor have a mans lite taker, Many Thieves would «| 
ſtore, ifthey thought reſtoration might be made with (atty ſy 
their life; and the Law would eafilier- ſuſtain the puſuers pr 
bation, it the event were only to reach goods; and not life, 5, | 
ſeems ab{urd,that fingle Adultery,which is the worſt of The 
( ſeeing the Husband thereby is robbed of his Eſtate, qui 
good name, and Succeſſion ) thould not be puniſhable by deat 
and yet Theft ſhould be made capital, and that- Theft a 
Murder which are not equal crimes, ſhould have equa! puniſ 
ments, And alhe:t it be objeed, that Laban, Gen. 24, 9, di 
vow that theſe who had ſtollen his goods, ſhould be puni 
ed by ceath- Yet the reaſon in that caſe will appear to be, be 
cauſe that the Theft there mentioned, was: S:crile./ge, An 
whereas Davids Oath to Nathan, is, that he who had ſtolt 
his Neighbours Lamb, ſhou!d die, is objeRed, Tr is anſwere! 
either that was ſpoken in paſſion , which the Text bears; « 
etherwayes that was (uggeſted by a ſpecial providence to D 
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id, to the end he might be his own accuſer, Nor doI deny 
ut there was a Kind of Communion ot goods amongſt the 
ews, more then in othe: Nations, as appears by their Jublee, 


their not takingPledges,nor aiualrent,ſo that there was leſs 


on to make Thetr capital amon; ſt them,then amongſt us, 
nd that accorctag as ctimes grow mote trequent, the puniſh» 
ent may be augm: nted, but I ceny that they ſhould be ſ0- 
z2mented, that ſuitubie proportion ſhould not be keeped, 
ndit is known from <xper tence, that many men tear hanging, 
ſe chen being conſtintly keeped in CorreRion-houſes, or in 
e places where they may be kept working, as they do in 
land, tor the good of the Common-wealth, 

V II, To deſcend then to our Law, the cuſtom is, that the 


ices do ſometimes hang even for very (mall taules,. as 7ho- 
s Neilſon tor ſtealinga horſe, 10 December 1661, Watſon 


nged tor ſtealing 40, Sheeps, though there was noprobation 
zinſt him, but his own conteſfion, and though he had reſtor- 


the things ſtoln, Sometimes by baniſhment , as Richard. 
der, 6, Febr, 1639, and Alexander Cumming, and Fohy 


pler,25,Febr.1639, Sometimes they are Drowned, as Griſſel 
how, tor ſtealing a Coffer with Writs, 23, Func 1599, 
metimes Scourged, as Fames Wilſon, 7, Feb, 1608, Some- 


6 they are hanged in Chains, if they be noto: ious T hieves, 
Patrick Roy Macgrigor, May, 1668, &c, It is thought 
tde jure there is no Law 1n Scotland for Hanging 2 man tor 
gefr,which is a great miſtake,for Leg, Burgorum,cap, 121, It 


J-id, ifa T hiet be taken with bread worth a Farthing, and 


one Farthing to four, he ſhould be Seourged : for four 
things he ſhould be pur in the Joggs, and Baniſhed, from 


gr to eight he ſhould looſe an ear : and it that ſame Thief be 


reatter taken with eight Pennies,he ſhould be hanged; bur if 
Thict ſhould be taken with 32, Pennies and an Fatthing, - 
iy be hanged, 2. By the 7, A ſtat, Da, 2,13, ch, nd 


13,1, 4, Reg, Maj, onedetamed tor Theft, who cannor 
find 
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find caution, ſhould be hanged, & cap. 16, Ir is ſaid thaty 
min can be hanged for lefſe then two Sheep : and byth 
Law likewayes of Birthinſeck, a Thief ſhould not dye tor, 
much meat as he can carry upon his back: and cap, 18, a This 
being hanged anc falling trom the Gillo vs, is no more to hep 
niſhed, All which implyes clearly that Thete is vt ©" 
own nature puniſhable by death, 3. By the 82, ad, F 
P, 11. Stealers of Pleugh Graith, or breakers ot Mines, arer 
be puniſhed therefore, to the death, as Thieves. Buth 
cauſe our pratiques,is in this, a little arbitrary and uncerran,jÞ 
wiil be fit to know that Theit in Scot/and, is either puriued! 
accuſation, which is at the inſtance of a private accuſer, or| 
way of inditement, which isat the inſtance of the Procuraty 
Fiskal. It che purſuite beintented, by way ot Accuſation, ff 
my be judged by Barrons hzving power of Pitt, and Gallg 
or as our Charters call, foffa & furca,or by Sheriffs : bur it it] 
purſued by way of inditement, the Cogniticn chereot beloy 
5 the Juſtice, Reg, Maj, cap. 1, Num, 7, But this diſtin; 
on, is not well obſerved, for the Sheriffs do proceed to jul 
The'rs even byCitation, &though theThief benot taken yr 
with the Fang, which is certainly an error, for all proceſſes up 
citation againſt a Thiet , ſhould belong to the juſtices, 

VIII, In the procedor betore theſe inferiour Courts, the 
do not condemn todeath , except upon three Thetts, ortk 
the perſon be taken with Fang , and he be likewile fam 
fur, As tothe three Thetts, I find no exprefle Law to 
only,t.ut, Da, 2, cap, 17,where it is ſaid, if a Thiet be defane 
at three Barrons Courts, and wants a Pledge , or Cautione 
.rhen he may be hanged, or if he be detamed, an cited inty 
courts, or in one, and be ot ill fame likewiſez or as we ſay, the 
be pub:ick bruits and open tame that he is a Thier, then 
mav be hanged, But ſimple fame is ſaid there, not toi 
ſufficient to iater death,except that ill fare were found by 
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ize upon Oath, Yet this is nowabſoler, for fame is in no 
e{uflicicnt to interr death, 
As to the three Thefts, I find the Civilians relate, that the 
:d Thett, by the Ratucory Law of moſt places,is capital, and 
eems to be grounded upon very good reaſons, for he who is 
found comm'tting the lame crime, is preſumed by the Law 
deligne to makeir a trade, Ang,ad |, 8. devipublica, where 


commitrin2 0: Thetr twice, interrs this preſumption 
e Law of Holland provides, that a Thiet ſhall be hanged for 
: third Thett, except it ſeem otherwayes juſt to the Judge 
auſe of his age, or any other pregnant reaſon: and ordinari- 
three ſmall Thefts, are by Mathexs (aid not to be conſtrued 
h, according to the Law of Holand, as deſerves death : the 

ilians do upon ſuppoſition that the third Thetr is Capital 

clude, that theſe three thefts ſhould be diſtin&, even as to 


Wche time, and that he is to be puniſhed with death tor the 


d thett, though he had been formerly puniſhed for both the 
jer two, - or though the former two had been remitted to 
1 by the Prince : and alveit chey uſe many diſtin&ions ſor 
ring whether a Thief ſhou!d be hanged tor the third theft, 
re the firſt two were not committed within his Terricory 
uriſci&tion, and ſo could nor be puniſhea by him, yer ſince 
pital puniſhment is not interred by a ſtatute againſt che chit 
et, bur that the third Thett is only puniſhable with death, 
auſe the committer is preſume1 to be ttreclaimable : rhere- 
Ithink, that where ever the Theft was comm:tred, yer 
the third Theft, che thiet ſhould be hanged; for albeir 
rebe noexpi:els {tatute tor that with us, yer, ſeing Gomeſp- 
haſaneus, and other farnous Lawyers, atteſted his ro be 
general cuſtome of the world; Ithink it ſhould be tol- 
ed by our Sheriffs and interiour Judges, who being deter- 
ted by that number , have ſome certain 1ule whereby they 
y be both limited, and warranded, which is much ſiter 
then. 
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then chat they ſhould be allowed ſcop, to break out into, 
extreams of either cruelty, or cowardlineſs, 

The Law ot Zxglard divides Theft or Larcenry, into pet 
Larcenry, when the thing ſtoln, exceeds not twelve pens 
and its puniſhment extends not to death, and grand Larcenyf 
when it exceeds twelve pence, wherein the thief is puniſhy 
by death, except he be ſaved by the book : and if one ſteal; 
the value of ſix pence, at onetime, and ſix pence at anoths 
time, then he is guilty of death; bur if two ſteal to the yi 
of eighten pence joyntly, each is guilty, | 

Common bruit, and open fame, of being an ordinary thidh 
ts likewiſea good ground of making theft pu ſhable by ge! 
the thiet being taken with the fang, & hs fares famoſe ſine; 
famati de pluribus furtis, are ordinarily hanged likewite, 
clear by Clarus, Num 8, hac tit Menoch, arbitrariis Caſs, 50S 
And it is ſufficient that witneſſes depen of their credulr 
and that they are informed by others, our Law calls (i 
de famiati de latrocinio; and it he cannot find caution, the 
Law appoints, that he ſhoul1 be proceeded ag1inſt as i 
were a proven thiet ; for latro defamatuseFlatro probatus,uel 
equipollent in our Laws ButlI think theſe Laws too ſere 
2nd they are not in uſe, 

IX, As-to the procedor of the Juſtices , it is becauſetk 
power is more eminent, that they areallowed to be more 
trary ; but Ithink the diſtinion allowed by Civilians, 
be very reaſonable, which is that, i» furto ſimplici, in fin 
theft, the pain of death ſhould never be impoſed, bur int 
lified thefr, it the quality be ſuch as agredges the cr:ment 
much z Which aggravations are either taken from the thin 
ſelf, that is ſtoln, as in our ſtatutes, the ſealers of Pleu 
oraith, cutters and deſtroyers of Pleugh, and Pleugh-grit 
in the time of teiling; and cutters and deſtroyers ot gronglt : 
trees, Or breakers of Milnes, or ot leading corns, or fewel, Wo: 
to be puniſhed to the death, as thieves. $2, 447, 11, 1,7|Mhi 
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to Fhd hochers and killers of Oxen, horſes, and other cattel, are 
1niſhable by death, and confiſcation of movables, as well 
) pet} @mmiteers as recepters, Az. 110. p, Fa, 6. and upon this 
pence} Ki were hanged, for killing Dr#mlanert's ſheep, 20, Feb, 
reemp666, Albeititwould appear, rhat that a& is only to be ex- 
1[h22$S+aded to labouring cattel. Xora, this is a caſe wherein Thetet 
ſteal Fay be committed, without carrying any thing away, for the 
notiFFoing of theſe wrongs, without carrying away the thing 
e viiSrronged, is conſtantly declared to be Theft, & per conſtituts- 
Qem Frederici Secandli deftat, S. agricultores , the ſtealing 
y thi! Pleugh graith, is puniſhed, as a particular crime. 
y dey X, Herdſhips, 1:kewiſe, which is, the driving away a great 
ſreiF@pany Cattle , called by the Civilians, crimen abigeatas, is 
le, 8FYWkewiſe by the Law of all Nations, and particularly by ours, 
(u, 29 niſhed with deathy but.though /ex prima dig, de abigeat : (ay 
ecu Yhat abiges ad gladium dentur, Yet Mathens doth interpret, 
11s (What not to be meant, de ults1o ſupplicio, but only de ludo gla- 
the olWatorio, and with. this agrees, /, 2, T0741 envnaray ryxanue mouree 
| 5 11» 44 05514 2 Bur it chey went with arms, they were puniſhed 
5 et Wich death, as the Scolia of the Baſilicks obſerve, Tt may be 
) (er@(cfully obſerved, that thoſe who drive away Herdſhips, cum 
ladio, with arms, are puniſhed by death, becauſe they are 
uſe Witcher Robbers then Thieves, 2, Theſe whodrive away 
1orenWreat Carcle, are more to be puniſhed, then theſe who drive 
ans, Wy the leſſer, /, 1, f de abige, 3. Theleare tobe molt 
in ſinWMeverely puniſhed, who live in acountrey., where that crime 
ut in (0 moſt frequent z and therefore our Highlanders are moſt fe- 
rime 1fecrely-puniſhed, 4, Theſe that drive away cattle fiom the 
je thin Welds, are more to be puniſhed, then theſe who drive- out of 
PlevWhe houſes, becauſe Cartle in the fields have-no guard but the 
1. grill aw, 
{ or X I, Theftealing likewiſe of a thing conſecrated to Gor, 
fewel, Woorages ſo the Theft, as to make it puniſhable by death, and 


1, 1, his was called Sacriledge by the Civil, and Cannon Laws, 
Dd and 
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and was diſtinguiſhed into ſeveral degrees, as 1, Ifa thing, * 
cred was ſtoln out of a ſacred place» 2, If a thing | 
cred was ſtoln ont of any. place, 3,. It a thing not Sacred 
ſtoln oat of aSacred place : But thir two laſt are not progy 
ly Sactiledge, Wich us there are no-formal Confſecrati 
uſed of Churches, Veſtments, .Cupps,.8c. and ſo we haye; 
ſuch formal crime, as Sacriledge ; nor have we any. a& 2gand} 
it, YetIthink, to ſteal any thing deſtinat to Gods: ſeryich 
and even to ſteal any thing our of a Church, deſerves to be 
niſhed with death, And this Theft'is aggraged with us, ne 
only from the nature of che thing ſtoln,, but more from i 
placez and thus allo Murder, or mutilation, committed wh 
the Church or Church-yaird, is more ſeverely puniſhed thi 
other Murders and with us theſe who ſteal out of Church 
are ſtill hanged, or who ſteal what is dedicated co, or ſerves! 
Church, as Baſons. &c. 

X.11, The next aggravation of Theft is from the pe 
who commits it, and thas Theft, when commicted by [and 


men, . is puniſhed with us as- Treaſon, A#, 50, t: 11,74 


the words are, that. if it ſhall happen any landed man to! 
lawtully and orderly convict of common Thett; recept of thei 
or Stouthreit he ſhill incur che crime and the pain of Tre 
Thereaſon indu tive of thi- act was , becauſe it was eafieth: 
landed men ro commit theft, then for any others, and{ 
it ſhould be more ſeverely puniſhei, and theſe alſo wanted 
pretext ot neceſſity, or ruſticity, - and muſt be preſumed! 
be extreamly mean and malicious perſons, whom the Co: 
mon-wealth might well want, and whom they ſhould not i 
ter: but it may be here doabted who are-theſe, who are by! 
act to be accompted landed men, , And it would appear, 
That only ſuch as have themſelves, or their Predeceflors, bt 
Intett, are only ſuch, for,uul/a {aſia nullaterra,and ſoa Cilpt 
rion or chaiter or a.refignation zn favorem, . makes not atht 
to fall under rhe compaſſe of chis AR, Yet ſome-think an H 
ſerved andretomed, doth fall within this Ggnification, thou 


} 
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ing} Te be not Infefr, becauſe his lying out is his own fault, and fo 
ng ould not detend him, 2, I think that a perſon who was 
rednd4 Wacea Barron, if he be thereafter denuded, © falls not under it 

prope] Þþr albeic ſemvcl baro is ſemper baro in our Law, Yet that max- 


rating We holds only preſumptive; and if it beproved that he was 
vers Mually denuded, that will liberat him from wvitious incromiſſi- 
29a, much more a crime that deſerves forfaulter and ſtatutory 
ſervieÞ Fimes, are not ro be extended, By ordinary theft in this a& 
be p{Y meant, thetc withour any aggravation of violence, herſhips, 
us, 14 &c, by ſtouthreit is meant violent and maſterful theft, And 
Om iS this kind of thett hath the diſadvantage of being treaſon, 
vik$S ic is juſt-chac it ſhould participat of all the acyantages which 
ed th} Fe allowed to thoſe who are purſued, as traitors, ( & quem ſe- 
urcheÞ Buuntur incommoda eum debent [equi commoda)) and therefore 
ves tf Bo inferiour Judge is Judge competent to a proceſs founded 
Jpon this ſpectes of theft, as was tound in 7uly, 1668, where 
 perſe}@procels incented againſt a landed man, before the Sheriff of 
' lance 10107, vas Advocat to the Juſtices upon this reaſon; albeic 
|, 7.48 was alledged-that this a being conceived i» odinum, and for 
n to {preſſing otthefr, it was unreaſonable that it ſhould not be 
of the uarrellable before every Judge, for thereby many would be 
Trealueterred from purſuits againſt landed men, poor, albeit the 
afict Wuniſhment was in this theft, greater then in others, - yet the 
and W&cvancy and probation wasno more intricat here then in other 
nted Wiſes, 2, It was alledged that the purſuer reſt:rited his Li- 
med We! to ordinary thett, which the Juſtices found he could not do, 
e ConffMWecauſe the relevance, and probation would be, eadem utrobi- 
not (fe ; and albeit the pairty would reſtrict as ſaid is , yer the 
by tings Advocat might, at any time thereafter, found a Proceſs 
car, Wt toretaulter, and needed no more probation? as in the caſe of 
1s, blob auch, though the Shet iff of Selkirk had only fyned the 
ciſpoMhict, yer the Lords ſuſtained a declarator of eſchear upon char 
© athM:me verdict, whereby the thiet was found by them guilty ot 
an Hhett; for the Lords thought that privat parties could by no 
, thou: D 3 C&- 


declaration nor deed of theirs, prejudge His 4gfeft;e's intereſt; 
ſo that from this ground, it may be debated, that when a lag. 
ded man is purſued for thelt; the purſuer cannot reſtrict his pyr. 
ſuite ro a purlyite of common thete, As alſo, that the pur. 
ſuer failzicing to prove,in this caſe commits Treaſon, becaule he 
who purſu-s any man tor treaſon, if he be found calumnious, 
commits treaſon. It may be doubted alſo if che Council can 
mitigat the puniſhment here, ſeiog they cannot remit Trez. 
ſon: Yet in thir Statutory Treaſons the Council ordinarily 
mitigats or converts the puniſhment, Nor lee 1 any reaſon, 
why it may.not be alledged that cheftin landed men, is rgt 
made treaſon by this A; but is only declared puniſhable a 
treaſon ,. and Theft, thatis not to be judged as treaſon, 
though it ſhould be puniſhed as ſuch, for theſe two are-differ- 
rent.. 

X.ITI. This crime of Theft becomes ſometimes atrocious, 
and ſo ſhould be puniſhable by death, becauſe of the irreclaim- 
ableneſle of the offender, .and tripke thett is capital in inferiour 
Courts, . though the things ſtoln be very inconſiderable, be- 
cauſe this ſhews 2 habit or double thett, if the thing ſtoln be of 
great moment. And by the firſt Statute, D4.2.$.,4.A thief ba- 
niſhed, being taken . again in theſe Territories, from which 
he was baniſhed, may be proceeded againſt with all ſeverity; 
and the breaking of park Dove- coats, &c, is puniſhable þy 
death at the third eime, A#, 84, F. 6, P. 6, 

The way likewiſe whereby the Theft is committed, makes 
it oft deſerye to be capital, as the ſtealing by falſe keys , or 
breaking houſes, and inchantments, and if it be committed 
maſterfully, ( as we uſe to ſpeak ) which is called Stouths 
reit with-us, and Roboria, by the Doors then it ideſe:ves 
co be capitally puniſhed ; but of this atterwards, 

Thetr is likewiſe -aggraged from-the-time, as ſtealing in the 
night is puniſhable by death , if the thei defend himſelf, and 
5earmed, .l. furem; ff, ad 1, Corn, de:ſicar, but with 'us gene- 


rally: 


T beft: | 205 


rally # thiefhreaking houſes in the night: may be killed by the 
perſon invaded; 422. Cþ,2.f.1-ſef.1.which may be extended 
2lf ro ſuch thieyey as are Prepari 2 £0 break the houſe, or who 
haye done it already, and to ſteal any thing in the time a 
houſe is burning, or when a Ship is wrackt, or intime of tu- 
mults,- or general deſolation, were highly puniſhable by the 
C:yil Law, either pexa faſtium cus relegatione wel in metal- 
Im, And with us I thiuk ſuch thieves thould dye, for both 
they add afflition to the. afflited, and ſo ſhew very much 
malice, As alſo the commutting T heft is then very eaſy, avd 
to theſe caſes I may adde theft committed in time of Peſti- 
lence, : 
XIV, As theft is aggraged by theſe, ſoit is extenuat by 
other circumſtances, as x, In caſe of necefſicy, - as {aid is, 
2 Awife ſtealing from her own husband, is not (o ſeverely 
to be puniſhed as in other caſes, for in;efte& ſhe hath ſome in- 
tereſt, and therefore by the Common Law this was not pur- 
ſuable as theft ,. ſed aFione rerum amataruym. l, qui ſervo, &,. 
item placuit, ff, de furt. but with us, rhe Kings Advocat may 
purſue either wite or husband ſtealing from one another, 
though the parties cannot, . For it is tobe preſumed that 
there is too much malice 1n ſuch purſuites, an4 that the pur- 
ſuer deſigns in that caſe rather to be free from the matriage, 
then to have the Crime puniſht, 3. He who ſteals from hfs 
debitor, . who will not pay him, or ſteals what was,robbed 
from him, is puniſhable, = not by death, Clar, num, 20: de 
71, 4, He who ſteals a thing of ſmall value, de mmim non 
carat lex, of which formeily, 5,. If the party from whom 
the thing-was ſtoln, declare that ic was not away-taken with- 
opt his conſents, ſome Lawyers think the crime is thereby 
purged: Which opinion others allow not except it be alſo 
proven, that there were preſumptjons of a prior conſent, as the 
ſtealers good tame, his friendſhip to the party accuſed, the res 
lation by affinity, or conſanguinity; 8c, bur with us-if _ 
intor- 
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intormer ſwear not the Libel, and depon that the thing wa 
ſtoln, for ought he knows, the Libel will-not be luſtained,s, 
the taker had probablereaſons, to preſume the things taken by 


him tobe his own, then he is excuſed from Criminal puniſhment, 
FT pos THY php aTIENY TApantu Tra furno1v, ad civilemqueſtionem tranſ- 
miltitur, [,1,$, ult, wit eniaror, 
X V. Therearewith us other ſtatutory thefts, which are 
not ſo of their own nature, but are to be puniſhe as ſuch, as the 
'breaking of Milnes, &c, A, '$2.p.11,F,6. ASalter, or 
Coalyer alſo, lezving his maſter withour a iufficient Teſtimq- 
nial , of at leaſt a ſufficient reaſon given for his removal, and 
atteſted by the Bailie, or Magiſtrat of the place, are tobete- 
pure and puniſhed as thieves, 4,11, p.18, F, 6, bur it would 
appear that ſuch only as receive fee and wages trom others, are 
only puniſhable as ſuch, but not otherwayes ; and really 'it were 
unreaſonable, that a _ Coalyer or Saltermight not leaye 
that trade, either to take another trade, or for ficknels,or any 
-other cauſe, and that a&t ſeems only to hinder their going from 
one maſter to another, 
Stealers of Pyks out of ſtanks, breakers ofDove-coats, Orch- 
a:Cs or Yards, ſtealers and deſtroyers of Hives, are puniſh- 
able as thieves, and this is ordained to te a point of dittay, and 
the unlaw to be ren Pound, and mends to the party, .contorm 
co the Skatth, A, £9, P, 6, F, 4s but by the 33, AG, 2, 
P, F, 1, ſtealing of green wood by night, or peilers of barks of 
trees, ſhould pay jourty ſhillings to the King, and aflyth the 
Party, 4@,33.2, P,F.1,But thereafter by thet2 A@#, 4 P, F.5, 
the b:eaking of Dove-coars, Coney-gairs, Parks, or ſtanks 
(?, e,) Ponds, is declared-to be puniſhe as theft ; bur ſeing that 
2ppoints not that it fhall be thett, -tt may be doubred it it 
ſhou'd be repute as theft, as-to the other diſadvantages. 
I find tharupon the 25, of Iuly, 1623, two fellows called 
Raith and Deane, are ordained to be hanged tor breaking of 
Yards, ftcaling of Bee-skeps, and ſtealing of Sybows, By the 
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£4, 4, 6,P;F, 6, the deſttoyers of Planting, haining-broom, 
pollicie, are tor the fi-{t appointed to pay to the owner the 
wail, and ten pound for the ſecond; the avail and twenty 
pound for the third,. the avail and fourty pound, and if they 
te not reſponſal, tobe pat in Priſon, and inthe Irons for 
eight dayes, for the ſecond, fifteen dayes,: for the- third a Mo- 
reth,and to be ſcourged at the end of theMoneth, By. which A& 
likewiſe, the breakers of Dove-coats, Conyingairs, and Parks, 
re to be puniſhed the-ſame way, if they be not teſponſal, they 
ze to hanged for the third fault; It is obſervavle, that though 
theſe perſons abovenamed were hanged for breaking of Yards, 
yet there is no warrant, therefore by that AR, chough there 
befor breaking of Dove- coats and Parks,. and fo we may per- 
ceive, thatthe former a is not-abrogated by this AR: And 
this A& declares, . that the puniſhment here preſcribed ſhall be 
mhout prejudice to call the detenders at JuſticeCourts,and all 
the innovation introduced by this aQ,. is that the offender may 
betryed in thircaſes; by the Barron, or Lands-lord, within 
whoſe Lands the; wrong was committed, it the offender be ta- 
ken reid hand, (whereas Land-lords ar not. Judges compe- 
tent) and by the Sheriff, if they be not taken reid hand, 2, 
There is allowed by this Act;a power to Land-lords, to Judge 
nthe caſe of wrongs done to th-ir own Tennants, which 
revlariter was not lawful, It is likewiſe obſervable, that this 
ad the 12 A, F. 5. þ. 4. adds ſtill without the good- will of 
the owner, So that I think, that albeit the owners declara- 
tion be not ſufficient to abſolvethe chiet in other caſes, yer 
Ithink it is in this caſe, and that for theſe two reaſons, becauſe 
this ſtatutory cheſt; is only introduced in favours of the owners, 
and this Clauſe had elſe been uncneceſſar. 2. Ir is pre{umable 
that the owner would not refuſe his.conſent to kill a Deer or 
Coney,and this we may obſerve,that the words;uwito domine, 
lathe definition of thett; are not ablolutly unneceſſary, as ma- 
t.Lawyets carping!y.obſerve, and that in ſome caſes, the = 
Gar: 
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ſeht of tlie dwrier way defend. the ay 3. "Te may be oh 
pro 


feryed from this A&, that theit ſhould ved by confeſſion 
or witheſſes, arid though other crimes may be proved by pre. 
ſumprions ; yer this ſhould nor, ſeing death is fo exorbitanty 
plniſhment, 4, Tris obſervable, thar-the Sheriff-depure, of 
othtrDeputs; may firin'caſes belonging ro the Sheriff himſelf, 
ind thit the Declinatur which is ſufficient againſt the one, ex- 
cludes not the other, To take Doves alſo, which belongs to 
their Dove-coats,or to kill chem, is repute thetr,/, Pomponins, 
8. Pomponins ff. fam, eriſc, and by the DoQors, Chuf|. fol, 
1484, for ſeing theſe creatures are ordinarly tame now. and 
that by the cuſtome eſpecially of the low Countries there are 
few or no wild Doves, it folldws that it ſhould be unlawtul to 
kill or ſhoot. them, as it is to ſhoot or hunt other wild beaſts; 
The ſtealing likewiſe of Bees, which are kept in hives, was ac 
comprted theft, 1, Pomiponins. S, Pomponius, f, fam, eriſc, and 
by the Law of Germanie, Berlich, concluſ, 50, For which 
though an arbitrary puniſhment ſhonld be regularly inflited, 
yet it the Bees ſtoln be of great-value, or if the committer has 
been frequently deprehended in the like gnilt, then the Do- 
ors are of opinion, that even ſtealing ot Bees may be puniſhed 
by death, Fac, de Belloviſ, pradt, crim, Cap, 20, num, 32, bit 
T think onr Law juſter, which conſiders more the habic oft 
oftender,then the grearneſſe of the offence, Stealers4ikewile ol 
Pyks out of ftanks, was forbidden, but not puniſhed-by the Ci 
vil Law, bur by the cuſtom of all Nations, it is now puniſhec 
arbitrarly according to the differing circumſtances, Berlich 
concluſ, 57, 

XVI. Art and part depenids/in this, as in orher crimes, upd! 
circumſtances, but the ordinary rules preſctibed by F rin 
cius queſt, 168, are, 1. That he Who gives counſel, or pe 
ſwades to ſtea}, is pantſhable as the Thief, 2, He whoa 
fiſts, eſpecially it he partake bf the Thetr, is guilty, thoughh 
be not actually preſent, -3, He whotecepts the thing _ | 
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the Civil Law; cones, ora deligneand efliy to ſteal, if ns 
Wh was committed; was not puniſhable as Thett, Loalgarisff, 
& fort, whete-it is ſais, thathe who eatred'another mans Clo- 
ſet upon defigne to ſtea], if he touched nothing, is only puniſh. 
tble «dFiove injuriarum fs ſine vi, vil de viſtyut intravit,” And 
with-us, T think that efſaying to ſtea], ſhould not be puniſhed 
with death, ſeing the eſſayer might have repenced, and ſeing 
furtums eff contreitatio res aliene,(0 before he touch any thing,[ 
think he cannot be called, nor conſcionably puniſhed as a 
Thief, He who ſhews the way to a Thief is not a Thief, 
viutes TwguyorTI THY efoy wx 51 wherris But with us this mighec 
he eſteemed art and- part by that Law likewiſe, it one broke 
the gate upon revenge, and another entered and ſtole, the 
breaker of the gate would not be lyable for Thete , 


6 yay apatriuere aver Halerior Tx Sieciguras, |. 53. Baſil, 
br, and yet I think, that he who brake the gate would be ly- 
tble for the price of the things ſo ftoln, becauſe he occaſioned 
by unlawfull means the things to be ſto|n:Law has determined 
generally, that ut furtwm nemo facit fine delo mals ita nec oper, 
& conſfilium fert ſine delo malo, & is conſilium dat qui furtume 


ferſuadet, & w opem fert qui miniſterium furto preber, 


rufuney #1 1469 6 THY KATHY vor ie, ome Satu l, 3unoyioas, TIva x; Bows 
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And Iconceive that there is in Law and reaſon, a great 
difference to be put betwixt theſe crimes, which are only 
committed againft our fortunes, and in caſes which may be 
repaired z wherein aQual loſs ſhould be more confidered then 
attempts, and theſe which are irrepairable, whea commirted, 
and are attrocious,and concern the ſafety of/our perſons, where- 
inattempts ſhould be highly puniſhed, 

\ If he whoſe goods are ſtoln, does require the maſter of the 
Thief, or him in whoſe obeiſance he is, or with whom he is 
found, to deliver him up to him, that Juſtice may be done 

Ee upon 
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pon him); chematerenſaſitien: the-Thief, ſhoutd eithei 
qilive him' erpadenes ef, ice, elſe he isguilty. of the 
> 


97 0am 91 v 3 P43; AF, 2,. And al. 
beit peir the word obeifa ho = would ſeem to include yi, 
fals, yet it ſhould not extend to-theſe, ſcing it is reſtried þy 
the es maſters and ſuſtainers,, and, by. /nfeinare, + are —_ 
fach a a5 entertain the prune ag ho0 _—— 


, ' 4 GO, #5 #0 Ly 
: : : : : _ W 4 * = - - = 
_———Y . 
» W3ET ' . F : q Ss ; " oe 
ns Bb . ibs *-4 "W 
;* . . © x IT" 2 . N Pl £} - i ; ; , a 
. \ * . # ” 4 + */ - : * #\ 'Þ. x k 34 972 F. '&. of if {; % | : 
: . 6 2 F | — 
| 61% £ Ce ' 
| -# ' 4 . 


Can) 
TITLE XX. 


+ 


| © Thick hoot and Recepe. 


—  ——————— —_— ww 


L CC_—_— — 


1, What is Theft-biot, andby whons committed, 

:, Whats rectpt of Theft, 

3. Howrecept of Theftss puniſhed, | 

4. The principal Thief ought to be diſcuſt yo! the Receptor, 

5. How the hushand'is to be puniſhed for what's found with the 
wife, & © contta. hope. | 

Row Stryanrs are puniſhable forthe Maſters theft, 

How buytrs of ſtoln goods are lyable, 


- 1 # WS, 


T* Heft-boot is committed by ſecuring a Thief -againſt the 
2 - puniſhment:due by Law, : and properly-it is when She- 
ifs and other Judges who ſell a Thief, -or fyne with him'in' 
Theftdome, committed, or to be commirted,P, 13,4, 6, AZ 
137.2nd the Lord of regality, committing thiscrime, loſſes hif 
Regalities and Barronies, #4 ef, his Offices and Jurisdi&ions; 
«Lord ofRegality, andas Barron,and the;Fuftices and the She- 
i loſs-life and goods, Thett-boot is alſocommitted by any 
«her perſon who takes a ranſome from a Thief, when he finds ' 
timwith the fang, 3, Whenaparty who was leafd, tranf- 
i& with the Thief, and paſſing from the- purſtire which is 
Maiſhable, becauſe the _—_ being by thecrimewronged 
e2 we 
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well as he, and his Majeſty having jus queſiium to the moye; ee 
ables of the offender, iris unjuſt , that any” private Party loi 
ſhould have it in his power to indemnify the I and Wl {5 


albeit thir two laſt ſpecies-of Thett: be not expre y contained kn 
inthe A&, yet ſeeing the act bears, that Lords of regalities, W + 
Sherriffs, nor others, ſhall nor ſell, &c, under the word : other il. 
generally all tranſgreſſors are comprehended,and by the 2, 47 
1, P,F,5. itisdeclared, thathe who tranſaRs with a Thief, ih; 
for Theft committed againſt himſelf, ſhall be nt of Thett WW 11, 
boot, and ſhall be puniſhable as the principal Thief, from 

which it appears, that the puniſhment of Thett-boot inprivate 
perſons, is the ſame with the puniſhment of the thief, where. f.d 
aSin the firſt AF, P, 13,F. 6, there is no puniſhment ſtatuted F.5 
again private perſons who are guilty of. Thett-boot, only + ;1-. 
eainſt- Judges tranſaQing or ranſoming, and Skeey, verb, Botr, WW car 
defines Thett-boot to be whea any perſon agrees with a Thief, W 74; 
or. puts him from the Law, And yet Iremember that inFay 
r665, Angus Mackintoſh, being purſued by theSherifſeDepute 


; $ 
of Inverneſs, for. Thett-boot, as he who had componed wit! Bo 
2 Thief who had ſtoln ſome meal from him, the Lords of Sel-M, ;+, 


fion did Advocat this purſuite to themſelves, becauſe they recer 
thoughe this crime of Thett- boot in deſuerude, and therefore ny, 
they reſolved to ſear it themſelves, that chey might clearly de- ceipt 
termine what T heft-boot was, and how: tar it was to be ett, þ;e 


' tended. liſhec 
I 1,. The Ciyil Law:knew not ſuch diſtinQ-crime as receptW©Wn,1et 
&f Theft, but it was comprehended under the definitiW1,; 


on of Theft, forrecept is defined to be'occultatio. latronumj 
wel maleficorum ab eo qui latronem.apprehendere poterat' pecunis 
vel ſurreptorum parte accepta, l, 1, f.de recep: it is the wilful 
concealing of proteRing a Thief by him who might have t2 
ken and apprehended him, and that either for money, or a pat 
of the ſtoln goods, from which definition it may be inferred 
I,. That ſuchas lodge Thieves ia Inns, are nor lyable forte 
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« if cept, except it be likewiſe proved that cley; knew the perſons 
! Wl ſodged to have ſtoln goods, which ignorance will novexcule, 
«(Wl fit be affeed and deſigned ignorance, as it all the neighbours 
CN knew, or if ie was intimat.co them, or if any perſon offered to/ 
» WY inform, and the Inn-keeper wonld not know, or if the gueſt of- 
iN fered an extraordinary reward, or offered to bribe ſervants, or 
WW kept a very jealous watch, which preſumprtions may infer an 
1,  zbicrary puniſhmenc, but not death, 2, Ir may be inferred: 
that the lodging a kinſman, a wife or husbands entertaining 
mM one another, will not inferr recept, becauſe that is preſumed 
a on be done rather, out of love, then avarice or dole, /, 2: 
eB f. de recept, which was extended as Chaſdan, obſerves, rabr. x, 
all 6-5, 0.13, toa Miſtris.concealing.her ſweet-hearr: In all 
4M which caſes the receptors. are only, to be excuſed, if they com- 
municat not.in the Thefr, for elſe they are to be puniſhed as 
ef, WI Thieves, for that is not the effe& of love, but of fraud, 
49, 11l.Recept of theft with us,is puniſhable as the principal thief, 
$4,217, Alex,z2,W here it is faid, that whoſoever ſhall recepr: 
the thing ſtoln williagly and knowingly, he (hall be puniſhed: 
sthe principal Thiet; and from this it may.be concluded, that: 
Wrecept with us, is properly, when the thing ſtoln is re- 
cepted, and not, when. the ſtealer without the Thett isre- 
"Wciipted ; for to as the recepting of the Thief, it appears only: 
Mo be puniſhable , when Lecters of Intercommuning are pub-- 
liſhed, prohibiting all the Leidges to-recept or fortifie a 
ceMmilefator, elſe Letters of Intercommuning were unneceſſary z: 
htiW nor ſee I'why the receptor of a Thief ſhould be ina worſe con- 
"uv (tion then the receptor of a Murderer and our practice ſpeaks: 
0119 ftil! of recept of Theft,not ot Thieves, ar leaſt recept ofthis na- 
turefalls'not under this ſpecial crime, but anly-under the Thief 
reneral crime of 'recepting malefactors, butt the receptor of a 
Witke money, or good deed, for the recepting even his perſon, 
eca[u;he is guilty of Thett-boot, but by the 22, 4@?, 1,7, 
| | t: 
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Lt is declared, that whoſoever intereommuns with Thieyes, o delive 
a\ſſts them in theiritheftous ſtedlings, or deeds,either in going, ME 
or cormingyor gives them meat, 'harbour, or aſſiſtance, or tryſts might 
with them any manner of way,they ſhall be purſued, either Ci, M'%** 
villy, or Criminally.; bat this a@ ſtrikes not againſt ſuch as Gut 
have entertained the Thief any conſiderable-rime, after the M'** 
committing of the Theft, and before Letters of Iatercommu. W'**< 
ning were execute, | | j grante 
I V.. The receptor with us cannot be puniſhed, or tholeaa (W"*'* 
Afize, till the principal thiet be firſt convid z for it he beafe = 


ſoilzied, the-receptor cannot be puniſhed, 574t, David 2, cap, 
29, bur by the $3. cap, quon, attach, it was only declared 


that the receptor ſhould not be puniſhed rill che-principal was 
either convidt or attained, z, e, accuſed with us, Now it is 10- 


violably obſerved, that the principal thiet ſhould befirſt diſ- 
cuſſed, as was found ER 


and in Ann 
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1663, .averdi& againſt George Grahame, befgre the Juſtices, 
finding him guilty of fraudvlent uſing of a Bond, wasreſcin- 
ded, becauſe the principal thief was not firſt diſcuſſed: the 
caſe was this, Achmuty, granted a Bond tothe Lady Bairfort, 
for eight hundreth Merks, ſhe aſſigned it to George, bur there- 
aſter payed him another way, and retired the Aſſenation and 
after:thisſhe put both Bond and Aſſignation in a Bonner caſe, 
and George having come by the bond ( as he pretended from 
Miſtris Billing, Daughter tothe Lady, whoalledged ſhe had 
got it from her Mother for debt ) he ſends it to 1reland, and 
recovers payment, whereupon he was purſued for fraudulent 
uſing, and recept, 2nd his diſcharge of the former aſfignation 
was produced, andthe Bond was proven to have been 'in the 
Ladies cuſtody,  'Wheteupon he was convid by the Aſſize, 
but this verdi& was reſcinded with the Tuftices Tntetlo- 
quutor, becauſe the Libel was nor relevant, till Maſter and 
Miſtris B1/;ngs, had been f1:ſt diſcuſt, and the verdi& was un- 
juſt, becauſe it was not proved that they ſaw Gcorge Grhame 


deliver 


pE, 
| F 


V. 
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4eliver baek-the Bond, and the general diſcharge might have 
teen given, (pemumerande prunes and if ſuch ufing'ss this 
night: be termed Theit, all ations of exhibitiohs would be 
raed in purſuits for theft, ' | 

But itmay-be doubted, whether if the Principal Thief dye, 
the receptor maybe puniſhed, ſeeing after death the Principal 
thelc cannot be enquired into, for though that priviledge be 
ranted, -q»0:ad.the diſcuſhon; - yet it inferrs no indemnity ro 
thereceptor'z and we ſee; that where the henefite of diſcuflion 
s2:anted to- Heirs or Cautioners, he who hath the benefite 
my be pur(ued,if the party who would have been firſt diſcuſt, 
be, in ſolvendo,and the reaſon of this maxim ſhould hold, when 
the Principal Thief is alive; atyd not when he is dead, is, becauſe 
tis preſumable chat the purſger is'malicious againſt the recep- 


" Wir, for elſe he would Conbtlefſe purſue the Malefator who did 
" Witemoſt immediat-wrong co him, which it is'probable there- 
| Metor knew-not;} iTr-may bealſo/doubred, if the Thief dwell 
' bEagland: or in'France,' whether the'purſter muſt firſt dif- 
iſe him,. 1 ent En 


V.. 1f the thing ſtoln by the wite, be found with the huſ- 
nd, he-is not to be puniſhed, ' except he expreſly promiſe co 
kfend his wife, -or warrand herz' bur'it che.thing ſtoln by the 
kucband be found:under the wites keys, or undet Her care, the is 
miſhable 25 a thief, $:at, Wil, c:'t9; &f quon, attach, c/1.2bur: 
heſe Chapters are.cantuſed, and atprattrci both man and wife 
zelyable, .if they. were acceftory-to any others Thefts, bur no 


therwide,.. 


Albeiz the:.cancealing:of 'ThefebeCtiminalin others; yet ig 
» ;notf{ina Site, oabid, And 'yebthehbtds authority is 
| c d.not'to:he ſbfficien 21\podetent} her irdcrocions tines, 
© Wiough ſhe be obliedged; generally 'ro obey him, 1634, . From 
1 hich it maybe obſerved, frſb} That! thete' is accompted an 


ocious crime,; for. thar Chapter rrears'ot Theft, albeit this 
N 5 % ' ONURI..: Si. / iQ LIT i'd &s 4 b, ; 
k e- 
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tbe much<controverted amongſt the Doors, who after 2/lon 
debate, whether Statutes ordering the:precedor in atrocioy 
ctimes,generally ſhould be extended roThett, which they rele 
0 the arbitration of the Judge, who is to Judge according ty 
circumſtances, And certainly, picking, or petty Thett, isnot 
an attocious crime, exceptawhere the Thiet made a trade of it: 
amongſt other inſtances of this, Ithall only cite Robert Lands, 
who was er: þ baniſhed for -theft-and pickry, | anno 1638,” but 
thett joyned with violence. and-rapin, touth-reit is atrociou,, 
2, Itis obſervable from that text, that incrimes that are 
not atrocious, per 4rgumentum 4 contrario, obedience tothe 
husband, excuſes, the wite, 0}&97 2f/3 i790 
VI. It is tatuted,v,s.that ſeryaqes are obliedged to reveal their 
maſters ther, elſe.they-are gaiky;; Frommwhich it may bede- 
bated, that a ſervant who left his maſters ſervice immediatly 
though he was in company -with him atche comitring of thet 
is not puniſhable for-his being in company, ſince he might ha 
been brought upon the plate without knowing his Maſtes 
deſign, and being there, durſt not to have refuſed concurſeuy 
on ſuck accompr, . 'I.ſaw ſome ſervants Aſſoilzied bythe 
Council from death, they having left their Maſters ſervice, a 
Cid is, though they revealed not the Thefe, which-they might 
have omicred, either chrough fear, or waariof probation, * 
V 11, Recepr.. then .is puniſhed as Theft, which muſt bt 
meant only of immediat recept, for the:mediar ſellers of good 
elonging to thieves or inobegient perſons, who dare not com 
to Mercat themſelves, are only puniſhable by baniſhment, an 
confiſcation of their, moveadles,' che: halt'whereof-is to belong 
ro heKins: and thejother balf to'the Suiter, =: Andfrom thi 
a& may, be raiſed theſe tye' doubts, -21,7: df this/a ſhoul 
Krike againſt the receptars.of any other: goods, then theſe 
Highland Thieves, ſeing che a& ſpeaks of thieves who canne 
come themlelyes.to Lowlond-Mercaty,, whereby the adts mp 
agaitiſt Sortiars of Clans,cannot be put to exectition, yet x 
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ly this AQ ſtrikes againſt all ſellers of goods belonging to any 
jeves, (eing the reaſon is the ſame, Theft being thereby 
omoved, and the ſtatutory words run ay aq againſt 
the Sellers of goods belonging to Thieves in general, & «bz 
lex non diftinguit nec nos, or inobedient perſons and 
Clanns, 2, Jt may bedonbted, if this a& ſhould reach the 
ſellers of goods belonging to any other Maletaors, ſeing the 
Rubrick ſpeaks generally of ſelters of goods belonging to Ma- 
lefators : And ſome think, rhat if any MalefaRor be at the 
Horn, the ſellers of his goods may be puniſhed by this a, 


TITLE XXI. * 


Hame-ſucken. 


\ 


T, What priviledge the Romans gave f0 4 M475 Own oy 

2, What is Hame-ſucken, and the ſeveral kinds thereof, 

3+ The puniſhment of this crime, = 

4, How Hame-ſucken is puniſhed, when it i only purſued by uy 
of aggravation, > . 


Yhow much the perſon offended lives ſecurely,by ſo much 
B all invaſions —_ upon that ſecurity are the more leverely 
puniſhable z and therefore, ſeeing a man expects more ſecy- 
rity,and isleaſt guarded againſt violence, whilſt he lives pexce- 
able at home, theLaw puniſhes more ſeyerely injuries done him 
there then elſewhere : and it is very preſumable, that noper- 
ſon would enter anothers houſe,with a deſigne to offend him,or 
would offend him there upon-any accompr, except he who hal 


very.much malice and prejudice againſt him : For by injuris 


committed againſt a perſon in his own houſe, not only the pub- 
= peace, but even the Lawes of hoſpitality are offen- 
ed, 

IT, According to the Civil Law, no man could have been 
drawn out of his ownhouſe,nor could have been cited therein, 
f.18.,de injus vocande plerique Putaverunt nullum de dom [ui 
Jus wocare licere & quia domus tutiſſiimum cuique refugiumrect) 


taculnm. eft eumquequi inde in jus vocaret vim inferrevideri.But 
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{believe the reaſon of this Law was, becauſe wocatio in jus 

ws at that rime uſed, not by a ſimple citation, as'now, bur 0b 
terto collo, and by dragging the defender to the Court, For elſe 
it is not imaginable how the citing a perſon at his houſe could 
infer violence, or ryot againſt the citer : but though this Law is 
now ſo farr antiquated by cuſtom, that any perſon whatſoever, 
may be” cited in his own houſe, and may ve violently drawn 
forth thereof by Captions in Civil caſes, and warands in Crt. 
minal : Yet ſo pungent is the reaſon inſerrin that Law, that 
mu cuique tutifiimum refugium atque receptaculum eſt, which 
x likewiſe repeated, 1, 1, C, de pretor & honor, pretor : That 

itbeingjoyned with the former reaſons above expreſſed, hath 

\ Fiotroduced thar by the ſtatutes of the greateſt -part of the 

9 world, gravior eſtimatur injuria alicut faita in dom ſus quane 

abi & tides ut plurimum duplicatur pena malificit commiſfi in 

dime offenſs, Cabdl, confil, crimind. caſs 13, Which is like- 

wiſe conſonant:to the Civil Law, whereby of old, the entering 

nother-mans houſe, invito domino, was puniſhable as a crime, 

| Corn, de injuris, and thereafter was puniſhable, a#ione inju- 

rium, |, 23, ff. de injur, 

II. The invading a perſon in his own houſe, with us is 
led Hame-ſucken, and is defined to be, when any perſon vi- 
olently enters into another mans houſe without licence, or 
contrary to the Kings peace , or ſeeks him, or aſſaults him 
there, and comes from a Dutch word Haime, which ſignifies a 
houſe, and Sucken, which ſignifies to (eek'or purſue : Con- 
erning which crime it is obſervable, That rx, Iteithermay 
be purſued as a ſeperat crime, oras the aggravation of another 
cime; when it is purſued as a formal crime, the purſuer muſt 

bel that he was invaded violently, or ſought after in his own 
houſe : for if the offender did come in upon invitation, or 2c- 
cdentally, and thereaſter upon an emergent offended or inva- 
Wed theMaſter of the houſe, this is not properly Hame-ſucken, 


ting the offender did nor invade or ſeaſe, 2, The wrong 
F t 2 muſt 


#” 
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muſt be done to a perſon in his own houſe, that is to ſay, whers ule 
the purſuer was ſtaying, lying or riſting night and day, 8 
Maj. tl, 4-c4p.9.%, 1, Upon which place Skeen obſerves, 4 
qui inſultam fecitjuxta domum hac lege penitur Bartel inauthin Tt 
de appell. S, ad has, AndI find that Clar, queſt, $2, determin Ml ;... 
that a Statute which doubles the pain of invaſion, when the 


invaſion is made in the houte of a Judge, or Magiſtrat, takg Ly 
p'ace not only againſt invaſions made in the houle it ſelf, buſ ,, 
likew:ſe mad in the confines thereof; And Albericus de fats. ! \ 
tis, 1, 2; queſt, 35, . extends to crimes forbidden in places, tg Y: 


ctim+s committed within the confines thereof, which though 
it be conuadicted by Yincen, de fran, deciſione. 402, Bei gr 
cauſe rigid and fpectal Lawsare ſtrialy to be interpret, yet [ 


| | | . entt 
think; . that if the invaſion was made inany =_ that proper} 114 
ly belonged to the houſe, ſuch as the Porch, Court, Inner be 
Court, or Office-houfes, that invaſron ſhould be puniſheda£ſ ,, 


Hime-(ucken, becauſe a man is {aid -to be at home there, and 
expects as much ſecurity there. ( which is the reaſon indudtive 55.7 
of the Law ) asany other elſe, And thus the ordinary form 
of Libels with us bears, that the purſuer was invaded within his 
dwelling houſe, orprecint thereof, Thomas Crumbic, was 
hanged, and his moyables eſcheat, for offering to ſtrike my 
Lady Traquair with a drawn Sword in her Garden, 23, Ft, 
1638, but it the place wherein the invaſion was made, . was n9 
incloſure, and ſo adjoyned to the houſe, I think that choughit 
was at the very doore of the houſe, that Bart, his oppiniond fog 
jaxta dominam , does not hold - And thus a Geatle- man ferf 
being purſued upon the .24, of Fuly 1663,. for Hamel |, j. 
ſucken, in ſwa far as he came to Alexander Proveſts dwelling 
, honie, and there called himour, and forced him to yoak hs 
Carts, and ſcourged himz The Juſtices wou!d not ſuſtai 
the Libel as Hame-ſucken, becauſe it was not committed i! 
the purſuers houſe, though it was done at the houſe door, bu 
ſuſtained it as oppreſhon: And yet I think that if it had bee! 


alledged 
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gledged in this caſe, that this invaſion was Hameſucken, be- 
cauſe the perſon injured was called out of his own houſe by the 
offender, and ſo quo ad 41»» muſt be repute as if he had been in 
6M it, The Juſtices would have ſuſtained this to have been 
", WF H:me-ſucken,if it could have been proved that the wrong was 
ns WJ {one immediatly without any preveining provocation tor the 
Law would have preſumed that the perſon was called our of 
deſigne to evite the quality of that crime, mee debet fraus ſna 
ut quem libet adjuvare, 

'-M lt is doubted if a mans Shop is to be accompted his houſe, to 
v8 inferre this crime, and though it may bealledged, that the le- 
gh curity'is to be expeRted, as well in the one, as in the other, 
vc-W And that it is as much the publicks intereſt, that Shops be not 
t YN entered, and perſons diſturbed therein, as houſes, for thereby 
© publick commerce is leiſed, as well as privat ſafety z yer upon 
ut the other hand it may be alledged, that by the foreſaid c, 19, 
ll, :.. Thatis only called a mans houſe, - where he uſes toriſe 
wn Fo lye: Andamongſt the different opinion of Lawyers, I 
" fndthis reconcealing diſtinion uſed, that if theShop be adjoy- 
ME ned to the houſe, and be nor repute adifferent houſe, that eo 
«ſu, invaſions in the Shop inferr Hame-ſucken, otherwayes 
"SY not, Cabal, ibid, where he likewiſe cites Saliſet, 4lbericus,and 
"WY others, determining, that if a man have two houſes, in one 
0. whereot he dwells not with his family, that his being invaded 
inthat houſe makes it not Hame-ſucken, which is moſt conſo- 
tant to our own Law above-cited, which requires lying and ti- 
fing, And thus Itemember that in F#ne 1669, Thomas Syd- 
ue [erf, having purſued Munge Murray, &c, tor invading him : 
in his Play-houſe, that invaſion was not puniſhed as Hame- ſuc- 
ng ken, but with impriſonment, . Nota, the former Law againſt 


- Hame-ſucken takes place as well when che invaſion is com- 
FP mitted in a mans hyred houſe, as his own, if he and his tamily 
n lve there, Skeen ib1d, & Bartoh: le, ad legem jul. de adulteriis, 


It may be likewayes doubted, whether the beating a man in 


+4 *$0wn Ship,” can be puniſhed as Hame-ſucken, fince a yon 
: as 
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has not his Family there, and (o it cannot becalled properly 
his hame, But yet, I belive it ſhould be puniſbed as ſuch, ſince 
it is the ordinary place of a Sea-mans refidence : And thus it 
hath been found with us, that a Skipper may prove an inju 

done to him in his own Ship, by his own Seryants , chousl 
Servants.cannot prove regulariter for their Maſter, except i 
the caſe of Hame-ſucken, 

It hath been likewiſe doubted, whether an injury done to an 
Inn- keeper, can be puniſhed as Hame-ſacken, when done tg 
him by ſuch as lodged in his own Inn ? And though it was al. 
alledged, that this was a greater Crime, then it it had been 
done by a perſon who lodged not there, becauſe that was z 
Hame- ſucken againſt Hoſpitality : yet becauſe an Inn is apy. 
blick Houſe, and belongs as well to the Lodgers as to the Mz. 
ſter, The Juſtices did only ſuſtain this as a great Ryot, bu 
rot as Hame-ſucken, in the caſe of Meor of Penniglen, Any 
1677, 

11T, The puniſhment of this crime is the ſame with therz 
viſhing of women, R, cM, L, 4. cap, 9gand io, And there. 
fore the Laws made againft rayiſhing of women, are ordinarily 
libelled upon, there being no ſpecial puniſhment expreſt in the 
Laws 2g1inft Hame-ſucken, ſhould be purſued within a night 
after it 1s committed, which time is allowed for getting the ad- 
vice of friends, ibid, And yer in the former caſe of the Lady 
Traquairs, it was ſuſtained atter ewo moneths time, and douht- 
lefle that ſhort preſcription is now abſoler, and the reaſon ofir 
has been, becavſe ir being puniſhable as raviſhing of women, it 
hath bo: rowed from thatcrime, the neceſſity of being recent- 
ly purſued, AndTI think, chat cthongh the foreſaid ſhort pe 
(cription be not allowed by preſent cuſtome, yet the Ju*ge 
ſh2u!ld conſider whether any conſiderable time hath intervein- 
ed,for elſe, per intervallum tempor is videtur diſ['mulari ſicut in 

ria diſfimulatur, Nor is it probable that the perſon offer- 
ded would have fitten long wich ſuch a wrong, and fince that 


Erime 
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crime which wa$not Capical of its own nature, does become 
ſuch by the circumſtance ofthe place, ir is reaſonable that the 
vs it perſon accuſed ſhould not lye long ander the hazard, & Crava= 
jury Wh tar in #10 levandus 5n alio : This crime hath likewiſe this pri- 
riledge, that it may be proved by the purſuers own ſervants, 
t in friends, or other witnefles, who are othe:wiſe lyable to excep- 
tion, which is introcuced not only upon the accompr of nece(- 
) an {Wiicy, but likewiſe #» #dium of the offender - Nor were it poſ. 
+ to Mifible co prove crimes of that nature by others then are in the fa- 
al» oily, 
een Iv. When Hame-ſucken is purſued only as an aggravation, 
's 2 Micislibelled chat ſuch a thing was done by way of Hame-ſyc- 
pu- I keo, and the puniſhment thereof'is arbitrary, eo caſs, and this 
Ma- Wis ſo old an aggravation ofa crime, that David, 2 Sam,. chap, 
but I 4. ver/, 1 1, aggravats the death of 7/bboſherh, becauſe they had 
1 M (ain him in his own houſe, and uporhis own bed, The Libel 
io Hame-ſucken runs thus, that albeit by the Muaicipal Law 
of this Kingdom,the committers of the crime of Hame-ſucken,. 
that is raſay,, who ever invades any of our peaceable Subjects 
and Liedges violently with weapons, within their own dwel- 
ling houſes, or precind thereof, contrair to our peace, ſhall in- 
cor and underly the pain and puniſhment of death, as our ſaids 
Lawsand AQs ot Parliament in themſelves proports, Not- 
michſtanding whereof, it is of verity, that upon laſt by- 
aft, the forenamed perſons above-complained upon , being. 
den in fearof war, with Sword, and other weapons inva- 
five, came under filence 2nd cloud: of night, about ten hours 
2teyen, to the ſaid A, B, his dwelling houſe, where he was qui- 
etand'in a ſober manner for the time, &6s. 
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Breaking of Priſon. 
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1, The puniſhment of breaking of Priſon by the Chvil Lan, 
43d ours. 

2, How the going out of Priſon , when broke by another, is 
puniſhable, | 

3. Whether he is puniſhable; if he return. | 

4. How an endeavour to break Priſon is puniſhable, 

5. How the Maſter of the Priſon is puniſhed, if the Priſor 


eſcape. 


T YEiſons are ordained to keep priſoners till they be tryed, * | 


and therefore he who breaks them, does more then tacit i 


ly acknowledge the guilt, fince it is to be prefumed that it he 
were innocent, he would think himſelf oblidged in honour, 4 


well as intereſt, to wait till he were abſolved judicially : and FF. 
fince Priſons are the greateſt ſecurities of the publick peace, 


therefore to break them is a kind of gry : And as the 
Walls of our Cities are ſacred, becauſe they defend us againſt 
our enemies, ſo ſhould Priſons, becauſe they defend us againſt 


our wicked ag Wag who are the greateſt enemies 0f 


the Common- wealth, His Majeſties Advocat did alſo in the 


caſe of Hiltoun, well call breaking of Priſon a publick Hame- 
fucken, 


I, The breakier of Priſon (whow the Civil Law, calls efr 
tr 


" 
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For carceris ) Wea puniſhed perg capitals, 1.1, f. de rffratfer: 
Bot by that poviſhument was. means. ngt deaths. for that were 
too ſevere, but capitis dimeaniie;eft ors cividics and imeffect 
he was arbttrarly puniſſable, 'except he were a Souldeer;: for 
Souldiers breaking Priſon were puniſhed bydeath, 4. 13...f,-de 

re milit, becauſe Souldjers having ordinatily more courage, re- 

quire that they ſhayJd he over-awed. by. greacer-puniſhments, 

_ WAndyer 1 know, the learged Matheuy thinks, thatiqui/vber 
tfraitor carceris, is puniſhable by death;:. But I think: not his 

av, &'gumentsconcluding, far though Ulp, +. 1. F. de effratt, lays 
that ſuplicium eff ſumendum, yet it follows nor, that by ſupple 

i Mien is meant deach,  (ince all che gloſbators make ſupplicium 
" Bizers; and when Lawyers mean death by it, -they fay, 'ulti- 
mam fimplicium, And though Cicero ſayes, that exiliam nex 
ft ſupplicium ſed perfugium & fortwes ſupplicis, he ſpeaks thete 
2$1n Orator 4 and indeed as to theſe who deſerv'd: ro: die, ba- 
iſhmenc is a harbour and happineſs. .. Ner does his other Ar- 
eument brought. from the, aboye-written, Law, concerning 
Souldiers; conclude, tor, Souldiers, 25 :hgbſerv'd,: are: more 
ſeverely pgniſhable then others, becauſe of rhe hazard of the 
rear, and ſtrianeſs of Diſcipline, and becauſe, asT obſery's, 
hey fearlefs, and (© aught. to.be moxethreatned then others; 
but what need was there.co-have made a{yecial Eautfor-Sout- 
ers, "it aſl'breakers of Prifon were puniſhable by death's And 


ry ir is 2gainſt the -a2ture of Arbitcary Crimes-*(lach 2s *this is 
nf confeſſed £o be) 'to be puniſhable by death: and the word cs 
lite punire, ſhould alwayes.be interpret in the meekeſt. ſenſe ir 


can bear: Nor ſee I why the Lawwould heve:ſpoke fo gene- 
rally, if it had deſign'd chat ſevericy, . By our Lew breakers 
f Prifon are puniſh'd by, baniſhmenr; or fyning, according to 
the nature of the offence, but there is no exprels Statute derer- 

mining the puniſhment, As ip001f | 
IT, He who fled out of Priſon, when.it was. broke by ano- 
ther, ſhould in the _ ot Fulixs Clarus, be puniſhed 
38 in 
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in the ſame way; as if he had been found guilty of the Crime; 
ſelf, becauſe heconteſſes.cthe Crime, and flight is a preſum'j 
acknowledgment, Far ,queſft;21, num,.25 , but this ſeems to ty: 
too ſevere, foriflight is 2'preſumprion';. and it is unjuſt co con. 
demn-upon'preſumptions,” atd were it not abſurd to condeny 
a. man.to die fer a-Crime of which he is found by the tryal 
others to be innocent: 'And men may fl-e out ot priſon, rathe 
becauſe bf the'inconvemiencies of reſtraint, then out fron 
the conſcietce of: guilt, vid, Pegner, queſts T. crim, But 
it there: had' been+no' violence uſed, a perfon imp: iſoned tor 
a Criminal Cauſe,: may eſcape lawfully, Peres. ad tit, C, & 
cuſtod. reor, becauſe he may redeem lawially his own blood 
from hazard. :: Tt the'perſon-1ncarcerat was incarcerat only fort 
civil debt, -heigoing out of priſon, was even in chat cale tound 
puniſhable only by an arbicrary punitſhmenr, Fly 3, 1673, ln 
the caſe of Francis Irving of Hiltonn, who was puriued far 
breaking the Priſon'ot 4berdexe, where the Libel was found- 
ed upon the commorr Law, and the. Laws of Nations,and up 
our-Municipal Law ahd cuſtome, without Citing any particuli 
Law ; And ſubſuming that he being incarcerit tor.a civil.debt; 
he and others brake the'Priſon, at-le:ſt tſcap'd,* the Prilon 
being, broken, -and- therefore concluded” an arbitrary. puniſh- 
ment, and payment'of-the dammage- done to the Tolbuith, 
Againft which Libeliic'was alledg'd, r, That ic was not rele 
vant, \ſtnce ic condeſcended upon no Statute; nor had weany 
Statureor Pratick'tnakingthe going our of Priſon,” when it 
was broke by another, puniſhtble, and when the impriſonment 
was only toraa civil debt - Nor was this a Crime bythe Civil 
Law, which puniſht only effrattores carcerum ,. but not eo; qui 
evaſernnt : For:nigrum nurquam excedere debet rubram, thit 
is tolay, mathingunthe Tit ſhoul exceed the Rubrick, an 
therefore the Inic:iption-or Rub: ick being dz effrat? oribus, on? 
iy.(uch werecrimiaal by that Title, as were efradFores, And 
arPerez,,obſerves, anm, 16, Si abſut violentza poteſt. " ai 
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Breaking of Priſon. 


fugere 4 carcerequem apertiim vidit : And thereaſon of puniſh- 
mg eff aFores careerum does not militat here, ſince there is no 
prejudice done to the Priſon, nor violence committed againſt 


\uchority, And it is lawtul, becauſe natural to every man 
orecover his "natural liberty ; nor was it ever heard that a 


yan running away from a Meſſenger, was puniſh'd as efradtor 


grceris, and yet tharis the ſame guilt with what is. here pur- 
ied. 2, The Libel concluding art and part of the breaking 
{Priſon, becauſe heeſcap'd one of Priſon, when broken, is 
oft irrelevant, fincethe one may exiſt without the other, 
hr one may eſcape and not break, ani therefdre the one can- 
ot be neceſlarily illative of the other, 3- The paying dam- 
"ge cannot be concluded againſt one who only went our, 
ce he who-goes on!y out 'of Priſon occaſions no dammage, 
{conſequently ought to pay none, To which it was reply- 
j, that as tothe firſt, it hath been the conſtant opinion of 
awyers, that going out of Priſon that is broken is a crime, 
ice the Priſoner ought to have taken no advantage of ano- 
er man crime, but ought rather to have hindered the break- 
of the Priſon, and to have cryed and advertiſed the Keep- 
whereas here the Priſon was broke by a 'long and daily 
ack, and yet no notice was given, likeas, ' Skeex in his An- 
ations uponthe 1, Chap, Stat, David 2, obſerves, that qus 
rafto carcere aunfugerit eapite punitur, which is conſonant to 
| dere milit, & 1,36, f.depen, Tothe 2, it was reply- 
that the Priſon being broke in the nighe cime, che purſu- 
ould not diſtingniſh who broke it - And.if it were neceſſary 
pove breaking, it ſhou!d be impoſſible ro prove the crimes 
| fince the Pannel might have ſtayed and have cleared his 
tinnocence, it was juſt that the Law ſhould conclude him 
Ilty ; and except the Pannel could by way of exculpation 
foe that it was broke by another, and offer to prove by 
om it was broke, he wito goes out ſhould be concluded to 
atand parr, Upon which debate the Juſtices ſuftain'd the 
0 Lib#] 
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Libel to inferan/arb'trary puniſhment -- But yet the Aſſize;t 
ſbilzied the Pannel, though it was proved that he was in Pj. 
ſon, and that the Priſon was broke ,.. and that he came dom 
upona Rope, for they chought char ſince his breaking of Pri 
ſon' was not. proved, . he ought not. to be concluded guilty 
bur here the verdi& was contrair to the Interloquutor, 

If the,'Prifoner was unjuſtly detained in- Priſon, Clog 
thinks that he is not to be puniſh'd, though he break Priſay, 
queſt, 21, wum, 26, But. this opinion is moſt abſurd, for j; 
ought not'tobe Judge ro the lawtulneſs of his own impriſoy, 
ment, bur ought to apply ro the lawful Authority for redr 
And 1, 13. ff, de cuftod, reor, doth expreſly determine, 
puniendis eſſe quamvis innocentes tuveniantur ex-eo Crimiy 
propter quod in carcerem impadti ſunt, Asallo, it is very cle 
that /, nihil intereſt, C, decaptiv, Upon which the Vogul 
found their opinion, is only to be underſtood of ſuch as b:oiif 
che ekemies Priſon, 

III. He who fled, having broke Priſon, is not thoughtp 
niſhable as a breaker of Prilon, if he return, Boer, deciſ, 213 
Clar, num, 28, But this alſo ſeems debateable, ſince no n 
can give himſelf a remifſion : And there being jus queſitunf, 
co, by the guilt once committed, it cagnot be tiken off w | 
out ſome deed of the power offended ; and we ſee that Nt 
derers and others as puniſhable by death, though they 
themſelves in Priſon, [iminuit non tollit crimen, 

T'V.” Theſe who broke not Priſon, but eſlayed to bre 
are tobe more meekly puniſhed then theſe who broke Pril 
Clar, xm, 27. which is alſo obſerved in Scotland,” Noto 
theſe who break Priſon, but theſe who aſſiſted them, and 
Keepers, by whoſe contrivance or negligence they eſcaped, 
pnniſhable, /,$, 10, & 12,f, de cuſt, reor, 

V, 1ta Priſoner eſcape, the Maſter of the Priſon is 091i 
ed to purge himſelfby Oath, that he eſcaped without hin 
er conſent, Stat, David 2, cap, 1, pum, 6, And by = 

; 
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has, num, 2, Stat, Rob, 1, theKeeper of the Priſon is - 
n P;, wu tor the MalefaQor, either in body or goods z ava 
dom (o!Y pl:ce wheie the Keeper was negligent in his duty,for elſe 
of p;; be is uot lyable, as was found the 23, of November, 1675, in 
he caſe of Captain Martine, who being impriſoned by the 
Lords of Seſſion, for nor finding Caution in a purſuit before 
Clos'* Admiral againſt him, tor taking tree Ships, he eſcaped in 
Prifo, (V 0mens Cloathsz- and the Keepers being purſued, it was al- 
for 1 W-4g'd for him, that Keepers were only depoſitari;, Priſoners 
OE depoſitar in their hands, that they might thereby be 
racks ele ved toa publick tryal, & depoſitarii tenentur tantum , de 
np lo, & lata culpa, And Farinacius tells us, . that it was ſo 
ME: decided at Fome , where a = eſcaped thus in Womens 
loachs. To which, though it was an{wered, that Servants, 
W-iting a Fee, ate lyable, ad exad7iſsimam diligentiam, with- 
ut which, privat diligence, . and publick revenge; might ea« 
ily be diſappointed : Yer the Lords, upotrtryal of the Keep- 
W:; innocence and ciligence, did afloilzie him, . Bur I have 
cl, 21 n that Siſters have aſſiſted their Brothers, and Wives theit 
usbands, to eſcape, even for crimes, without being puniſhes 
FO and per 1, 2, de recept, the receptors of ſuch near relations 
"fn; 88'<connv'd at, fo gentle is the Law, and fo much it both tol- 
i {Wows and pardons nature, . Breaking Priſon in the nighe, is - 
oreat aggravation of this Crime , -« veregwer Torgwevyer porn 
(aut120 STRANGONTEL cr T's nuzgives, Simprerer v Tg TKaiews £45 £200 $14- 
enMorTay. L ult, Bail, hb, K 
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TITLE XXIll. 


De Dardanarir, 
OR, 


Fore-ſtallers. 


What Fore-ſtallers are, and the ſeveral ſpecies of this Crim 
by the Civil Law, 

The difference betwixt Fore-ſtallers and Regraters. 

.The firſt branch of this Crime , by our Law, is the bujin 
up Corns to 4 dearth, 

The what is, the buying Corns coming to a Mercat, 

The third is, the adviſing others ts commit theſe Crime, 

The fourth is, the buying Commodities in a (Mercat, up 


deſign to fell the ſame again at any other Mercat mith 
in four Miles, 


The puniſhment of this Crime, 


En having gathered themſelves into Societies, they did 

for their own conveniency and proviſion grant many pri 
viledges to'Mercatrsand to ſuch as frequented them , and that FF 
all perſons might be the more equally provided, they did ly 
ſuch reſtriKions both upon buyers and ſellers, as they thought 
fit for that deſign, For albeit it be 1:wtull for every man tg 
uſe his own as he thinks fir, and to ſell his commodities where 


an! 
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4nd to whom he pleaſes, yet ſeeing common juſtice is tobe. 
preferred to private advantage, it was the intereſt of the 
Common-wealth, as upon that accompt, they will not ſuffer 
ay man to abuſe his own, to the detriment of the Common- 
qrealtch, (as is to be ſeen in theſe Laws which concerns inter- 
Jitions) fo much leffe will they allow men to wrong the 
ommon- wealth for their own private gain. The great in- 
zuce whereot is (een in this crime of Fore-ſtalling,or regrate» 


10. 
1 Fore-ſtallers were by the Remans called Dardanarii } Dars 
no, (a Merchant who was tamous tor that crime } And by 
e Civil Law theſe. were accompred dardanarii properly, who 
nirded up their ownCorns or bought up the Corns of others,, 
-rim Wt dcfign to Keep them to'a dearth, buriimproperly thele were 
kewile called Dardanaris, who did buy up any other commo- 
ty unlawiully upon that defign, which kind ot Merchants were 
re properly called paxto poli, by the novel of Yalentingan, 
ich crime. as it was punifhed perrlegem juliam de anona, ſo. 
e puniiſhmenr of it per L; ſe'xtam, ff. deextra, crim, eff 20,. 
ime, tt &puniri extra ordinem,) * 
\ upon A third ſort of Dardanarii,numbered amongſt the Doors, 
t with theſe who properly are calle] revenditores & qui emunt 
Aerius Vendant ex raritate raritatis raritatem affettantis 
oloſanms cap, 135, num, 10, Mathers alſo makes monopoliſt 
u'th branch of theſe, and ſurely they are equally guilty of 
ju/ging. the Common-wealth. with theſe above relait= 


ujine 


hey did 


uw ,Though'Fore-ſtallers and Regraters be ordinarily taken for 


hat . x _ 1 * » . p 
+ I 2nd the '4ame, yet there's this difference betwixt them,. 
chouoht tRegraters are only: thoſe who buy goods, that they may 


them again at'a.dearerrate:But Fore-ſtallecs are ſuch as buy 

$ before they come to an open Mercatz but ſeeing cuſtom 
the e words prom:{cuouſly, we ſhall divideFore-ſtallers or . 
ers 1ato thele leve;al ſpecies or branches, 
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ITI, "The firſt ſpecies ar kind of Fore-ſdailers, is of (ach, wh 
either privatty, or by entering iato Sacieries, buy up all gocgſÞþ 
vpon deſigne, that by making themſelyes Maſter of the con. 
modity, they may exa& ſuch nates for chem as they think ft 
And this is very ficly made a c:une, becauſe it is abfolutely 
(ruRive to the conveniency of the people. But becaufe thy 
(as alldeſigns are) a latent a& af the mind, and ſo is hard tol 
proved, where theFore-ſtalieis have notentered into.a Socigy 
therefore this guilt is que ad this qualification and delign 
ferred from preſumptions, 3S.1t a perſon ſhould offer to buy 
the Salmond in Scotland, and deal with. all perſons who ha 
any to fell, that they ſhould not (ell co any acher, 2, If: 
of theſe univerſal buyers ſhould giveextraqrdinary prices,whi 
is prefumed he wou!d not do. but upon ſame deftgn, 3, 1} 
ſhould boaſt that none elſe had that Commodity to (ell, 
ſuch other words as might be ground for a Judge'to intett 
defign; yetit may be doubted here, it the univerſal buyins 
any of theſe.Commodities, in order to:a forraign tranſport 
tion, and where none. of them.are vended at bome withii 
Conatrey, can inferr the Crime of-Fore-ſtalliog, ſeing ſti 
gers are only prejudged by highteaing the prices in thatc 
Bur ſeing the Countrey would be likewiſe thereby prejuds: 
by being abſolutely deprived of that Cemmodiry, certain 
the guilt will be extended even in-that caſe, which will h 
likewiſe in ſtrangers, who buy up the Commodities of t 
Countrey upon that. deſign, who may be likewiſe therek 
puniſhed within the Countrey where they commit the gui 
being lyable to that Juriſdiion, rations locs deleiii, 

I V. The ſecond kind of Fore-ſtallers ts of theſe who 
any Goods coming to Mercats, betore'rhey come tothe publih 

Nall or place where they ſhould be vended, and this is there 
ſon of the denomination : And the reaſon why this is mad 
Crime, is, becauſe Mercats being inftitute for the good 

.the Common- wealth, every .thing by conſequence behsy 
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co be diſcharged, which is abſolutely deſtruQive to it z and 
the buying any thing before it come to the Metcat, is ſuch. 
# But it may be doubted here , whether Commodities may not 
bebought by Merchands in publick Burgh, though they be 
going to the Mercat of another publick Burgh? As tor inſtance, 
it a Merchand in 8urntiſland may not buy Skins there from one 
who (ayes he is carrying them to the Mercat of Kinghorn - 
And it this werenot allowed, it would occaſion much trouble 
both to lellers and buyers, 2, It may be-upon the ſame ground 
doubted , if -one may ſell, finding that he is not able to 
(ay to a Mercat day, which it may be , will be but once in 
a week in ſome places, As to which difficulty, my opinion * 
is,that theſe can only be accounted Fore-ſtallers,againſt whom 
ſomething of deſign againſt the common go04 can be proved: 
As if the Burgefles of one Town ſhould be proved to haye en- 
tered into a Contract to buy up the Commodities which were 
inter th going to another adjacent Town, or ſhould ſtand in the way 
uyinf every Mercat day upon deefign to buy up the/Commodities 
n{poty that were going to the next adjacent Town, And I know this 
chin if to have been the opinion of ſome learned Lawyers, in a caſe 
ng (tal detwixt che New and Old Towns of Aberdene ; but to make, 
hat ca that the buying of things generally before-they come toa Mer- 


rejudod$ cat, ſhould inter a Crime, wer? moſt hard and inconvenient, 
cert:nW And becauſe the defign is the great thing to be look'd to, non 
will hol efe7 us [ed affect us, therefore both the At of Parliament and 
s of if Criminal dittay in this caſe, ſpeak only of Fore-ſtalling and 


there Regrating ; for by the doing any thing of this nature common» 
he gulf |y and frequently, animus delinquendi, is moſt probably infer- 

red. And by the ſame realon, Iconclude it probable alwayes 
who 1 for the defenders in this caſe to alledge by way of exculpation, 
je publi that what they did, was done either ignorantly , or neceſlari- 
is there ly, or generally, alio animo quam delinquendi, v.g, Ttone in 
is mad Burntiſland were pannel'd for buying Skins that were coming 
je good] tothe Mercat of Edinburgh, he might alledge, that being 
 behs H h oblieged 
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oblieged under afailzic ro deliver ſuch a number of Skins be. | 


twixt and ſuch a day, that therefore he was neceffitate tob 


theſe Or if any werealledged to have bought Stockings thi 
werecoming tora Mercat , he might alledge that he bough Þ 


them for his own uſe, or that he knew not there wasa Mercy 
upon the place, And Iconclude generally , that the buying 
any thing for our own privat uſe , makes not the buyer in ng 
caſe culpable of this Crime, fince he does that ranquam gui li. 
bet & non tanquam Mercator , and Fore-ſtalling is a Crime in 
Merchandizing, 

V, The third degree of it is,the adviſing theſe-who are tg 
ſell, to hight the price, or the diſlwading the ſellers to come 
to any particular Mercat, | 

VI. The fourth is, the buying Commodities in a Merc 
of deſign to ſell the ſame again in the ſame Mercat, or in ay 
other Mercat within four Mites thereof, 

VII, All which ſpecies are expreſfly enumerat, Cap. 20, 
Parl, 4. K., Fa. 5, By which the puniſhment is appointed t9 
beimpriſoning of their perſons, and the Eſcheating of thei 
voods bought and fold, the two part thereof belongs to the 
King, and the third to the Sherriffs, or other Judge by whon 
they arecondemned, From which Ad it may be concluded, 
thatany Judges are competent to puniſhFore- ſtalling: albeit of 
old, the Chamberlain was, in his chamberlain-air, the proper 
Judge of Fore.ſtallers, .asis clear by the Chap. 35, /. X, Wi. 
wid, 8. cap. 78. leg, burg, And inthe 143, AG, Par, 12,8, 
F. 6, where the puniſhment is ordained to be 40, Pound {r 
the firſt faulr, x00, Pound for the 2, And Eſcheat of all his 
moveabtes for the third, 


I find ſeveral perſons convidt of this crime, as Cairncoſe 


"——G 


© os 
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and others, 9, Fune 1596, Anderſon 12. June, _ and 0 


thers, 11. of Z#ne, that Yearz And Halyday,6, Auguſt, 1596, 


But I find no puniſhment to have followed in this,or any othe 
caſe.; Though this crime cannot be ſaid to be in deſuetuze, 
ſein? 
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be. Ifeing thre are ſome inſtances of it, Yet mitius Punirt debent, 

bu Becauſe theſe cafes are {@ few, and no puniſhment has follow- 

that $ed upon them. 

ught | 1 find it was alledged for Toung, 11 Fune, And Halyday, 

er 11, Auguſt, foreſaid , that the Lybel was not relevant, 

wing not condeſcending upon rhe perſons to whom the goods 

n no {Fore ſtalled were (old, nor the place, nor time, which 

ni lj. ($1w45 repelled, becauſe Fore-ſtalling was unlawful in all pla- 

ne in ces, and all times. But certainly this reply was not re- 

levant, for elſe neither time, place, nor perſon needed 

becondeſcended on, ſeing theſeare ſtill unlawful at all times, 

But I think the true reaſon why it ſhould have been repelled, 

was, ſeing common Fore-ſtalling and Regrating was libelled, 

which is omen habitus, 20d not founded upon any particular 

AR, and theretore the particular Acts needed not be libelled, 

though even in this caſe they muſt be expreſly proved, But 
certainly, ſometimes the time, and place is neceſſary, as 
whereit is Libelled, that goods were bought, and prelently 
ſold, or within tour Miles of the place where they were 
bought : for the crime in this caſe is inferred trom the ſpecia-' 
lity of time and place, 

It was alledged , that confiſcation of Moveables could nor 
beinferred, though for the third and fourth fault, except the 
Pannel had been convi for the firſt ewo » Which was repet- 
led likewiſe, becauſe the King could not be prejudged in his 
intereſt, quo a4, the confiſcation by the negligence of his Ad- 
vocat, or any privat informer, by not purſuing : Nor could 
that negligence purge their guilr, or procure them an impuni- 
ty, Andit were abſurd, ( ſeingcrimes and punifhments are 
obe commenſurat ) that theſe who had continued in that 
euile for many years, ſhould be no mote puniſhed, then theſe 
ho had but once incurred the ſame, 
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TITLE XXIV. 


Ulury.. 


1.. In what Contratts Uſury may be committed, 

2,. The takingof more annualrext then the quota ſtated by Lan, 
& the i branch of Uſury, 

3. The ſecond , to take annualrents before the term of pays 
ment, 

&, The third is. ,_ to. take WWodſets in defraud- of th 
Law, . 

5; Whether a Clauſe not torcdeem for a long time, bells 


7. 
6, Theprobation of this Crime, 
7. The puniſbment of it.. 


Jy is that Crime, which is committed by taking more 
| annualrent for any ſum. lent, . thenwhar is allowed by 
the Law of the Kingdom.. 

I, This Crime is committed properly in Money , & is 
mutuo : butyet it is both by our Law, and the Civil , and 
Canon Laws , extended to other Contracts : for with us 
it is committed in bargains of Vitual, or Tacks, as (hilif 
be cleared by the ſubfequent Acts , and therefore Lawyts 
divide Uſury, into that which. they call dire&-U[ury : las 
061100 
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| Berintt tantum in mutuo; and indire? Uſury, which takes 
Bice in other Contracts, 

Uſury is alſo divided, in wſurem manifeſtam & we- 
Liew 3 Which co-incides almoſt with the former diſtinQi- 


By our old Law', Uſury could not” have been purſued in- 
he Uſurers ownlite , bur he might have repented him of it; 
; any time before his death z- ſo that ic was not the com- 
piſhon of the Crime , but the continuance init, which was 
niſhable: bur it he repented not, his Heirs might be fore- 
ulted,- /. 2; Reg, Maj, cap. 24, And this, Skeez obſerves, 
be conſonant to the Law of England, whereby the penalty 
a living Uſurer, belongs tothe King, but of a dead Ufurer, 
)the Church, . 
| IT,. The true method in this: Title, is, to clear the (e- 
eral kinds of Uſury , determined by our Statures, The fitſt 
pecies thereof is, 
Whoever receives more annualrent; ther ten for each hun- 
ed , ſhall be puniſhed as Ockerers , or Uſurers , conform 
dthe Laws of the Realm, already made, Par, 12: XK. Fa, 
, (ap, 52, Andyetl find no prior Law to this, expreſſing 
epuniſhment of Uſury , only it is ſaid, Par, 6, Fa, 2, CA@# 
3, that keepers of Victual toa dearth, ſhall be puniſhed as 
dckerers, and this is properly Ulſury, 
2 mor By-ARt of Parliament, 1649; it is appointed, thar 
wed by (@** annualrent of Money , ſhould be at fix'per cext, conforny 
d which At, all annualrents: were payed in Scotland, (till 
& in($951 At which time the Parliament, 1649, was refcind- 
il l whereupon it was debated , in' Hugh Roxburghs cale, 
vich w; arch 23,.1668,. whether the taking oft more annualrent; 
as (hall "en fix per cent , after the year 1649, could infer wuſury ; 
| awyes Þ4that ir could nor, was urged from theſe reaſons, 1, Thar 
_— here there was no Law, there could be no contempt - bur 
) obtins Wo itwas » that the Acts of Parliament 1649, were no _ 
that: 
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that Parliament being reſcinded , ob defettum amhoritn; . 
and without any falvs, as to what was paſt, 2, The Lies Wk, 
might as well be puniſht now for tranigrefling the penal $, 
tutes, madeby the uſurpers , ſeing theſe were binding , the 
time of the tranſgrefſion , and both want authority equi. iſ, 
ly. 3. By the A@ betwixt Debitor and Creditor, x, Seſt; 
011, Parl, K, Ch, 2, . Such padtions are only declared nu. 
ous , quo ad futura & i#;cluſio nnins eſt excluſio alterius. T7 
this it was anſwered, that the Parliament 1649, was in yi. 
gortill theyear 1661, Ergo , before that time it was Uſa 
ry, to take more then the annualrent therein prohibited , ani 
albeit the defe&t of Authority might be pleaded, whereth 
Crime committed, depended meerly upon the Authority cop 
trayerted, Yetinthiscaſe it could not 5 ſeing Ulury wa; 
Crime, which was prohibited by all Laws, And as toil: 
quota, Which was all that was determined by the Parliamen 
1649, It was no ſuch thing as concerned the Rebellion, fulſſh, 
which that Parliament was reſcinded z but was a reaſonable 
and univerſal good for the Kingdom, and approved byt 

; Preſent Parliament, And thoſe who took 2nnualrent durin 
that time, at more then ſix per cext, did inſofar oppreſſe the 
Debitors beyond others , and ſo ſhould be puniſhed, 2, H 
the A anent penal Statutes, 1661, Uſury is excepted fronjih 
the penal Statutes therein abridged, which needeq not, i 
the taking more then ſix pey cent, for the years immediath 
preceeding , had not been Uſury, 3. The Lords of Seſfin 
did ſtill reſtri& the annualrents, even during theſe years, 1 
ſix per cent , which they could not have done, it that L 
had not warranted them; as in the caſe betwixt Wauchop an 
Lawder, 1665, for if that AQ -was in force then, it wail 
Crime to take more:then was therein commanded , if it m 
not abrogated z then the former At, 1648, appointu! 
eight per cent, Was in vigour, and ſo the Lordscould not! 
fri& the annualrent to fix, againſt an expreſſe Law, Thi 
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bats, iſe was not decided, bur the Jaſtices inclined co think, that 
. ough the At 1649, was abrogated z yet it was aſufficiene 
tote Fhrarrand , to regulat the Deciſion of civil caſes, becauſe all 
» the Wh :rozins were then made , with reſpect to the quota, thereby 
qui- Wetermined , & erat lex habita & reputata + but that being 
Sefi. Fhbrogared , it cou!d nor found ſufficiently 2 crimiaal Action, 
ulur-Wo infer ſo ſevere a puniſhment, as that of Uſury, fora 
 TeEftimeis mainly ſuch , becauſe Authority is contemned , and 
IN 71-Montempt is the eſſence of a Crime z bur ſoit is, there could 
\ Uſ-We no contempt where there was no Authority, But:it may 
3 a0: doubted , ifa Merchant who was to imploy his ſtock upon 
retieWerchandize , whereby he mighthave got tar more then the 
Y co-MWnnn:lrent of his ſtock, ſhould at thedebire of his triend, then 
" #51 oreat ſtraits, lend him his Money, for more then the ordinar 
rotleFWrofics if in that: caſe he could be puniſhable as an Uſurer 2 
ment, Bl nd albeit our Law be general, yet here ab eſt animus fancy an- 
': and there was no advantage taken of the Debitors neceſſi» 
7; fot which, Uſury is mainly puniſhable, AndI find, that 
bbas c, Naviganti de uſur, num. 13, & Socin, trait de uſur. 
m, 75, doconclude this to be no Uſury, Yet I know, that 
me judicious Lawyers with us, did at a conſultition upon 
isſame caſe , conclude , that the Juſtices could not receive 
's exception , ſeeing they were tyed to ſtrict Law , bur 
Wy chought: that the Council might allow ſome mitiga- 
00. 
III, Another Species of Uſary by ourLaw, 1s, to take annu- 
ent betore hand ,z that'is to lay , before the term of pay- 
ent, which was ordinarly done, by retaining a years annual. 
Wnt, when the Money was firſt lent, and this is determined 
be Uſury, by the 222, 47 Parl, 14, X, Fa, 6, and there- 
erbythe 28, 4d, Parl, 23, K,F4,6, by which laſt, it 
likewiſe Statute, that whoſoever ſhall detain the time of 
1 not We lending ,. or ſhall ex1& , crave, or receive from the De. 
W:0:s, annualrent at the time of the lending, or add the fame 
| 0 


240 Uſury. 
£0 their principal ſummes, .or whoſoeyer ſhall exat, orc; 
annoalrent, ſhall commit Ulſury, And this ſeems to be founs, 
ed upon that priacipal-of'the Civil Law , whereby punichy. 
tur quiplus petebant & plus tempore petere dicebatur qui petty 
ante tempus debito conſlitutum, 

Upon theſe laſt words. of the AR of Patliament , forhij 
ding-the exaQing , -or craving annualrents before the termy 
payment, there was adittay founded againſt Purdie, int 
year 1666, for taking ten pounds Scats , as the annul 
rents of fifty merks, upon the 18, of Fuly , -whereas no annut 
rents was due, till Martimas that year, Againſt whichdi 
tay , itwasalledged, 1, That chis Species of the dittay 
meerly Statutory, and ſo was not to be extended, either} 
yond the intereſt of the Leidges, ro ſalve which,it was ine 
red, or beyond the expreſle words of the AR; but ſoiti 
that it was only the intereſt of the Leidges, that they ſhox 
not be forced to pay intereſt before hand z but that they mig 
yoluntarly pay theirannualrents, without any danger tot 
receiver, which may ſometimes be for the advantage of 1 
payer; asfor inſtance, it a perſon who were lyable for annui 
rents at Martimas, might be for his own advantage 6 
firous that his Creditor might receive his annualrents in 5; 
tember , becauſe he would not have the conyeniency ofp 
ing them at Martimas, and might be either at expences, i 


in hazard to ſend them, And therefore , ſeeing the rece! 


here had raiſed no charge of Horning , nor uſed no other d 
(] 


ligence for compelling the Debitors to pay the annuairents, 
yoluntar offer of them ſhould not prejudge the receiver, el 
cially ſeeing by the narrative of the A , it will appearti 
-theeviting of oppreſſion , in exating Money before thete 

was that againſt which the A of Parliament intended only 
ouard, 2, Though by the firſt part of the Act, exadi 
.craving, or receiving annualrents at the time of the lending, 


expreſly forbidden: Yet when the craving annualrentsbti 


( 
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ren Bd te term of payment ( which is the clauſe founded upon, in 
fount his dittay ) the A ſpeaks only thereof , craving , or ex- 
nithy. 1Qing, but doth not forbid ſimply receiving, 3, Conſuctu- 
pane, cr5am mala & injuſta excuſat nſurarium & pena Bar, in lege 

"F* quis fugitivns, f. edil, - edict, Socinns conſfilio 170, And it 
ordis 145 very Notour , "that in this caiſe there was nothing more 

cermon .4:nar , then for honeſt and juſt men in Scotland, to take 
00S nvalrent before the term, from willing Debitors , either to 
nu pplic their own neceſlicy, or to gratity their Debicor upon 
ba xcaſions, And' it were very unjuſt , that the Pannel who 
4252 poor Merchant ſhould enſnare himſelf, iz apicibus juris. 
to hinking himſelf warranted in what he did , by the praftice of 
J ps , he countrey , anc of the moſt .intelligent perſons there- 
"Mi. 4, De minimis non carat pretor, nor ſhould ſevere and 


| oy 1utory puniſhment be 1oflifted for errours , where no perſon 
} "io way conſiderably prejudged, And in which, it cannot 
chm, e preſumed there was any guile, ſeeing the advantage was ſo 


mall, for the only ſhare the Pannel reapt of this, was the 
nnualrent of ten pound, from Fuly to Martimas,which could 
ot exceed three ſhilling ſcotsz fo that to conclude, an ho- 
ft ſincere Merchant , who was otherwiſe ;ntigerrime fame, 
of noMvilty of Uſury; and to infer confiſcation of all his Moveahles, 
as, Wand Infamy , which is che puniſhment of Uſury, is againſt all 
ons: nſe and rea{on,who are not (as the juſtices) tiedro ſtrict Law. 

"WY Notwithſtanding of all which , the Juſtices did find:the 


e of t] 
r annul 
age (> 
Sins 


other (i. - 

__ OM} relevant, as founded upon the above-written clauſe of 
+ epic foreſaid AR; but the grounds above related, beingre- 
peart reſented tothe Council , - they reſcinded the Juſtices Tater- 


oquutor z and yet the Juſtice did again condemn Hugh Rox- 
don web, 28, of November , 1668, upon the ſame AR, and 
exidoW'ke dittay 5 but that Interloquutor was likewiſe ſtopt by the 

| ounci], 
way, IV. The third Species of Statutory Uſury with us, is com- 
nitted by theſe, who to D__ Law , colour their fraud 
| by 


thete 
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by eaking, not more anualrent directly, then that is prefer}, 
ed by the Lew, but taking wodfers of Land from the bortgy, 
er,for more then their annualrent can extend to, and ſet back, 
tacks to them for payment of what is agreed upon, To pre. 
vent which, and all ſuch Qtory ( which is called by the Liy, 
uſura velata ) itis ſtatute by the 247, A Parl, 15, K, Fu 
that whoever. receives ſuch-wodſets, or enters into any ſug 
bargains, for which more is taken, either in Money, orhy 
any other tranſaions, whereby any thing that is taken, my 
be reduced in Money, to more then che ordinar annualrent 
upon whatſoever colour or pretext, ſhall be guilty of Uſu 
And by the 62; AG Par,1, K, Ch, 2, It is declared, thy 
for the future, it ſhall be Uſury to receive proper wodſets 
Lands, and others, exceeding the annualrents ot che ſums, an 
bearing by expreſle proviſion,, that-the lender ſhall note 
able ro-any hazards of -the Fruics , Tennents, Warr, ( 
Ttonble; forclearing of which AC, it is neceſſar to knoy, 
that wodſets with us, areeither proper-, or-improper z pit 
per are theſe, wherein the wodſetter runs all hazard oftheLang 
wodſer to him, and is to expe no more annualrent for hs 
Money, then waat Fruits of the Lands remains after all h 

zards, Improper wodfſets are-theſe, wherein the ywodſette 
is only countable for what rent he receives trom the lende; 
nor is he lyable to the hazard of Bankrupt-tennents, War 
and Peſtilence, which diſtintion , founded- upon theſe h1 
zards, is very agreable to reaſon , and the common Lay 
for Uſury being a certain gain, he who gets for his Money but 
a hazard of gain , commits not Uſury., for that is emprioju 
us retis , as it I ſhould lend Money, and get for my ſecurity 
the hazard of what rent could be collected trom a loading c 
Timber.coming-from Norway, &g, And upon this ground 
the Law allowed fenus nauticus, to be much greater thenz 
others, ſeeing the lender run the risk therein of all Sea hi 


zards; But-it the bazard be.not ſo great as may compenlet 
exce 
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$::efs of the annualrent taken beyond what the Law allows, 
acaſu , it Excuſes not from Uſury , as if a wodſet be granted 
fa Miln , or Salmond fiſhing, it the ſaid rents do ordinarly 
xceed the annualrents, by any conſicerable exceſs, then the 
cevers of the wodſer commit Uſury , notwithſtanding of 
he hazard, And this brings to my memo1y , a caſe debated 
pon the 2'2, of Faxnary, 167 2, wherein a Gentleman 
ing purſued as an Ulurer, in ſo far as he had taken his Ne- 
icor obl;edged to pay him a Boll, for the annualrcent of eve- 
hundred. Merk , which according to the feir of the yeardid, 
"Wir the two years of his wodier, extended to five Pound the | 
'Wo!l, and ſo exceeded the annualrent, by twenty Shilling eve- 
Boll z yetthis was found no Uſury , becauſe he in that 
ſe, took his hazard of the feir of the year, which might have 
en much lower - and becauſe that the price of Vicual va- 
5much, according to the ſeveral Shires, and Years. And 
| the people” ſhould be at an uncertainty in criminal caſes, 
ich were dangerous z therefore by the 122, TA& Fa, 6, 
, 14, it isappointed, that no man ſhall take more profite, 
Wn according to'ten Pound, for the hundred Pound, or five 
ls of Vitual., which the annualrent being then, at ten of 
ehundred , and now at fix, doth allow according-to that 
ation . two Bolls for the hundred Merks , whereas there 
sbut only one Boll taken here, for the annualrenr for the 
Wndred Merk 5 nor was this AR abrogat by the 47 247. 
715, becauſe, though that be poſterior , yet it doth not 
preſly abrogat this AR , nor ought it to have been abrogar 
avoiding of uncertainty, as ſaid is, And for the ſame rea- 
' W. theundertaking of hazard hinders the raking of adyanta- 
"Wu Tacks, to infer Uſury, as was decided September 1668, 
erein Robert Lawder was purſued as an Uſurer, becauſe he 
Wd taken a tack of two Buts of Land,and a Dovecoat for four 
rs, which payed fifry Merks yearly , communibus annis, 
1.2 and 


24.4 Uſury. 
and that for ſatisfaRion of the annuvlrents of an hundy 
Merks, which Tack did bear this clauſe , that if thefy 
year Robert were payed , he ſhould defalck ſo much of th; 
annualrent proportionally 5 notwithſtanding of whig 
clauſe , he retuſed to compt : It wasalledged for the 
fender, that the Tacks-man had runa hazard -, beem 
he might have been diſappointed of all duty , . quo caſs, þ; 
would have got no releif, To which it was duplyed, th 
the ſame hazard was in wodſets; and yet the taking a wo 
ſer tor more then the ordinary annualrent-, made the, 
ſetter incur the Crime of Utury, Nor could this hazy; 
detend , becauſe it was not great , and there was ſcarcea 
hazard in it z nor could the danger be here objeRted , { 
ing after expiring of the years, the receiver offered to con 
with the lender, and co. allow him borh principal ſum, 
annualrents ; to which it was triplyed , . that: the Act 
Parliament, diſcharging Uſurary, wodſets doth not di 
charge Tacks ; and there is a great difference , as toll: 
ry betwixt tacks and wodſers : tor wodletters have the |; 
berty to require their Money from the debitor , ſo that thi; 
{ofe not the ſum, though they lole their rents but Tack ye 
men loſeall, it their tack duty be not payed : anda Wa; 
their offer of compting, that being only competent after tM;he 
firſt year , it could not be objeRed thereafter, and the dan} * 
was paſt before the offer, ar ( 
The fou:th degree of uſury with us, is to take budd or brWjec; 
for the loan of money, or for continuing it, whea it is lain: 
whereupon many debates doariſe, The cauſe why thedeW.zy; 
tor gives a gratuity to his Creditor, being oft, a&Fus animi, yz; 
hard to be proyen, But generally it -is ſuſtained that ap 
ceeding Treatie muſt be proved, or <lſe it muſt bepron! 
that the receiver is m2anifeſtus, that is an ordinar Ulurer, 
elſe to receive a gratuity 15 no crime 5 And it were againſt ror. 
«5 £0 
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ſon, that by lending money to my frjend, I ſhould become 
uacapable ot a donation from him, 

V. Thecommon Law alſo ſuſtains ic to be Udſury, ifa man 
Wodl(et his Lands, and in the Wodfſer provide that it ſhall 
not be lawful to Redeem betwixt and a definir time, for in 
that caſe it preſumes that the wodſet granter adjects this be- 
cauſe of ſome known advantage, and this is to take more 2d. 
yantage for money then the Annualrent, Molmr, de Cenſu, But 
this che Lords would not ſuſtain to be Uſury, Nor did they 
find it an ualawtul pation, in the Aion betwixt, Sir 70hy 
Drummond, and Achtertyr, . And in effe& theſe pactions are 
allowed by AR62,P.1,X,C, 1,58. 1, 

By the Civil Law, it was Uſury to take Annualtent for 
Annualrent z at leaſt it was declared unlawful, /, lr C, dc #uſur 
And I conceive that to {well up Annualrents thus, beyond 
what the Law allows, would infer Uſury with ns-: for elſe the 
Lay might be thus cheated, But though by the Civil Law it 
was uvlawtul, aud Uſury, to accumulat Annualrents with the 
principal ſumsz- and to mike both bear Annualrene ; which - 
WM 72s called Anatociſmus, and is diſcharged, /, 28, C. de uſur, 
yet with us, ſuch paRions are moſt! lawful : tor ſince; .if the 
Annuals had been payed, they had born Annuals, why may 
W they not be lent out to the debiror, as well as to others, 

V I, The probation of Uſury is, either by writ, witneſſes. 
or Oath, as to writ it may be doubted, . how the purſuer may 
Mrecover it for inſtruRting his Libel, the writs being ordinarily 
Winthe Uſurers own hand, and emo tenetur edere inſtruments 
cntraſe, And yet I fiad Lawyers very clear,that hoc caſu te- 
netur edere contra ſe Bartol, & dotfores ad l; pretor S, Is etiam 
, de edendo Arelat, de heretic, notabil, 21, and ſeing with us, 
lurersare obliedged to ſwear againſt the common Criminal 
les, becauſe of the obſcurity of the crime; why ſhould they 
not be oblieged to produce ther writs, tbr the ſame reaſon22ng 
F-5:0 the former maxime, that yemo tenerur edere, &c, _—_ 

e- 
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and that for ſatisfaRion of the annuvlrents of an hundy 
Merks, which Tack did bear this clauſe , that if thefiy 
year Robert were payed , he ſhould defalck ſo much of th, 
annualrent proportionally z notwithſtanding of whit 
clauſe , he refuſed to compt : - It was alledged for the 
fender, that the Tacks-man had runa hazard ' , beem 
he might have been diſappointed of all duty , . quo caſs, þ 
would have got no releif, To which it was duplyed, th 
the ſame hazard was in wodſets; and yet thetaking a wa 
ſer tor more then the ordinary annualrent-, made the ya, 
ſetter incur the Crime of Ulury, Nor could this hazy 
detend , becauſe it. was not great , and there was (carcea 
hazardinit z nor could the danger be here objected , { 
ing after expiring of the years, the receiver offered to con 
with the lender, and to. allow him borh principal ſum, 
annualrents ; to which it was triplyed , . that: the Act 
Parliament, diſcharging Uſurary , wodſets doth not 
charge Tacks ; and there is a great difference , as toll 
ry betwixt tacks and wodſets: tor wodletters have the | 
berty to require their Money from the debitor , ſo that the 
{oſe not the ſum, though they lole their rents z but Tack 
men loſeal], it their tack duty be not payed : anda! 
their offer of compting, that being only competent after i 
firſt year , it could not be objeRed thereatter, and the dany 
was paſt before the offer, ' 

The fourth degree of uſury with us, is to take budd or bri 
for the loan of money, or for continuing it, when it is le 
whereupon many rv hw doariſe, The cauſe why thede 
tor gives a gratuity to his Creditor, being oft, a&Fus animi, 
hard to be proyen, But generally it -is ſuſtained that ap 
ceeding Treatie muſt be proved, or elſe it muſt bepron: 
that the recetyer is dhe that is an ordinar Ulſurer, 
elſe to receive a gratuity 15 no crimes And it were againſ 
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ſon, that by lending money to my frjend, I ſhould become 
uacapable ot a donation from him, 

F Thecommon Law alſo ſuſtains it to be Ulury, ifa man 
Wodſet his Lands, and in the Wodfer provide that it ſhall 
e>&W not be lawful to Redeem betwixr and a definir eime, for in 
caueY that caſe it preſumes that the wodſert granter adjects this be- 
; il cauſe of ſome known advantage, and this is to take more 29- 
til yantage for money then che Annualrent, Mol, de Cenſu, Bur 

wo this che Lords would not ſuſtain to beUſury, Nor did they 
yo find it an ualawtul pation, in the Aion betwixt, Sir 70h 
au Drummond, and Achtertyr, . And in effe theſe pactions are 
ea allowed by AR 62,P.1.X,C, 1.8.1, 
i Bythe Civil Law, ir was Uſury to take Annualrent for 
| Annualrent z at leaſt it was declared unlawful, /, u/r. C, dc uſur 
And I conceive that to fwell up Annualrents thus, beyond 
\6 of what the Law allows, would infer Uſury with ns-: for elſe the 
Law might be thus cheated,” But though by the Civil Law it 
was uvlawtul, aud Uſury, to accumulat Annualrents with the 
principal ſums - and to make both bear Annualrenetz which 
WM was called Anatociſmus, and is diſcharged, /, 28, C. de uſur, 
yet with us, ſuch paRions are moſt' lawful : tor ſince; .if the 
WM Annuals had been payed, they -had born Annuals, why may 
Whey not be lent out to the debitor, as well as to others, 

V I, The probation of Ulury is, either by writ, witneſſes, 
or Oath, as to writ it may be doubted, . how the purſuer may 
Ir b\Mrecover it for inſtruing his Libel, the writs being ordinarily 
inthe Uſurers own hand, and nemo tenetur edere inſlruments 
WI contraſe, And yet I fiad Lawyers very clear, that hoc caſu te- 
netur edere contra ſet Bartol, & dotores ad l; pretor S, Is etiam 
t 10f. de edendo Arelat, de heretic, notabil, 21, and ſeing with us, 

ſurers are obliedged to ſwear againſt the common Criminal 
les, becauſe of the obſcurity of the crime; why ſhould they 
ot be oblieged to produce ther writs, tbr the ſame reaſon22ng 
W-:0 the former maxime, that yemo teperur edere,8c, Itmay 
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be anſwered, that it holds not i»-criminalibus,fot we'ſee thati 
improbations, the Purſuer will force the Detender upon an al. 
ledgeance of talſhood to produce all his writs, and why not inll. 
fury? YetI know that it is ordinarily adviſed in ſuch caſes t; 
ratſe an exhibition, 

As to the probation by. witneſſes, Ic is doubted if the Ds. 
bitor who lent the money may be received as witneſſes (+. 
ing he is ſocius crimints, it being unlawtul to take 3s well as ty 
give upon Ulury, but with us theſearereceived, as Hiſſleſid: in 
Somervel's caſe, 18, Fan, 1667, But thereatcer the Juſt'cy 
declared that they would not ſuſtain.che Debitor to be a wit. 
n<s\le 11, November, 1667, His Majefties Advocat contra Vil. 
ſon, And that becauſe by the 7. A#, P, 16, X, F, 6, Tr is ap. 
pointed thatuſuryſhall be proved by the Oath of the party re. 
ceiver of the ublawtul Annualrent, and witnefles inſe:r, with. 
out receiving the.Oath .ot- the.gtver of the unlawtul Annu1l. 
rent, for eviting perjury, 'Nor will the Juſtices ſuſtain as 4 
reply ,- that the giver of the.unlawtul Annualrent in this caſe 
had payed the fum, -and ſo was no more debitor, and could 
expect no advantage, and (o the fear of perjury ceaſed, And 
as to the foreſaid ſeventh AR, It was anſwered, ..that it was on- 
ly made not to exclude the debitor abſolutely, bur rotorreg 
the 257, LAH, .15,P, K,F,6, whereby the Oath of Party 
was declared to be receivable as deciſive of thecauſe, As to 
other witneſſes,our ordinary diſtin&ion is,that paRions inl(u- 
ry are either extrinfick to the Bond, or writ, as are the taking 
Bud or Bribe for continuing a Sum, and theſe may be proyed 
by any witneſſes z albeit by the foreſaid 7, 4&. Ir is (aid that 
Uſury ſhall be proved by the Oath of the Party, and witneſſes 
inſert. But pactions which concern the writ itſelf, as that 
-whereby more is promiſed then is contained inthe bond,. theſe 
cannnot be proven , but by the Witneſſes inſert, for elſe writ 
might be taken away by Witneſſes, As $0 oath of Party, it 

is 
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| sordained tobe taken by the former aAs againſt thecommon 
rules of Law, by which, nemo tenetur ſurare in ſuam turpitudi- 
'x:m: And the Juſtices accordingly do force the Pannels to 
fyear, as in the caſe of Wilſon above cited, But it may be 
\.. {coubted it this a&t ſhould not extend only to Civil, and nor 


». || Criminal caſes; For that at ayes, that /itis-conteſt ation 
to Focing made, ir ſhall be lawtul to receive: But ſoit is that 
vin Mthere is no /it45-conteſtation in Criminals, go, This Act can- 
ces (hoot be extended ro theſe caſes, 

vie. Br VII, Ulfury was allowed by the Civil Law, as the proper 


vil. (product, Or 7x pecwnie, but by the Canon Law it was pu- 
(hed, and moſt Lawyers think it may: be puniſhed criminal. 
re. Wy, Decins Coaſil, 130, And iris called crimey utrinſque fori 
cauſe it is puniſhable Civilly aad Eccleſiaſtically, x 
n1l. The pain otUſury with us, is,- That the debitor ſhill be 
ree from his obligation, or have back his pledge, or if the de. 
jitor concea!, then .the revealer ſhall haveright co the ſums: 
als hf, 222. X.F, 6, Par, 14, Andby the 248 48, P, 15. x 
Ant WF. 6: It is appointed char the Uſurary Bond or Contra ſhall 
:reduced, and being reduced, the ſums ſhall belong to His 
Lejeſty, or his Nonator z and the Party to have repetition of 
he unlawtul Annualrene payed by him, incaſeonly he cons. 
with the Donaror- in the reduction, | 
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TITLE XXV. 


The Bribing, Partiality, and Ne- 
oligence of Judges, 


What is bribing by the Civil Law. 

What by our Law , and how our Law puniſheth it, 

.  Crimen repetuadarum & Barratriz. 

4, Whether Arbiters, Delegats, or AſeſSors, be puniſhable 
| taking Bribes, 

How negligent Fndges are puniſhable, 


Jo 

T is to no purpoſe to make good Laws, if the executi 
I of them be not committed co juſt and diligent perſons, 
it is to no purpoſe to have an exact ballance , if that ballant 
be not put ina good hand: and therefore, as the Law h 
been very liberal of its priviledges,- to juſt Judges, and ſeye 
in puniſhing ſuch as offended them, ſo it hath puniſh'd wi 
the ſame rigour, ſuch-Judges as tranſgreſs either by bribin 
negligence, or patrtiality, which are three diſtin ſpecies ia 
bidden by the common Law and ours, 

T, Bribing is the taking of money, orother good deed, 
ther tor doing of juſtice, or committing of utjuſtice, 

There are indeed ſome Lawyers who-think, that a Jud! 
taking money ina Civil Cauſg, to do juſtice, doth not thet 
by commita Crime, bur is only lyable to reſtitution, Mew 
2, Arb, 342,n,6, but this isexpreſly contrary to ſound tt 
ſon, . fince if taking upon any terms be allowed, the Lawn 
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®be eluded, and Jucges will be thereby tempted, not only to 
take bribes, but to take pains'to juſtifie what they havedone : 
but yetT chink that this opinion is neither proved, per /, 4, 
*ae 1, jul, repetund, For there it is not only (aid, non excipiet 
© quo mags aut mints quid ex officio ſwofecerit, which prohibits 
only an exceſs in;juſtice , and not the doing juſtice for money, 
nor perl, 3, c,cod.fince thatLaw doth only in the general forbid 
thetaking of money, bur this is exprefly forbidden,l, 2, $. 2 
f, d condict, ob turp, cauſ, where it is declared a Crime , bur 
—— | the puniſhmene there ſeems only to be /item ſuam facere , and 
Steen ad Stat, 25, Wil, ſays, that nox licet judici vendere jus 
dicium juſtum, 
II, By our Law, the Kings Judges were to thobe an Aﬀize 
upon what they had done as Judges z and if they were convie, 
they were to be puniſhed by the King and his Council, accors« 
(ding to the mealare of their tault, Cap, 13, Stat, Rob, 2, and 
the Judges of inferior Courts, ſuch as Regalities, were to 
tholean Alſize betore'the Juſtices, and if they were found ei- 
ther culpable or remi(s, they were to eſcheat thei moveadles, 
and their life to be in the Kings will, or inthe will of-che'Lords 
of the Regality, 'cap, 14. ibid, 
And by the 26, 4&, F. 3, Parl, 5, 4Shetiff, or any other 


able fe 


cecuti 
ons, 4 
balland 
w ha 


d ſeveMOfficer of Fee, 'thar is'ro ſay, any Heritable Officer, is to be 
yd wiifWput from his Office for three years, it he be found parrial, and 
bribing ordinary Judge, it he be found partial, loſeth his Office for 


ever, And though his perſon's being puniſhed at the King's 
will, and the paying of the expence of the party .njured, be 
only added to"tne pum ſh:mear, expreſſed againſt a Judge who 
5not Heritable , yet I conceive, that being added inthe laſt 


2C16s (0! 


eed, 


a Juk place, it is applicable , both ro the Heritable Judges , and 
ot thee] ethers, Likeas, it is obſervable, that though'by all theſe 
MeAts, the King ani H's Council are only expreſt ro be the 
\und off Judges comperent ; yer de prattica, the Juſtices are Judges 
Law off competent , it partiality be committed in any criminal cauſe, 
| as 
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as for inſtance. ia Sheriff ſhould execute any Pannel , upon 
os a Crime proved only againſt him, by the purſuers b:othes, Þ 
or other inhabile witneſſes.,, or upon. a Libel ,. which wer 
palpably irrelevantzin theſe,and in ſuch other criminal caſes,the 
Juſtices and not the Council, would be only Judges compe. 
rent z Nor is partiality in- civil caſes-, a Crime by on Þ 
Law , though it be puniſhable by this At, pena arbitr 
ria: and by refounding of the. dammage ſuſtained by the 
purſyer, 

The foreſaid Laws ſtrike only againſt partiality , in gene. 
ral, but bribing is expreſly dilcharged, by the 25, £chy, i 
Stat; K, William, but there is no puniſhment there cxprel} 
and thereforg Skeen adds in his obſervations, the puniſhment 
of 1, 1. cum authent, c. depen, judic, And thereafter, by the 
22, Chap, 1, Stat, Rob, 1, all Judges are forbidden to rake 
Land, or any thing elſe, tro Champart, either for givins, Wh r 
deferring, or prolonging of juſtice : | and the offendets areto MW e 
be in oo Kings will, and to loſe their office for all their Wm 
lite, Champart-is a French word , {ignifying part, du chimps, Ml nt 
apart of any Land z ſo thatby a Metrphor , the taking any 
part of the advantage, atiſtng by any plea, is forbidden by W 1; 
this Statute, which the Civilians call padFum de quota litis, by WM de 
the 104, AG 7, Parl, F, 5, conſulting , or giving partial Wis 
judgement, 1s declares bribing ina Judge, . and ſuch as diftame Wir 
them as bribers ,_are puniſht, /ege talzonis, hi 

But becauſe theſe Acts were not clear againſt bribing; there- Wco 
fore by the 93, CA, 6, Parl, F.6, the taking of bribes, is 
diſcharged ro the Lords of Seſſion , their Wives, and Set- 
vants , under the pain of infamy , deprivation , and confiſct- i 
tion of all their Moveables , to all which, an arbitraty puniſts 
ment is adjected, 

It is very obſervable , that by this At, not only the tak- 
ing of bribes is diſcharged , but even the taking any goocs0r 
gear , Curing thedepending of a Pleaz or from ſuch, m_ 
| aye 
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! have cauſes depending for the future : and though ir ſeem'd 
| very reaſcnable, :thaz men.ſhould not be difcharged of the 


effes of their friends liberality, and ſhould nor be, by being 


| eleRted Lords ot Seflion , put in a worſe condition, then the 
| other ſubje&sz yet (o jealous is the Law of bribing , chat it is 
 atraid, thar it Judges be allowed, to take ar any rate, or upon 
| -p:etext 0f their triends liberality,they might abuſe this prerexr, 
| to meer bribing., /, »lt..c, h,t, 1,4, ff. cod, And yet the 


Gloſſe , adl, 1, f. 4.4, allowsa Judge to take from his rela- 
tions., Within the.fixth degreez -nor is it lawful totake any 
thing, even by way of remuneration , though remuneration 
be rather a paying'then a-gitting, Matheus P, 619, But 1 
conceive, that this muſt be underſtood.,, of a remuneration 
made for ſervices , done during a Plea , or upon the accompt 
ofa Plea, or upon any publi&t accompr, Bur it ſeems _ 
reaſon to think , .that it a brocher, or brother in Law, ſhould 
entertain his brothers family , whilſt he is a Judge , that he 
y not receive a remuneration for that, orthe like kind- 
neſſe, 

The ſecond obſervation fromthis At, is, that it is not 
lawtul for their wives, or ſervants, to take bribes , or good 
deeds, which is conſonant to /, 1, C, h, t, by which the Judge 
s lyable to pay the quadruple of what his ſervants e:ke-z bur 


it would appear, that none is lyable by this Statute, for what 


his ſervants take, except he know that his ſervants take by 
command, or ratihabitionz for this Statute diſcharges Judges 
torake by themſelves, or their wives, or their ſervants, which 
implyes ſome AR of the maſters, forqus facit per alinum facit 


fer ſe, but he who is abſolutely ignorant 0f'what his ſer- 


vants doth , cannot be puniſhed for anothers {ault , againſt 
the common rules ot Law , elſe the maſter ſhould be mace a 
fave to his ſervants , who m'ght at his pleaſure fo:ce him to 
what he decided, or elſe by taking bribes, might ruineborh \::; 
maſters eſtate and reputation, 

Kk2 


Since 
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Since this Statute diſcharges only. the Lotds of Seſſion; it 
may be doubted,. if it ſhould extend to bribes, raken by othe: 
Judges: Por Laws in criminal caſes, uſe not-to be extend. 
ed and fince the Lords of Seſſion- may by bribing , do mor 
unjuſtice , and prejudge the Leidges- more then others, it 
may bealledged , that other Judges ought not to be lo ſevere. 
ly puniſhed as they ;_ and yet (ince the Crime of bribing i 
puniſhed by the Civil Law., and Lawot Nations, in{l 
Judges , it ſeems juſt to-extend this Ac to all Judges, 
and the rather, becauſe though, /zx julia was: made cop- 
tra principales migiſtratus , yet it was by the Roma 
cuſtomes , extended ,. ad magiſtratus urbanos, Ma, 
P, 617.. 

III. The taking of bribes, or good deeds:,. was puniſy 
ed by the Civil Law, Per, 1, jul, Repetundarum. By which, 
tenebatur qui in magiſtratu, poteſtate, curatione legatione vel qu 
alis of ficio-munere miniſteriove publico quid acciperit quo magi 
aut quo. minus of ficium faceret, 1, 1, 3, 4,.6. ff, de |, jul 
Bepet. 

The puniſhment of crimen repetandarum , was death, i 
Money was taken, to pronounce a capital ſentence unjuſtly 
L. 7, or baniſhment-, and confiſcation of goods , . in caſe ng 
ſuch criminal effe& followed, f, 38, de penis ,..and though 
ſome Doors teach , that albeit it be cavital ro condemn a 
innocent-man, yet to abſolvea guilty man who deſerved deith, Wki 
is only puniſhable by baniſhment ; But if the Judge receive 
Money, or committed groſs iniquity, that ſhould be puniſh 
= by death alſo, for /, 7, h, t, doth not diſtinguiſh. theſernſh 
caſes, . 

This Crime is by the DoRotrs, called baratria-, nambu 
ratriam committit qui propter pecuniam juſtitiam barailat, Fiſo 
rin, 2. 3. art, 10, And they conclude, that by thepre 
ſent cuſtomes of Nations, it is only puniſhed atbitrar-W; 
ly, not exceeding baniſhment , pBoſf, de offic, ny 
anum, 6, 
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i, it B+ He alſo who corrupts the Judges, 'is puniſhable with the 
other Fhyniſhment of falſhood x ele]. adt, qui explicandi, C, de accuſ, 
tend- Which holds , though che Judge accept nor the bribe, he is py- 
more Fgiſhable, if' che endeavour pervenit ad affum proximum , 
S, it Wench de arb. caſ, 343, Healſo who corrupts the Judge, 
vere- yr Clerk, loſes the cauſe , Far, num, 126, But I differ trom 
ing s Wim , in that he thinks, thit' a Pannel who corrupts the 
nl! Mucge in a criminal cauſe , ought not thereafter to be allowed 
iges-; WWliberty of proponingadefence - for an innocent man may 
* con- By fear, be driven to offer to redeem his own lite, to which in- 
.oman plination, the Law indulges very much, 
Ma, The Judge who judges unskilfully , per imperitiam, is pu- 

— ihible by a fine, beſide that ,. he payes the expences of the 

uniſh- lea, l, fin. de var, & extr,crim, But Bosſius and others, ate 
vhica, Wt opinion, that he is never to be corporally puniſhed; and by 
vel quMhter7, 476, P, Fa, 2,. only ſuch Juzges are ro be puniſhed, 
magi' Ws treſpaſſe wilfully in their office, 
[ju Atbicers bribing, are puniſhed as other Judges; but ſome- 

Doors do juſtly conclude, that arbiters are not liable for their 
th, i'Wnskiliulneſſe , ſince they were chooſed by the parties, who 
juſtly, Would blame their own eleRion, . | 
Delegat Judges, ſuch as theſe, to whom the Lords recom- 
hough hed perambulating of Marches , are puniſhable tor bribing, 
mn 2 Wut for the ſame reaſon, they are not puniſhable for their un» 
death, Wkiltulneſſe, 
ceivell Aſſeſſors taking bribes, .are alſo pynithable, bur ſome think 
unill-Whem not pun.ſhable for unskilfulneſſe , fince the Judge is not 
letmWbliedged to follow their opinton:and though ſome think, thar 

n AMMor, getting a ſalfary, is liable even for his unskiltul- 
am belle, Curt, Fun, ad 1, 2. ff. quod quiſque juris, and he 
, FiShould have known that he was named Afleſſor, to ſupplie 
ie pre-Mhe unskilfolneſſe of the Judge, Yet I differ, for he gives only. 
itrar-Wis advice, and ſo.is liable only as an Advocatis. 
= V\, Judges» 
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V, Judges negligent in putting Laws to execution, arey, 
niſhable for their remiſſneſſe and negligence, c, 14, R, 2, 
the eſcheating ot their moveables, and their life is to be inth 
Kings will, which ſeems roo ſevere a puniſhment for meer, 
gligencez but by the 26. .A@& 5, Par, Fa, 3.2 Fudge fou 
culpable ( which word may comprehend negligence ) is tol 
put from his office for three years, it he be an Heritable Of 
cer : and if he be not Heritable, he loſes his office, Whi 
diſtintion, 1 find alſo obſerved by Bald, ad 1, manicipia,f 
de [erv, fag, where he ſays, that pro negligentia judex n 


. movetur ab officio , ſed hoc non tenet in judice perpttu 


and Farin, 2, 3. 1. 423, , is of opinion , that my 
res of ficiales non remuvetur ſed minores facile remover 
ſunt, 


(255) 
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Deforcement, 


— 


th 


— 


To whom was the execution of Law committed by the Ros 
mans and to whom by our Law, 
What is Drforcement , and what are the ſeveral degrees 
thereof, 
The Meſcenger myſt have his Blaſon,and give an execution 
of Deforcement, . 
Whether may a Meſſenger be deforced,who wants his Cap» 
tion, or tranſgreſſes his power, 
What witneſſes can prove a Deforcement, or if the Meſſene 
gers execution can prove it, 
T beſe who deforce, may oe purſued Civilly for the debt, 
. 


Awsare only the ;dea or picture of Juſtice, but execution 
, isits life z and though thoſe who have the execution ot 
ws and Sentences committed to them, be ranked but a- 
dna(t the loweſt ſervants of Juſtice, yer they have the hap- 
elle to be theſe who compleat that great work. and amongſt 
joſe hanc's it becomes perie& z and therefore the Laws ha- 
I? committed its moſt excellent part to them , it ſhould be, 
lis, ina moſt -eminent way careful of them; and in provi- 
2 for their ſaſty, ir ſecures its own honor, 

The execution of ſentences was committed amongſt the Ry- 

5 to the apparitors mention'd of theCodex,in three ſeveral 
tles, and theſe were eretcd in a Colledge, which was ſti. 

, Collegium, or familia apparitorum, 45 Our Hetaulds = ing 
rater. - 


[TL 
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fraternity, by ther25. A, Parliament, 12, K, F, 6, Th 
Italian Doors call them now, Beroarii, ſo that theſe wh 
would kaow what 'the doRors hold in caſes of detorcem 


maſt look to the Indexes, at theſe words, According to th 


Kkoman Law, it was a ſpecies of /e(e-majeſtie, to reliſt thee 
cution of ſentences, /, quiſquis ad 1, Fl, majeſt, 1, Julian 
ff. de of ficto ejus cui mandata eſt juriſdittio and Guid. Pap qu} 
55.7, obietves, that from-thele-Laws does riſe the prattiqueg 


France,qua puntuntur Capitaliter verberantes apparitores,in ti! 


cutione officii-nam qui mandata principum exequuntur vide 
Vive prinicipium imagines ac adeo graviter puniri debext at in) 
riantes Statuas principum, 

With us the execution of ſentences, is committed to Hf 
raulds, Purlevants, Meſflengers, Macers, and the execution 
ſentences ot interiour Courts, to the reſpeRive officers ; 
theſe Courts; and'the reſiſting, beating, or wounding, 
theſe, in the execution of their office, is inour Lawt! 
Crime which we call.Detorcement, Leg, Burgal, cap, 135, 

1. Detorcement then is defined to be that Crime whi 
is committed.in oppoſing -Macers, Meſſengers, or any other 
who uſe to execute ſentences, whAlſt they are executing the 
office ; And upon-that accompt, ſo thar if either the Offi 
was not in execution of his office, or if the Officer be beaty 
on any other accompr,zs if a ſcuffle ſhould ariſe, occaſionedu 

juſtly by himſelf, this would not infer a deforcement, as 
be ſaid hereatter, 
Though this crime be amongſt the moſt attrocious, bec! 
the King and Soveraign power is in their perſon deſpiſed, 1 
therefore this crime is called DiſpedFus Regis tat, Williel. 
4, verſe 5, And Juſtice is after much pains taken by the Ju 
es, and expences layed out by the Parties diſappointed; | 
it is only puniſhed by confiſcation of movyeables, and anatb: 
ry impriſonment, and the one halt of the Moveables ſo eſcit 
ed, fallsto the King,and the other half co the Party at - 
in 


<Q ts > > © _ ec i.ca . 27 _L 


FF DB Ix 


- BI 


Dt forcement. 257 


5 TW inftance the Letters were execute, F,6, P, 12, cap, 150, The 
ſe wy words whereof are, If an Officer of Armes, or Sheriffs in that 
emen ſy part, or other perſon whatſoever be deforced, moleſted, inya- 
ro thy ded, or pu-ſued, tothe effuſion of theirblood, by any perſon 
he ex, or perſons, whom they ſhall Summond, or others of his cauſing 
liam 20d command, . the time he is executing -ot any Summonds, 
> qu; Letters, or Peocepe direct by His Highaeſſe, or other Judges 
1quet that he ſhall loſs, Co, 
inf -From which Act ic is to'be obſerved, x, That Defotce- 
iden ment is committed by troubling of any Officer belonging eo 
ac in @y Court, -2, That thoſe words, ( to effuſion of their 
blood ) ſeem to be a:quality pur in a ſentence by it ſelf, and-fo 
to Hh m2y be thought to relate to all che former words , *molefted 
tion invaded , or purſued, yer the words of the Attare only wrong 
cer f poinced,and thete words, or purſued to the effuſion of their blond, 
ing, ff £ould all be pur tn one ſentence, tor; de pradtica; ſimple oppo- 
as clay ng, or moleſting the Meflenger, though withour'blood, will 
135, inter a: Detorcement, '2, Though by the Act ic would ſeem 


e whit o theſeagainſt whom Letters, and Charges areraifed, or 
7 othe'Y 2ch as they hound our, can beguilty- of Detorcemenr, yer if 
ins th ny others do deforce.a Meſfenger, though they beneither 
- 06M tbe parties intereſted themſelves,or hounded out by them,yer 
bear off *bey are {likewiſe guilty of Deforcement : -As isclear by the 


4, cap, ſtat, Willzell, verſ.4, And by the 84. Ac, 11, Par- 

2; (of Gament K, FA 6, And leeing the crime lies in the oppoſition 
tothe Meſſenger, whoever is guiley of that at commits this 
 heculſY Crime, 3, Though this at make only caufing or comman- 
ſeq. of ding a crime, yer certainly.if any perſon intereſted does ratiha- 
iel of bit the Deforcement commicred by any other perſon, 'by ei- 
he Ju{ſY her giving him good deed, or by receiving his Letters, or Bla- 
ted; | ſon taken from him, he is eo ipſo guilty of Deforcement: As 
n a1bicY}y] the Council found in- the caſe of the Earl of 'Seaforr, againſt 
9 eſchd the Lord Mackdonald, ann, 1669, upon full debate: In which 
ar wi} ale the Council. did ordain, that for-the future, -- all Land- 
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lords in the Highlands fhoulFbe lyable for deforeement con. WH; 
mitted upon. the grounds, if they did not deliver up the offer. 
ders. 4. Though the execution be diſappointed and ſtop. 7; 
ped, _ yet.is declared by the Parliament to be as ſufficient z I 
ected : andit were unjuſt, thac the party having done all Þ# 
| in-him.lay , that thedilappointment-, eo caſ#, ſhould Þ 
he prejudicial to bi, 5,. Seing the puniſhment of this 2a, 
is only confiſcation of Moveables, and impriſonment; where. 
as by the; ARt 84, It, Parl, K, F, 6, The-lives and goods of i 
the offtengers were to be in the Kings will z . It may. be doubt. 
ed whether the-Judge may puniſh by either of the Acts, ſeing 
the-laſt does not- expreſly abrogat the firſt, or whether both 
ſhould ſtand in vigour and force; Concerning which queſtion, 
thie general Lawyers have very many-learned debates, . but the 
malt ſolid and app1oven concluſtonsate,. that when acrimeij 
puniſhed by.ſeveral pains,in ſeveral Laws,or Acts, which Ads 
do act deragat one trom another expreſly, that it is inthe 
election of the Judge, to puniſh the delinquent; by either of 


the pains, /. quoties ff, de adtionibus & obligationibus, But the 
Judge making eleRion of one of the "_ cannot thereaſter 
f 


make ule at the other : J. ff, ſenate de acuſationibus, 
wid, Cabal, reſol; criminal. cap, 3, where this gener! 
queſtion is tully handled , and to the conſiderations there ad- 
duced by him, I would adde this, that where-there are-ſeveril 
goiſhments-appinted by Laws, whereof the one derogats not 
| ms theother, tharthe Judge ſhould follow-that-of thetyo 
which ismoſtiin uſe ; - And therefore ſeing -Confiſcation of 
moveables and impriſonment, is alwayes uſed in this caſe, that 
puniſhment ſhouli be certainly followed by the Juge: for ſince 
cuſtom mayantiquat Laws. _ and is a warrand for. a Judge, to 
proceed criminally where there is no.,Lawz . it ſhould much 
more determine betwixe-two Laws, which of them. ſhould be 
followed: But there is.the leſs difficulty in this caſe, that none 
Genre men elorcemansto be capical,. Andchab wan, 
that 
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that their Uiwves ſhall be in the Kiggys will, do not infer, dejure, , 
M- airs of retoy as is el{twhiere tutly debated*: bur ir —_ be 
et WLJonbred, if theit perſons may ftibt likewiſe be puniſhable, ſe- 
0p«. Wing not only by the former a& are their lives to be in the Kings 
ta Þ gill, bur likewiſe by the ſeverich A, 17, Parliament, F, 6. 
eal $*1; is declated, -thar deforcement of Officers ſhall be puniſhed 
Wuld by che eſchear of their moveable g00ds, and puniſhmeacr. of 
28, Fcheirperſon according to the Laws ot before : So that there is 
ere- WE ,eminatiolegurm, Which makes the Law much ſtronger: And 
ds of FI remember that ſome Sea men in Bruntiſland, arts 42 teN 
ubt- of cheir Bozr when the Cuſtomers Officers were about to 
(ein? Woo ynd ſome unfree goods, bought out of Captain Dewars Ship, 

th by rowing off, of which Boat theMeffenger who was to Poynd, 
tion, Well in the Sea: The Commiſſioners of the T heſaury did fum- 
t the Wnarly in F#ly,'1669, ordain the Sea.men to be whipt, which 
meli Ws accordingly done, 


A% Þ 111. Meſlengers have as the Badge of their Office, a Blaſon 
o-the Wearing the Kings Armes, and a Warid of Peace if they bear 
er of hot che Blaſon, it is believed ( and that is the firſt objection 
dt the ſWozinſt the conception and relevancy of the Lybel) they may 


deforced, becauſe by that a& only people are obleidged to 
now that they are Meſſengers, and the Wand of Peace is 
t whereby they touch a Rebel, and declares him to betheir 


* Wiiſoner, and when they are detforced, they uſe to break the 
everl Wand of Peace, but though their Libel bear alwayes that:the 
ts not Wand of peace is broken, yet if the troubling of theMeſſen- 
et Mer be proven, though this quality be not proven, the aifize 
ion of Will ill find guilty, as was found in the caſe betwixt Murray: 
e, that Wd French, 13, Fuly, 1669, where it was likewiſe ftoundithar | 


Ir ſince Wheir ordinarily theMeſſenger whowas deforced, doth give in 
ge, t0 WithhisLibel, an exemption of deforcement, whereio after the 
1 much Winary form, he relates how he execute the Letters,and how 
)uld be dby whom he was detorced, yet that execution is not abſo- 
at none | L1z . lutly 
-words, | 

tha | 
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Iutely neceſſary for-proving the deforcement,but. that the dy. 
forcement may be proven by witneſſes, for elſe there coull 
"beno deforcement, it. the Meſſenger were killed;, . ſo thy 
' he could make no execution: or it he were bribed by-theds 
forcer, and ſo would givenone, but.that an execution of 6 
forcement was only neceſſary .to the effe& the Lette:s might: 
be repute. as validly execute, as it they had been really exe. 
cute; . 

It -uſes ſometimes tobe alledged againſt the relevancyy/ 
the Libel in this crime, that the Libel is not relevant, becaul 
ie bears not thatthe Meſſenger had the letters of Captioniali 
his hand, and ſhew.them to the Party whom he apprehende 
be vertue of that Caption, .for without ſeeing. of the Lettes 
the Party is nor obliedged to obey, and-if it were otherwaye 
any man might take aftree Liedge, and keep him-till he ſhoulyſf 
vet a Caption, though he had none at the time ot the execut, 
on. .. But upon the 19, of Febr#ary ,. 1672, . Gordown'of Bruy 
was found guilty of deforcement, though the Meſſenger )j 
having a Caption, was neither. libe]led nor proved, and th 
becauſe the Rebel did not crave to ſee a warrand, and the M 
ſenger was anſwerable if he did execute without a warrand 
Netther did the Lords think that the-Meſſenger was boun 
to putthe warrand in the Rebels hands, leſt he ſhould deſtty 
it : But he was bound to ſhew it to any diſintereſſed petſy 
who was prefenr, In the ſame Proceſs it was likewiſe found 
thata Mefſenger might execute a Caption: under filence « 
aight,: thongh it was pretended that this might give a colon 
£©Robbers to enter in to honeſt mens houſes under night,ups 
pretext of executing of Captions ; though Poyndings indee 
cannot be execure after the Sun is ſer; . becauſe a Poynding i 
ſentence, and requires formam judicii ; and no Court can 
kept:under filence of night,Some Judges ordainO ficers to taliſhyt 
Races from'a Maft, and arreſt Ships, without a written ord 
the haſte of the execut'vn ſp requiring z and therefore I thiſhe 

th 
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be ds Wſh4e though ſach have not a written warrand , they cannot-/ 
coult Wiwfully be oppoſed : for it is the duty of all good Subjeas to: 
> tha Waquire firſt it he who pretends to haye authority, have it al- 
heds Me:dy, though he ſee no written warrand, bur” nor raſhly. ro - 
of d& ppoſe what may bellawtut, BO 
might WM Another ordinary objeRion'againſt the Libek is, that the 
y exe WMiefſenger and his aſſiſters did tranſgreſs their power and wat- 
and, and ſo it was lawful to refiſt them: and thus upon the - 
ncy0 8, of Novemb, 1667, Mr, Archibald Borthwitk "being purſu- - 
ecault Wa for deforcement; it was alledged, that he compeared as 
£100 in Wprocurator for the Lord Borthwick , who had arreſted $4an4ds- 
ended ds, and the Tennents Corns; as Maſter of the Gi ound, and- 
Þetters Who alledg'd the Meflenger could not poynd the Corns till the 
wayes, Wizſter was payed, wherein'the Meſſenger did unjuſtly, and (6 
(houſe had good reaſon to ſtop the poynilng : This alledgiance 
XecutvMh:25 found relevant, bur if juſtly, it may be doubted.” And: 
tf Brulf.awyers are very poſitive, that no min can ſtop any executi- 
ger IiWn, upon ſuch pretence of unjuſtice, where the unjuſtice can. 
nd tha no otherwiſe redrefſed, by appellation, or otherwiſe : which 
ne MeriWhey call reſs/entia Licita per ſubſidium, Menoch, de recup. poſ- 
arrand þ, remed, $, num, 30, & 31, Cabal, reſul, crim, caf, 132, - 
S bound their opinion ſeems moſt juſt , for ir were dangerous, ro 
deſtroMWrnke private perfons,”- and-ſuch alſ6as ate inteteſled , Ju/ges: 
perloWo che juſtice of what is don? againſt themſelves, 2, Nun- © 
: found BWyum recurrendum eſt ad remedium extraordinarium , quamadin 
ence 088,:4; eff ordinario ; but fo it is, thit it a Meſſenger do any” 
a colout rong in the executton of his Office, he is lyable therefore, 
ht,upa 1amnum & intereſſe, and finds caution for that effe& to the 
5 i00e8 yon at his entry, 3. Meſſengers are Judges in poyndings, 
ding 5Wnd it is not lawtul: to refit Judges upon pretence that they * 
t-can "doe unjuſtly : And:this fuggeſts to me-another” diſtinction, ' 
Sto Which is, that either n Meſſenger or Executer doth wrong the* 
n orl*Wury intereſſed, viz j3r5,, as iNomitting formalities, andre="" 
> I th0Welling juſt allegiances, &* eo caſ# he cannot be reliſted - * \ 
tn Et8-- 
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elſe he does wrong , via fa#i, . by beating the party he ci 
or giving him, opprobrious ſpeeches, by apprehending hi 
without a Caption, or after a Suſpenſion js produced by hin, 
or otherwiſe giving riſe to the violence-uſed againſt him, 4, 
caſu he may be refiſted , as was tound, Mart. 1662, Andy 
clear from the Doors, Cabal, ibid, It hath been alledgy 
that chere could be no deforcement ac the Meſtengers inſtanyiſ 
againſt the Pannel, for ſtopping him to poynd goods, beczuſ 
'the Meſſenger wasthe perfon at whoſe inſtance the Letters 
Poynding was raifed, and therefore he could not executethen 
himſelt, 'ſeing no man can be Judge in his own cauſe, andrh 
Meſſenger is Judge in all Poyndingsz but this was tepelleg 
becauſe the Letters of Poynding arealwayes blank in the pe: 
ſons name to whom they are dire&t,and ſo the Meſſenger migh 
fill up his own name, and no Meſſenger was excluded, and 
the Executer did any wrong, he was lyabletoa ſpoilzie, an 
his ſentence was reduceable; but this wants not its own ſcrupl, 
ſeing Meſſengers are Judges when they poynd, and no my 
can judge in his own cauſe. 2, It was here alledged., that the 
Letters upon which Execution were uſed , were ſuſpended, 
and ſo could not be put to execution, which alledgiance wy 
repelled, becauſe the Suſpenſion was not intimate, and fo the 
Meſſenger nor Party was not thereby put in wala fide, Mar, 
:X 662, 
Though this be the puniſhment of deforce , when it ispur 
ly ſuch, and is not aggraged with other hainous circumſtance, 
yet if a Meſſenger were executing Letters of Caption againſt; 
Traitor for Treaſon, any who would deforce him would.con- 
mit Treaſon, and that wereto be art and part of Treaſon : and 
ſo in other Crimes ; but whether detorcement may be ptnil i 
ed in our Law, as breaking of Priſon, I doubt very much, 
though itbea rule amongſt the Doctors, that eximens «/iquen 
ex manu familie, & ex carcere a pari procedunt, & » 
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itur non ſolum que in carcers manſione dezit, ſed & 
f fatellitum cnſtodia, & in f, amilis manu repertitur : nan 
lem modo utribique leditar majeſtas principis,Groffenditur mi- 
ferium juſtitie, Cabal, reſsl, crim, cent, 1, caſu, 8, 
Y, Deforcemene then is proyen as other crimes; by wit- 
ſes, and who ever may be witneſſes for proving other 
ms, are admitted here, but it hath been oft doubted, whe- 
rthe witnefles who were carryed along with the Meſſenger 
verify ing 'his-executions, may be ſuſtained as witneſſes to 
pe the Deforcement : and the reaſon of the doubt was, be- 
ſeordinarily-they are injured themſelyes in ſuch caſes, yet at 
it was decided inMarch,1662,that they were very receive-- 
ewitneſfes, becauſe without theſe, deforcements could not 
proved : And fince the execution could be proved by them, 
y notdetorcement. Bur it is a neceſſary caution in that 
, that no injury be purſued as done to the witneſſes, for if- 
the once libelled, they become parties, and will not there-- 
be received as witneffes, though they ſhould offer to paſs- 
n the injuries, as done to themſelves, And theſewitneſ- 
re ſo receivable, that in the caſe betwixt Murray & French, 
vs 1669; It was found that though they were within: 
degrees defendant to the purſyer, yet they might be re- 
red, becaufe in effe& they were teſtes inſlrumentarii, beeing 
neſſescontained inthe execution of the deforcement z but 
ink, this is debateable , becanſe teſtes inſkrumentarii 
nly allowed in obligations, though within degrees, quo ca- 
they are to be preſumed to be choſen with mutual conſent, . 
ch cannor be alledged here, ſeing the Meflenger only choo- 
uch witneſſes as he pleaſes, 
Whether the execution of deforcement; will prove that: 
Meſſenger was deforced, without leading any other wit- 
, may it be doubted ,, and thay irſhould, _— from 
egrounds, x; Thar ir is a principle in Law; that creditur 
i, in hs-que-ſpetFant ad _ officium, 2; In civi-- 
5, The execution of a Meſſenger is aiwayes believed cill = 
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þeimproven, 3, . Lawyers are yery clear, -that creditur-ayy 
cio, ſireferat ſe fuiſſe percuſſum velverberatum in ipſa extyj 
' one, Which.Guido pape deci[. 628, declares to be the cuſtony 
France in D«nphmie : And this is enated by aſtarute of x 
. rence, £3, Func, 1559, Yet by our Law the ex: cution of [ 
forcement, will not, prove that the .Meſſenger-was deforcy 
and Caballxs declares. this likewiſe of moſt other nations 
: fides theſe aboveciced, Caſs 1.27, -Accotding to our Li 
the Meſſengers who were deforced, cannot be led even as ſing 
. witneſſes, - though the purſuite benot at their own inſtar 
bur at the inſtance of the party injured, or his-Majeſfies Ad 
. cat: In which caſe it ſeems that all their intereſt ceaſes; but 
reaſon of this is, becauſe it is-preſumable that the parties 
. were wronged will ſtill ret2in a reſentment againſt the injure 
and ſo wil ſtil be prejudicat witnefles in that caſe:But yet act 
ding to theDoctors, this is doubted, an4-many of them conclu 
that creditur yxncio [e verberatum fuiſſe, nam creditur ti |t 
dum omnes in-iis que pertinent ad ſuum officium & hoc eſti 
nexum relations executionis ſibi, demandate. -Menoch. a ; 
caſ. 112, alii verecredunt caſum hunc eſſe arbitrarium, 
according to our Law, (uch as were witneſſes, choſen by: 
Meſſenger to goalongſt with him in uſeing the execution, 
Mill be received witneſſes, though they were themſelyes)x 
in the deforcement, and o are lyable to-the former ſuſpit 
equally with the Meſſenger :; and the only reaſon of differ 
that can be affigned, is, that the Meſſenger is himſelf (ai 
.our Law to be detorced, and ſo is the perſon formally inter 
ed, but witneſſes are not in our ,Law ſaid to be deforced, 
though they be received ordinarily, yer it is given as a caut 
-that they ſhall not. depon upon any wrong done to theme! 
for if they do, it will make chem though otherwayes habl, 
be rejected trom being witneſſes, and.the-Law will eo cſs 
upon them as perſons that remember too much the in 
done to them 3 Ic may be likewiſe in this caſe doubted, 1 
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| ther though the witneſſes taken along by the Meſſenger to 


the execution,cannot be rejected upon that accompr,atter they 
have purged themſelves of partial counſel and malice, if they 
may not be rejced, it before they be ſworn-they- confeſle 
they continue to have a reſentment of the injury done them, 
Andin my opinion, if this beating and injury ſuffered by 
them, be conteſt by themſelves, before they be purged of 
partial counſel, they ſhould be rejeRec, 'though the parties 
intereſted, and at whoſe inſtance-the Letteis were execute, 
cannot be received witnefſes to-prove a deforcement, even 
though they ſhould declare that they would never purſue 
the detorcement, ad proprium intereſſe & vindittam: yer ſuch 
25 were within degtees defendant to the party, were received 
witneſſes, even where the purſuit was purſued by their own 
friend, 13, Fuly, 1669. Murrayagainſt French, Upon a 
ney pretext , thac brothers and ſervants, 8&c, are habil 
witneſſes, where they are teſtes inſtrumentarii, and witneſſes 
in executions are teſtes inſtrumentarii + but in-my opinion 
there isa great diffetence betwixt theſe two, for the reaſon 
why teftes inſtrumentarii,are received, though they be other- 
wayes in habiles, is becauſe they are choſen of common con- 
{ent of both parties who are preſent at-the ſubſcription but 
that cannot be alledged in ſuch asare witneſles in executions, 

who are only choſen by the Meſlenger himſelf, 
After this crime is proven, the ordinary verdi is, The 
Aſize finds the Pannel guilty of Deforcing ſuch a Meſ- 
enger, But yet where the Aﬀize find only the Pannel 
evilty of troubling the Meſſenger im his office, and would 
The juſtices finds theſe 
termes to be equivalen', and puniſhed the Pannel as a de- 

orcer , in thecafe of Robert Herrs, Fuly, 1667, 
VI, The party detorced, has beſide this Criminal aQion, a 
wil aRion tor detorcement, againſt ſuch as have been ac- 
M m ceſlo- 
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ceſfory to the'deforcement, 'for payment of the debt : which 
debt 1s ordained by the 117, CA#, 7, Parl. Fa. 6, to bepay. 
ed, : together with the-modification 'of his expences our 
of the firſt and readieſt: of the _detoreers eſcheat :- And 
it:is declared ,. that he ſhall be preferred to the King, 


From which Aﬀ theſe two doubts may ariſe, 1; Since 
by the 'A: it is declared that the perſons convict of de. 
torcement, ſhall'be lyable for payment of the debt, by 
this. Civil Action, that: therefore this- Civil Aon 1; 
not--competent ,. until _the- Parties. purſued be firſt tound 
guilty of -deforcement : Bur yet- it was found, the 25, 
of Fuly, 1663, in the caſe of David Mitchel, that 
the party injured might: purſue, . either Civilly, orCri. 
minallyz and that this priviledge was introduced by that 
AR: -as-2 further advantage to the party -defotced; but 


becauſe this- Ation was founded upon a Criminal ground, 


therefore they. ordained the. deforcement to be proved by 
moſt*unſuſpet Witneſſes, The ſecond doubr is, whe- 
ther by. this A&,. the deforcers other Eſtate be lyable 
to this. Ation., as well as his Moveables « And though 
it may be urged,. that that Ac appoints only. the Cre- 
ditor to be preferred to. the King, and to be payedout 
of the firſt end of the deforcers Moveables, Yet it wa 
found , the 13, of December, 1672; in- this caſe, 
eMyrray againſt French, that this A& did allow Aion 
for payment, . ' ſmpliciter, For the Lords thought, thit 
the AR did in the firſt place ordain payment of thedebt, 
and expence;z that the preferrence was a new. ſuperadde 
priviledge - And it were againſt' all reaſon ,, that the 
Creditor ſhould be fruſtrat of his Aion, . becauſe the 
Deforcer had no moveables, though he. had an opuleat he 
Titable Eſtate, 

In this cafe it was likewiſe found, that-the Party 


force 
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' forced might purſue, either ad vindifam publicam, Cri- 
| minally, .or might purſue Civilly this Aion for dam- 
mage and intereſt z and that-the one Aion did not con- 
| ſume or exhauſt the other : And therefore though the 

Purluer here had prevailed in a Criminal purſuit againſt this 
Detender, quo ad vindidam publicam.,, that yet he mighe 
purſue this Civil Action for dammage, 
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Falfum, Falſhood. 


. The ſeveral ſpecies of Falſhood by the Civil Law: 
a” producers , or uſers of falſe Writs , commit Fall: 
00d, 
The puniſhment of Falſhood by our Law, 
The Lords of Seſſion are only thereto inthe firſt inſtance, 
' The Lords proceed in the tryal of Falſhood, either ſummarh, 


or by way of altion, 
The diret# and indirett manner of probation, 
After the Writs are improved, the forger « remitted i 
the Fuſtices 
Falſe witneſſes, how puniſhed. 
9, Falſe Coyners, how puniſhed, 
TO, FalſeWeights, how puniſhed, 
Ii; Theaſiuming a falſe Name , & (uppolitio perſons falſz, 
how puniſhed, 


Alſhood is by the Civilians, defined to be 4 fraudulent 
ſuppreſſion , or imitation of Truth , in prejudice of ant- 
ther; it was by them divided , 2» falſum quod ipſa lege Cornt- 
lia vindicatur & quaſs falſum quod ſenatus-conſultog conſtituti 
onibys vindtcabatur, Matheus. hoc, tic. Burt ſuicable _ 
pratice, 
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nitice  T ſhall divide Falſhood in theſe four Branches, 
That Falſhood , which is committed in writ, 2, That 
ich is committed by witneſſes, 3, The forging and falſi- 
ying of Money,. 4, The uſing of falſe weights, and mea- 
res, 
I, As to the firſt. Branch ,. he commits Falſhood , who ei- 
her expreſſeth in writ , that which was nordone, or omits 
 expreſſe. that which was done, , So that Falſhood in writ 
zy be committed, either in commiſſion , or omiſſion, 
hood is committed by commiſſion, either by fabricating a 
Ie writ, or by ſigning it, or cauſing another ſign it, qui in 
nmentum falſum dolo malo ſcripſerit, ſignaverit,uel ſignare cu- 
[es Wprrit,recitaverit,mutaverit, [ubjecerit, amoveritcelaverit, de- 
perit, interleverit,reſiznaverit, all which ſpecies of Falſhood, 
$cnumerat by Upian, leg, 2, ad leg, Cornel, 9, 8, penult l. 
| Wlu Cod, ad legem Cornel, de falſis, which are prettily ex- 
rly, ſt, but much more fully L. 3, Baſil, Ter aaaroy. IN theſe. 
mes, * xzat\as diahn xav. n agnaras n anahulas, nurobaruv names 
YiTas if TAG SEUTAS WTO Y CAS, 14TH Poker arayi rorhouv n Sorgeuc 
Jt MVESAS TRUTH YISTEL \ with which , Theophil, dit- 
much 5 inf, Q. T7. Tiuegeyos Tuy Sraliner n eT*eov ovubraaicy Yee,» 
« 1 ar2y101Te,n vrobeaancrre, And the puniſhment of Falſhood, 
very different, according to the ſeveral kindsand degrees - 
puilt , as will hereafter appear, 
1, Falſhood in writ , is committed by producing a falſe: 
, if they know it'to be falſe, which ſome DoRors think 
ſhable only , if the writ produced by them was ſuſpect ;- 
It is ſaid to be ſuſpeR it either ir appear vitiat by occutar 
ion, or if the writer or producer ufed to produce talſe' 
s,or iit contain things that are improbable, 
he uſer of falſe writs is ſaid to commit Falſhood, /, majo- 
Cod de falſ, which only holds , it. he knew the writs pro» 
dby them ta be: falſe 3 and theretore Clarms relates a 
lon uſed by the practicioners, which is, that the uſer 8 
thes 


(x, 


{ulent 
f ant» 
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thewrit gets a dyet affixed to him, to deliver at, if hen 


abide thereby, and'ar the day affix, he muſt either fimj 
abide thereat , without any qualificatiom, quo caſ#, itith 
improven the uſer is puniſhed as a forger, Albeir the I) 
ors commonly-are of opinion , that even in that caſe, 6 
uſer is to be more meekly puniſhed then the tabricator, j, 
ſcilicet relegationss-, which caution is likewiſe in ufe wi 
buen this we differ, that by our praQique , th: uſer will 
allowed to abide by the writ , though noc {imply asa w 
rrue, yet a$awrit really made over to himz and in the fox 
ing whereof , he had no intereſt , as in the Earl Zevins 
1665, but though this qualified abiding at the'writ , bet 
lowed in an Heir , or ſingular Succeſſor , yer that it is0 


l 
« 


allowed where there is ſome perſon extant, who abidesſ 


ply at'thewrit, as true as Kennedy did in this caſe, ford! 
-theuſer, -though a fingular ſucceſſor , muſt abide at the yi 
asa'true writ ſimply; without which , any falſe writ mi 
be vented ſecurely, 

T he counterfeiter of the King's Letters, for which 8j 
was hanged, The opener, and unſcaler of privat letters, f 
which Bart, likewiſe concludes, that Advocats, Writes 
and others who reveal their Clients Papers to their Adyal 
ries, and, the ſealing other mens Lettets with the Sealers 
Seal; and revealing the ſecrets of a Town, commit likmi 
Falſhood, 

5, A Nottar who draws any unlawful writ , werb, gr4, ! 
uſurary Contra, commits Falſhood, but not in Scotland, 

6, A Nottar who expreſſeth any thing that is falſe it 
Inſtrument , commits Falſhood,, as if he ſay the Money 
numbred where ic was not., or if he marked perſons to be] 
ſent, who were not, but with us, a Nottar commits not þ 
hood , though he ſay in the writ which he draws, that 
Money was payed , whereas.it was not, I find that 7s 


el 


al 
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ne WB [an7o Georgi0 ad 1, de quibus f, de Legib, obſerves, that cou- 
im. c1udo loci excuſat notarium a pena falſe eo caſu, 
it 111. Falſhood in writs is committed by omiſſion in not ſet- 
1& ing down what the Nottar was deſired to ſet down in his In- 
e, 1W:ument, or omitcing to expreſs the day and place when the 
4 { mitting thereof might have been diſadvantagious, In our 
vic ay he of old who talfityed the King, or his Superiors Char- 
' will Wer, . committed Treaſon ; but he who talfified only the Char- 
S 2 Wer of a private man ,. was only to be puniſhed by loſs or muti- 
ie forWtion of a member ,. Reg, Maj, /, 4, 4 13, unm, 4, & 
ns a or ſhould be in the Kings will ,. /zb, 30, cap, $, But 
, beWecrefore it is determined, Stat, Alexander 19, that the forger 
1500882 Charter is to loſe theright-handz and Clarws rells us, that 
des lip the Dutchie of Millan , and ſeveral other places, . a talſe 
for eMottar- is only puniſhed tor the firſt Crime , by loſſe of his 
he wlW-od,. but all this is innovat with us, by the 6, Parl, 80, 487 
It 08, 5; whereby. it is appointed , that rheſe who: make falſe 
ruments ,.0r cauſes them be made, or uſes the ſame witting- 
lh Binh, bull be puniſhed for the ſame in their perſon , and goods, with 
ers, [t rigour, according tothe diſpoſition of the Civil and Common 
N "tv ; but becauſe that A puniſhed only falſe Notars:, and 
AdvelWnreſt only falſe Inſtruments. therefore by the 22; CA# 5, 
alers00W-!, 2. 21, It is extended toall evidents:, bur it would ap- 
t likwW:r that it is nor extended to all perſons , but only to Not- 
s-, both by the rubrick and body of the AR z from which ic 
$14, Wy be inferred, that i» criminalibus non eft argumentandum ; 
and, Wi ultra caſwm 4 lege definitum, And that criminal Laws are to 
alſe uM moſt trictly interpret, for elſe the former Law againſt In- 
(one) Wuments, might well enough have beenextended againſt other 
to bee writs, which are ottimes of greater conſequence, then In- 
$ not MNuments are. 2;. The reaſon why Nottarsare more ſeverely 
 thatWniſhed then others, was,becauſe they were more truſted then 
hat Jahers , for ot old they were Church-men, and hence ſprings 
it cuſtom , that they yer deſign themſelves , Ego, 4, B, 
Notas: 
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Notarins pub, Dioceſeos Andreopolitane Roſſenſis , '&c, wil 
any Paper ſubſcribed by them was ſufficient, though notþ 
ſcribed by the Party, 3, The puniſhment is declared tg; 
preſcription ( which isan error ot che Printer , put foryy 
ſcription ) baniſhment, and diſmembering of Hand or Tong 
bur becauſe it is received amongſt the DoRors , - that 2 Stay 
puniſhing -Falſhood in a Nottar, cannot be extended tg 
other perſon who.isa forger, fulgos conſil, 123, therefor! 
the4@#22,Parl.23,F4.6.1t is ſtatuted,that whoſoever make 
or uſeth a falſe-wrir, oris acceflory to the making thereof, |; 

. be puniſhed as a committer of-Falſho9d, | 

Andthat theſe and all fotgers of writs may be punitht, ; 
beit they declare in Judgement , -that they paſſe trom, or 

-not uſe the writ quarrelled, From which it may be intere 
that ſeing the forger is only not allowed by this A topd 
from the writ , after it is uſed and produced in Jucgeme 
that before.it be uſed in Judgement, it may be paſt from, 
as the uſing in Judgement is a further prejudice, and deore 
impudence ., then a fimple forgery which may be repen 
of; Soinalltryals of Falſhood , and particularly in Bur 
caſe, the Lords took great pains to enquire, if the writs q 
relled were produced in Judgement , or made uſe of het 
any Court, which had been unnecefſar , if ſimple torging 
been ſufficient, ro infer Falſhood : bvtalthough thismy 
alledged, tor mitigating the puniſhment , yet Dempſr 
condemned for counterfeiting a ſubſcription, in a reverk 
though he nev:r uſed the ſame, to the hurt of anyp 
whatlſoever,nor would abide thereby;and a ſentence was fot 
ed npon this 47, 20, Apri/, 1620, 

Thele who give a falfe Teſtimonial to any man, whet 
it may be uſed as another mans Teſtimonial, or forges or 
himſelf , is puniſhable by death, A@, 10, Pal. 
Fa, 6, Bur this Ad ſeems only to relate to the ! 
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A - Jers, and fuch fugitives, asrun in from Scotland to Eng- 
not 914, 
Mo Though England and ſome other Nations, puniſh Theft 
for prich death , and Falſhood only by the pillary , and confiſca- 
T onveW:on of moveables : Yer our own Law ſeems much more rea- 
 StinWonable , which punifſheth Falſhood with death, Since Falſ- 
d to.00d is a theft., and a degree of that crime, which deſerves a 
eloehnuch ſeveler puniſhment , then ordinary Thelt , becauſe I 
' makeW-10 ſecure my goods againſt a Thiet; bur no man can againſt a 
of, Wo:ger. And a thiet can but at moſt ſteal our Moveable, 
Fhereas a forger can by a falſe writ, take away the propet- 
ifht, Wy of our Lands, and things of-the greateſt conſequence, 
}, Ot By the Civil Law,l, 1, f, del, Cornel, dt falfis, $, ult, pens 
intereWy.1G, ve! quaſi falſ, deportatioeſt , & omnium bonorum publicas 
t rop1M;.: & ff ſervns ecorum quid admiſerit , ultimo ſupplicio affici 
oem. }-rur, Which is #2 termini , renewed in the Baftlicks, on- 
om, ally in place of publicatio omnium bonorum , the Baſilicks have 
degree |: 14 publicatio', 7144 Sruvors, But Theophil, ommits abſo- 
repenWicely , Publicatio bonorum , and makes ic tobe ſimply, 


| BardleW:242 151 , Or capital z the reaſon whereot ſeems to be, becauſe 
rits qWÞ:pital puniſhment included neceſſarly publication, or eſcheat 
of beinfip! goods, 1.1, & 2. f. de Bon, Dam. and albeit the former pu- 
reins Wiſhment expreft , /, 1. holds generally in Falſhoodz yer 
11s myMhere are ſome kinds of Fal{hood otherwiſe puniſhed , becauſe 


neffe&t , they fall into be branches of other Crimes, Thus 
he aſſuming of falſe Arms , aut qui militiam confinxit concuti- 
ndi cauſ.; is capital, in Mathexs judgment,per 1.27,h.t, becauſe 
tis a kind of Leſc-majeſtie, But I find by the Lawit (elf, 
hatthe pain of death is not expreſt in that caſe, ſedpro admiſe 

qualitate zraviſſime puniendus eft, And by the Baſilicks, 
here is no puniſhment expreft, eo thac ſpecial kind of Falſ- 
jood, and (> it is left only puniſhable, ftanquam falſum, And 
hough Mathers doth inter this to be capitally puniſhed, from 
3.1, jul, Majeſt, Yetl _ there is a great difference, be« 
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twixt 2 mans pretendigg falfly chat he isa Souldier, which | 
that Crime, which is puniſhed /, 27, h, t, and the 11, 


q: 


- is 


ing up Arms againſt, the State ,. which is puniſhed , giz, 


Eb? | 
I V. Becauſe the Crime of Falſhood', doth oftimes ip 
upon. Papers produced betore the Lords of Seſſion, andy, 


cauſe the tryal thereof , requires an ex14, and long, ang; 
much more tedious ſearch , then the forms ot the uſt 
Court can allow- ( whoſe dyet is peremptor) therefore by th 
As foreſaid,_it is declared , that the Lords of Seſſion 
Judges competent, to the tryal of Falſhood,. And alhg 
that A& doth not expreſle their juriſdiction to be excluſy 
of the Juſtices, yet I remember, that in an accumular acculz 
tion of- Theft and Falſhood , purſued by the Lord Blaniin, 
againſt ' M*calloch , his ſervant, it: was found by the juſtics 
char they would not proceed to judge the Falſhood , butt, 
mitted the ſame to be tryed before the Lords, in an improby 
tion: and I believe, that the tryal of Falſhood , i» prim is 
{tantia, doth only. belong to the Lords, as that of divorce 
doth to the Commiſſaries, for elſe moſt  et- all Falſhoog 


would be onlypurſued before the Juſtices, ſeing the tryal thee]! 


is much ſhorter, and leſlſe expenſive , than before the Lord, 


whereas Ifind not any aRtion of Falſhood, in prima i»ſtantisi 


recorded in all the Books of Adjournal, 
V.TheLords do ſometimes proceed to the tryal of Falſhoo! 


ſummarie per modum ſimplicis querele , upon a Bill, withouſh© 


any formal Syummonds; and thus they found 84nnie, tall 


= counterfeiting -the Signet, Fun 1666; But this the"! 
® 


only.in two caſes, 1, When the Falſhood is committed, 


by.a Member of the Colledge.of Juice, 2; When the $i2ſ: 


net or any part ofa Proceſle 1s ex recents, falltfied, 
The way of procedorin this Crime betore the Lords, isthis 
2 Summonds of Improbation is raited , and continued, and 
three 


£ 
, 
Y 
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ree terms of old, but now two only are by the regulations 


Siven to the detender, to produce the writ called for,to be im- 


: 
- 
F 


roved, It the Papers called for be not produced, certificati- 


isoranted againſt them , whereby they are declared ſuch 


$ can never be made uſe of, as true Papers, in any time com- 


þ2; but upon this preſumptive Improbation , whereby the 
Fries are only perfictionem juris , declared null, the party 


Fantis 


hoo 
vithont 
a fall 
is the] 
mitted, 


the $i% 


; i$th's 


ho is called to produce them, is not reputea forger , -or pu- 
ed as ſuch., for now conſtat eo caſu de corpore de lifts, or 
2t ever there were any ſuch Paper, as is called for: nor was 
ere ever certification granted, or any further inquiry made, 
othe Falſhood it felt, till November 1669, at which time, 
rtification having been granted againſt ſome Papers,made by 
> Tutor of Towte , to Captain Barclay, the Lords found 
y might proceed a lictle further , by examining the Wit- 
es, albeit it was alledged, that this had never-been done, 
That non Conſtabat de corpore de lifti, 3, That by the cer- 
cation , res erat judicata , and ſo the Lords, fundtierant 
i0, 4, That the Writs being improved, were no longer 
oerous., 202 erat amplius nociva & nullus poteſt puniri de- 
oubi falſum non erat nocivums and albeit, it was alledged 
tit would be very prejudicial to the-Common-wealth, it 
ſon who falſified Writs, might deſtroy them., when he 
nd they could not be advantagions, and ſo eſcape; it was 
ered, that there was no hazard in this, becauſe, it the 
eruſed them not, the Common-wealth , nor no Perſon 
ld be prejudgedz but if he did, the party injured mighe 
him to leave it in the Clerks hands, and intent an Im- 
ation, 
y the 62. A, 7, Parl, £2. M4, the Judge is allow'd to ex« 
tion from ſuch as propon Improbation, and though ſome 
tt whether this caution may be exaRed, as wel] when Im- 


'; anion , is proponed by way of exception., as when it, is 
o p} be . bot P 
cd by way of action'; yet fince the danger is theſame ir 


Nn2 both 
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both, and that by the AQ, this. is declared to extend as yy! 
at the raiſing of the Summonds , as at the proponing ot t| 
objeRion , and that /ex non diſtingnit, I ſee norealon tort 
doubt : and thus, it was decided the 25, of Fun, 1675, T) 
Sums for which caution is to be found :n th.s caſe, is letty 
the arbitrement of the Jucge,and though this Statute appoin 
only caution to.be found, yet the Lords doth ordain & Mc 
ney oftimes to be conſigned, 

V I, There are two ways of improving a Writ, wiz, t 
dire& and indire@ manner, the dire manner of improbats 
is by the Writer and Wicnefles inſert, the indire& mn»; 
by Witneſſes not inſert but by preſumprions an« other ext: 
fick arguments, But it is a1ule in our Law, that whilſtt, 
dite& manner of improbation is extant, that is to ſay, whi 
Writerand W itnefſles inſert are alive, no tryal can be taken} 
the indire@ manner, 

As to the dire& manner, we have this general Maxin 
viz, that ſuch Witneſles as are dead, are proving Witnc(: 
but this holds only preſumptive, for if of five Witneſſes inl 
two ſhould improve, the other three being dead, them 
will bedeclared falſe z whereas, if theſe three were al:ve, a 
did formally approve,the writ would ſubſiſt, though impr 
en by two, 

To preyent Falſhood in all manner of Evidents, ourl 
in place of Seals ( which were uſed of old , and which mis 
have been eaſily counterfeited ). did-by the 117, A 7,1 
F. 5. require that all Eyidents ſhould be ſubſcribed by t 
Party, and Witneſſes, and by the 80. AZ Parl.. 6. 74 
all writs of importance, are ordained to be ſubſcribed by 
principal Parties, if they can ſabſcribe , or by. two fam: 
Notars , before four famous Witneſſes, denominat byt 
ſpecial dwellings, or by ſome evident. coken , by which! 
Witneſſes may be known, and though uſually. men takes 
vf the greateſt importance ,, ſubſcribed before any Witach 
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witneſſes to the Writs and. Evidents delivered to them, is 
that they imploy witneſſes who has not ſeen the party ſub. 
ſcribe, nor has not ſo much as inquired at him whether that wy 
his ſubſcription, whereas if that paper were challenged as falſe 
or null, it would be declared null, it not falſe, though the wit. 
neſſe ſhquld depone that he was in the next room, and it wig 
brought to him immediatiy whilſt the .ink was not yer dry, 
and that he knew his maſters ſubſcription, it he. could-not pg. 
ſitively depone,. that either he: ſaw his maſter ſubſcribe, 
that his maſter had declared to him that that was his ſubſcripti. 
on, And this remembers me of this pretty caſe wherein I my 
ſeifwas conſulted: A Gentlewoman being to fubſcribe her con. 
tract of marriage defared that becauſe ſhe was athamed to writ 
before fo many friends, ſhe might have the Paper celivered to 
her to be ſubſcribed in another room, and the ſame having been 
ſent with her to the other raom, ſhe cauſed her (iſter.in- Lay 
who went alongfſt with her, ſubſcribe the ſame, for her pre. 
tending that ſhe could not write well , and recurning therezf. 
ter,ſhe told the witneſſes that that was her ſubſcription; which 
Contract being thereafter quarrelled upon the nullity .of not 
being truly ſubſcribed before witneſſes, the Lords ſuſtained 
the Contract, [the matter of fa& aboveſpecified, being offer 
red to be proved,though it was alledged that this was in effe& 
co make up an obligation of great importance by witnelles, 

In the indire& manner, :the Lords uſe to conſider the pre- 
ſumprions adduced for the improver in his indire& Articles of 
approbation , and tor-the patty accuſed, - in his articles ot ap- 
probation, amongſt which indire& articles, the chiefare, Ali- 
bi, a talſe date, and comparativo Literarum, It the party who 
has been ſaid to have ſubſcribed the writ, be proved to be elle. 
wherez as for inſtance, to have been at Edinburgh, wheres 
the writ isalledged to have been ſubſcribed that ſame day by 
himin Cathxes this is a very concluding preſumption of Fal{- 
Hood, fincea man could not by the {witteſt journey be at _ 

thele 
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theſe places in one day, and therefore this isa moſt concluding 
preſumption to annul the Bond, hut I think it-is no convinei 
agument which can inferr that che Bond is falſe, ſince people 
« WW by crrour or miſtake, may, and do oftentimes inſert a wrong 
date; negleting thedate,. as a matter of no importance, and 
therefore the Lords did very juſtly affoilzie trom an impro- 
bation of a writ, which was proved to be falſe in the dare, 
fince the witneſſes inſert were alive, and did depone-upon the 
rerity of the ſubſcription, 23,.May, 1667, Lord May, contre 
ſe, and upon the 10, of Fuly 1669, Gardner contra Colvil, 
2 writ was not improven,. though it was proved not” to 
hive been ſubſcribed of the date that was inſert;  Inreſpe& 
here was a writ of that ſame tenour, truly ſubſcribed tha 
ly; which being a-miſſing, the granter a long time thereafter 
ubſcribed another of the ſame tenour ans date, and the firſt 
eing thereafter found , and both produced, . the uſer abode by 
be firſt imply, and by the laſt as to the verity of the ſubſcrip- 
on, . but not of the date; which was ſo inſert for thereaſon: 
relaid; ſo that though the date be amongſt the ſubſtantial (o- 
naities requifite ro a writ, as isclear by the foreſaid Acts 
Parliament, and by the 13; 44d, 9, Parliament, Fam. 1, 
that the improver may force the uſer of a writ, to conde- 
end upon a particular date, it the date be blank, and that the 
ſeneſle of the date will inferr the writ to be falſe, except this 
re- Welumption can be taken off by a ſtrong contrary probation, 
s of Wtthat it may be ſo taken of, 1s clear trom the caſzs foreſaid, 
ap- {din this ſenſe Craig is to be underſtood, who ſayes, pag, 
li- ($65; Si falſa data appoſita ſit, totum inſtramentum vitiatur, 
vho Wm quod in ea data que exprimits? non eſt verum, etiam(i aliam 
lſe- {Warm [ubſtituere welit, is, qui eo utitur, non eſt audicendus, & 
res Whpod in data falſa non fuit f xn nunquam faitum prefuns- 


all- lithe writcrayed to be improven be unlike in its ſubſcrip- 
oth 2, to the other ſubſcriptions uſed by the Wbſcriber at the 
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timewhen the Paper quarrelled is (aid to be ſubſcribed, theg 
it is moſt ſuſpe&, and if both the ſubſcriptions ot the witneſs h 
and granter, be tound to be one hand writ, but all of them a © 
unlike the true ſubſcriptions, then the writ will be improya i" 
by occularinſpetion: as was found fn the Eatle of Weymy W*" 
caſe, contra Gall, Fuly 1675, Burt yet it were hard co infer the buk 
corporal pdniſhment of talſhood from this probation, which is? * 
but at beſt preſumptive, for the granter of a Bond or othe his | 
vric, might upon defigne ſubſcribe to ſtrangers his name, {»® * 
otherwayes then he ufes todo, meerly that he or his Heir, forge 
may thereafter quarrel the ſame, and therefore Craver, Conſi/ſſ®® © 
386.concludes,that comparatio ſola non relevat in criminaliby, did 
and all Lawyers conclude, that recognitto ſcripture private in * 
fert plenam probationem fi jungatur cum uno teſte vel alta emis"! 
Pena probatione, Alex, Confil. 239, ly 4 
ln the indire&t manner, the Lords uſes to receive witneſſF'"itc 
«d futuram rei memoriam, and to receive witneſſes ſometime) 4! 
by commiſſion, as in Captain Barclayes caſe, Albeit it w; 
chere alledged, that witneſſes in the indire& manner of improÞ"en 
bation, are only received ex nobili efficio, which could noth{lle, 
committed or delegat, and which (cems ſtranger, the LordiÞididtr 
uſes to take the oath of the defender himſelf, albeit regular\gecre: 
in crimes the defender is not obliedged to (wear, he Al 
Before any debate upon the indire& manner, the Lords uM errc 
to ordain the purſuer to givein his articles of improbation, annnel 
to ordain the defender to give.in his articles of approbationÞ/pon t 
And albeit there be not publicatio teſtimoniornum in our Law Wie det: 
Civil Caſes, yet becauſe improbations have a criminal effeFiarge, 
and tend totake away the lite of the defender, therefore that of 
Lords uſe in this caſe to ordain the depoſitions of the witnead if 1 
ſes to be ſeen by both parties, and both parties being ſully heaFcution 
£0 debate 7 preſentia, the Lords do either improve or Allo Iithe 
21e, ndthe 
If che Lords improve, they have by the ſoreſaid 23s of Pia to by 
liamel 
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lament power to impole an arbitrary puniſhment ſuitable to 
the crime, And therefore they do ſometimes otdain the tor- 
oer, tobe taken to the Croſſe with a paper Hat, \it the cheac 
© n:sbur (mall, or the perſon in great neceflity, And ſome- 
times they only ordain the forger to be impriſoned , and re- 
” Wbuke bim without diſcovering the talſhood, as they did lately 
t0a Gentleman, who being otherwayes ve! y diſcreet, was by 

his poverty driven co counterfic the ſublcription of his friend, 
toa bond of Sulpenſton. Sometimes likewiſe they refer the 
forgers to the Council, who upon that reference, uſe either 
to condemn the torger to perpetual impriſonment, as they 
id Captain Barclay, or elſe they uſe to ſend them to the Mer- 
"Wit Croſſe with a paper har, as they did T»{och a Nottar tor 
Morging a charter, 4. Fuly, 1638 but this mitigation is on- 
ly allowed , when the forger hath been induced to commit 
Mthitcrime by the perſwaſion of others, or by his own fimplici- 

My, and hath ingeniouſly conteſt, 

SM VII Theordinary way of procedor taken by the Lords, 
When they have improvea the papers, and tound them to be 
ſe, is to remit the forger to the Juſtices, againſt whom an 

ditment being drawn up , and the Afſize ſworn, the Lords 

Decreet is read, without repeating any turther probation, and 

he Aſſize muſtc ondema thereupon, elſe they will be purfued 

orerrour, And theriore the verdi& eocaſu bears, finds the 

W:oncl guilty in reſpe of the Decreet of che Lords of Seffion, 

Wpon this verdiR the Juſtices are tyed expreſly to condemn 

Wie defender to be hanged, as Halydey tor counterfeiting a Dil- 

arge, 8, February, 1597» Fames Tarbet tor being art and 

art of counterfeiting a talſe Charter, 16, Fahr#ery, 1600, 

nd if the fa\ſhood be atracious,they ſometimes before the ex- 

ution ordain the righe hand to be cut off, F 

Itthe Lords remit not the eaſe to the Juſtices, when they 

adthe Papers to be talſe, they ordain the Papers impro- 

to be cancelled in theirown preſence, but if they m_ 
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the forgers to the Juſtices then the Papers are carried to the 
Juſtice court, and when the ſentence is pronounced there 4, 
oainſt the Pannel , the papers are likewiſe cancelled at the 
command of the Juſtices, 

V III, The ſecond ſpecies of Falſhood, is that which i; 
commitced by witneſfes in their depoſitions, which may be mz. 
ny wayes committed : as 1. By taking money to depon or nt 


depon. $4 qnis pecnniam ad dicenduns vel non dicendum teſting." 


nium acceperit, 1, 20.f.h.t,20, by concealing the truth,orex. 
preſſing more then che truth, though they received no money, 
{.16 S. wlt, hactit. 3, By deponing things exprelly con 
tradictory, but-in this ca{e the contradiRion mult be palpable 
and not conſequential, p17 owns interpretatio preferende f 
ut difta teſtinm reconcilientur, Witneſſes either are ſuch x 
were (worn, and it they (wear falſly, eocaſu, they are guilt 
of perjury ( v4, tit, perjury ) or elie they are ſuch as are fall 
witnefles , without an oath, as witnefles in papers, and the{ 
are pyniſhable,tanquam falſarii, Bart, ad1, (i quis ff. adl, Co 


Clar. hoc tit, wum,.11, and of thele I: deſign to creat.only af 
teaft principally in this Title, 

He who depones falſly in one point, is repute falſe in all ki 
depoſition, whether the points be coherent or not ; But hi 
who —_—_— falfly only in extrinſick circumſtances , is nott 


be <qually punifh'd, asit he had depon'd talſly upon the ſul 
Rantials of what is interrogat ; and yet in both caſes he is fall 
rius, And thus the Lords ordained one of Barclays Servant 
tobe ſent tothe Croſs with a Paper Hat, becaule he preyai 
cat only in his depoſition abour the carrying of a Letter,thouz 
that was extrinfick ro:the debate. and was mainly uſed tot 
the Witneſſes. heneſty, Oblivion or forgertulneſs excuſe 
ſometimes, 4.p4na ordinaria falſi, it it be invincibly or ſtrong 
ly founded, but not otherwiſe, 

Witneſles ceponing falfly, and ſuch as induced Witneſſes 
were by.our Law puniſhed according to the diſpoſition of tl 


commo 
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ommon Law, A 80, Parl, 6, F. 5, but thereafter by 

' Wricrcing cheir tongues, and eſcheating of their moveables ro 
the Kings uſe, and are never to brook honour, office, or dig- 
ty, and are to be further puniſh'd in their perſons at the ſight 

Wi the Lords, according to the quality of their fault, 2, 27, 
Wl, 6. Cap. 48, Bythe Lords in this Ac, are meant the 
Words of Scſkon, who may puniſh Witneſſes ex incontinents, 
juring the dependence of the Proceſs before themſelves, 
herein the Wirnefles depone falfly , but it either the fal(- 
ood was committed by deponing in another Court , or if the 
ords be {uni officio, as to the Proceſs wherein the falſhood 
15commitrted, eo caſs the Lords cannot judge the falſhood, 

{Wc puniſh che falke Wicneſſes, Sometimes the Lords ordain 
Mic Witneſſes to be remitted to che Council; thus the Lords 
1, M$:cain'd the Witneſſes, who had confeſt chatthey ſubſcribed 
itnefles to a Diſpoſition granted by the Tutor of Towie to 

Wis Nephew, to be remitted to the Council, who baniſh'd 
jem: And ſometimes they themſelves ordain them to be 
Waziſh'd, or to have their tongues pierc'd, or to be ſet upon 
je Cock-ftool, with a Paper Hat, yet they cannot ordain 
em to die, becauſe the arbitrary power granted by this AR, 
W:nnot in Law be extended ad infligendam penam mortis, 2s is 
ily cleared elſe-where z and therefore the Lords uſe to re- 

ut the faliarie ro the Juſtices, if the Crime deſerye death, 

ut it may b« queſtioned, it the Juſtices can infli the pain of 
ath in any.cale upon falſe Witneſſes, fince that Crime is not 
lared capital by any At? Bur tothis the anſwer is, that 

dey may, and do infli'& capital puniſhment upon-the commit- 

iSof this Crime, in ſo'ne cales, And by the forefaid AQ- 
1,5, itis declared puniſhable, according to the diſpoſition of 
eCommon Law, by which is meant the Civil Law, & de 
ufice, Witneſles have been hang'd for bearing falſe wirnels, 
$Croy , and for (uborning others to bear falke Wirneſs, as 

bejn, March 15, 1695, And Grahame, March 8, 1615, 

Oo 3 Ar 
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At which time alſo Duzlsp and ſome others were hang'd for of: 
tering themſelves to be falſe Witneſſes, albeit they did nor 
actually depon, becauſe they were not received , the offer 
having before their examination come to light, 

IX, The third kind of talſhood is committed by falfifying 
money, falſum nummarium , which is accounted ſo great x 
Crime, that it is commonly excepted out of Remiffions, x 
may be ſeen in Crightouns Remiſhon, March 15, 1661, Thi 
Crime is committed, r, By forging true money without Ay. 
thority, 2, By Coyning talſe money, and impreſſing Cop. 
per, Lead, or any baſe Mettal, with the ſtamp of the Prince 
or of other currant money, 2, By mixing and allying worſe 
with nobler metcals, in currant Coyns, 4. By venting and 
paſſing, or out- putting (as our Law terms it ) the adultert 
money coyned by others, or intertaining the Forgers, or be 
ing art and part redde, or of the Council with the Corner, 
By the Civil Law, qui probos nummos cudunt ſed non in of 
cina publics tenentnr leze Cornelia nummariz, l,12, C, dt fi 
ſa monet: qui adulterinos cudunt & qui veros adulterant, radunt 
fingunt , I, qui cunque & 1, ſeque ff; hoc tit, qui nammos jr 
hos lavant conflant aut vultu principum ſignatos reprobazt , |,1 
C, de vet, numiſ. pot. 

By our Law, every Burgh ſhould have a clipping-houſe 
(which was a houſe for trying money, for the tryal was þ 
clipping ) and ſworn men, who ſhould clip evil money, whe 
are to havea penny for ilk pound that is clipped,and the hay 
was to tyne the falſe money, F.6, p. 1.c. 19, and the clj 
ped money, if it be evil ſtuff, or falſe. coyn, ſhould be retuit 
ed ro the owners, F, 4, P, 4, At?4, They who falſifresm 
ney, orcounterteits the Kings Irons, are to be juſtified (jdt 
puniſhed) according to the old Law, A#124, P, 7.7. 
By which AR, though it be added according to the old Liv 
yet we have no Law, de falſo nummario , prior to this, el 
cept Ad 40, P, 5, F. 3, Which puniſheth only wt home 

ringer 
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fringers of black money with death, By the LA 70, P, 9, 
. M, the home-bringers of falſe coyns,or lay-money,ſhould 
he dilated, and the dilater is to have the halt of all his goods 
noyeable and immoyveable, for his revealing : And it {eems 
ifying by that Act, that itis made treaſon, for confiſcation of Lands 
oreat a] moveable Goods, is only in the caſe of treaſonz and I find 
ns, 4-0 ocber AQ that can be the foundation of Drummonds con- 
 ThisYniftion a5 a rrairor, ZY de pradtica, this Crime hath been di- 
\ut Au. Wrelly puniſh'd - Rezd was hang'd tor forging falſe money with 
g Cop- the Kings Irons,. Fly 13,1602, Drummond burnt tor forg- 
Prince {ing talle money, Novemb, 27, 1601,. And his Brother P4- 
o worſer {ck Drummond burne alſo for art and part, red counſel and 
ing .n;Mconcealing the treaſonable forging, coyning, and out-putting 
ulrer;rſſ (for venting 1s ſtil] a Crime, and is deſtgned out-putting in our 
| orbe ſtles) of falſe money, Ateinzres allo was hang'd for art and 
ov ner Perl, 25 faid is, Func 30, 1603, Thomſon was hang'd and 
; in of torcfault for bringing home and out-purting falſe money , Fa- 
» de fall 1.9, 1603, 
radon The fourth ſpecies of Falſhood , is falſe weights and 
005 It meaſures, adulterine ftatere, whichare puniſh'd per 1, Corne- 
wt, (1 I, annonaw,ff, de extraord, crim, & falſe menſure, which 
re puntſh'd per relegationem, ibid, With us the ufing falſe 
meaſures or weights of .old was puniſh'd by a Fine, leg, Burg. 
4,52, And the Bailies of the Burghs were declared Judges 


for of- 
11d not 
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ng-houle 
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ney, wh owperent thereto, for the firſt three faults , but the fourth 
the haves declared to be only puniſhable by the Juſtices, becauſe the 
the clipommitters life was to bein the Kings will, cap, 74. ibid, Bur 
be retun2 ſuch as uſe falſe meaſures or weights deceiving the peo» 
16fies mi}, are to be indicted as falſars, AF 47, P, 4, F. 4, By which - 
Ged (idt \t, hayers cannot be puniſh'd, except they ule, ſince the AR 
P. 7.4, xdains uſers ro be puniſh'd, and mentions only (uch as deceive 
e old Lawif* People, which is not done withoutufing - And by the 2, . 
» this, el (t, Parl, 19, Fa, 6, the uſers of falſe weights and meaſures 
the homeF*19 tyne their hail goods and geir, which puniſhments de-. 


rogats 
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rogats not from the former Act infliting the puniſhment oft1. 
fit, as hath been debated more fully in the Title of Detorce. 
ment; De prattica, I find that Brewn Was tyn'd for falſe meg. 
ſares by the Councils warrand in 200, merks, per, Fuly, 1629, 
And that Portess was tound guilty, though ufing was not pro. 
ved, ſince having of talſe weights in the Shop preſumes uſing, 
except this preſumption be taken off, as by alledging that the 
weights were preſently boughr, or borrowed, or laid afide, x 
light, May, 1671, 

By thetoreſaid laſt Aﬀt, the Sheriffs, Lords of Regalitie, 
and Stewarts, are declared Judges competent to this Crime, 
but their Commiſſion there is only -cempory for 2 year , and 
therefore it may be.conchuded that thele are not otherwaye 
Fudges competent to this Crime, elſe this Commiſſion had 
been unneceſlary. 

The uſing alſo a longer Ell or Yard,is alſo puniſhable, though 
it would appear that here che Merchant himſelf is only pre. 
judged, tor he may recetye as well as give out by it ; nor doth 
the Law pieſume thata man would keep any meaſure to his 
own diſadyantage, 

| Tfin{ alſo that there was a Merchant: in E/gin pu: ſued be- 
fore the Juſtices, Fuly lt, 167 3. for talſe weights, in (wa fi 
as he going toa Mercat, dragg'd his Tobacco after the Boat in 
the ſalt water, which made it weigh more then otherwile it 
would haye done, and ſo the people were cheated : But the 
dyet was deſerted, and though the defender alledg'd that this 
was done for keeping the Tobacco from drying too much, and 
mouldering into pieces, yet the Magiſtrats of Elgin had fyned 
him tormerly tor the Cime tault in 20, pound Scots, even for 
the ill example, pena falſe arbitraria tenetur qui in [ua merits 
tura addit inutile ut pulverem areuam , &C, ant [pecies arids 
Actinet in loco humido Carp, pag. 375« 

/X I, Falthood is allo commitred by aſſuming a falſe _ 
vid, 
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vid, Stelſionatum, and by preſenting one perſon for another 
2t the ſubſcribing of Papers, ſuppoſitio /alſe perſone, which is 
puniſhed tanquam partum ſuppoſiium, by the Civil Law, I 
9. WW find one David Donaldſon hang'd tor this impoſture, having 
0 W made uſe of a falſe perſon, who deſtgn'd himſelt to be the per- 
2, Won who ſhould by the agreement have ſubſcribed the Aſi.;na- 
ne Wrion, Decemb. r2, 1611, 

The ſ(yppoſing a talſe birth, that is to ſay, the laying in 
one child tor another, is puniſhable as a talſe deed , with the 
puniſhment ot talſhood, ſince thereby men are cheated our of 
their Eſtates,, /. ad Cern, de falſ, the words whereof being, 
riculum capitis ſubeat, istoun4 to extend todeath, Boey, de- 
i, 82, And the Mid-wite who broughgin ſuch a falſe Child, 
is pun:ſhed by death, Pegner, deciſ, 80," Bur I find that Ra-- 
rinrelates, that pericalum capitis, was in this caſe extended 
Ugh Wno{urther then ſcourging : Bur yer, fince this: was a great 
pre- Meherr, and doth ſteal away au Eſtate trom the righteous Heir, 
oth Wend adulterars the off: ſpring, it ought. co be paniſh'd as (e- 
tus Wherely as theft, eſpecially fince it.can be committed only by 

ich as being ruſted, aggrage their guilt by their unta/chtulneſ*, 
nis crime is called by the Latins, partas ſuppoſitns, and by the: 
| far MW oflick $,n YET&Yogid vTo Son uae TINGTE 


(286) 
TITLE XXVIL 


Stellionatus. 
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i. Ivo ſeveral kinds of Stellionat by the Civil Law, 
2, Whatit is, and how puniſhable by our Law, 


He heart of OG deceicful above all things, and (schs 

have been converſant in buſineſle and Courcs of Juſtice 
have found that cheats do amongſt men multiply, and v3 
themſelyes intoſo many tormes, that Legiſlators were force 
to invent this general name of Stellionat; under which thy 
might range all cheats , and thence ſprung that max.me, /, z, 
f. hoc, tit, ubicunque titulus crimins deficit illic ftellronatum ili 
Jiciemws : 'Which muſt be interpret and reſtricted in ts gener 
lity, by thepreceeding werds, Stefionatum objici poſſe his qu 
aolo quid fecerunt ; So that to infer this crime, it is adn » 
that there bea cheat or fraud uſed, and that the cheat wanta 
other name, for there are frauds which cannot be compreher 
ded under this Title, as falfifying Writs, counterfeiting Seal, 
The ordinary ſpecies of Stellionat in the-Civil Law, aretoli 
ell, or impignorat, or to grve for payment frauqulently 6 


our debt, theſe things which belong ro others; And tocor uſt 


rupt or change merchandiſe, which we formerly ſold : Tt 
exact likewiſe debt which was formerly payed, and knowati 
be payed, is Stellionat, {, 29, f, mendati, but the craving 
it is moſt Criminal, if recept of what is craved follow not 
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nit, Bartol, ibid, And ſo far is receiving Criminal, that 
re receiving payment of a debt formerly payed, js Stellionar, 
tough ſimple craving without receiving wil nor inter it z but 
is moſt ob(erveable, - that fraud is ſtill requiſice to the con» 
3.uRion of this crime, and its eſſence, 

11, By our Law we have no expreſle ſtatute againſt Stellio- 
at, except only act 140, P, 20, F, 6, Which beats, that no 
uy ſhall be ciſponed to two {undry perſons which 1s cyimen 
v:onats of theLaw;trom which Air is to be obſerved, that 


ur Law preſuppoſes the Civil Law to be our Law, as to that 


me, For it does not determine what is to be accoinpred Stel- 
jonat, or appoint a particular puniſhment for Stellionat, bur 
aly clears declaratorly, that the diſponing duties or rents of 
:nds to ſeveral perſons, ſhall be accompted Ste/{ionatus, And 
herefore what ever was puniſhed as Stellionat by the Civil 
2w, may be puniſhed as {uch by ours ; not only 4 pars, or by 
xtenſion, but by approbation z rhe Roman Law baving.by 
eallowance of that AR become ours z and theretore the ma» 
ng of double aſſignations or diſpoſitions of Lands, or of any 
ling elſe beſides Rents mentioned expreſly in that A,is pu- 
ſhed as Stellionat in our pratique, which is warranted like= 
ile by the 205, 4@, P, 7,7, 5. 

By which Ac, though Stellionat be not mentioned, yer it is 
tereby puniſhed, for it is there declared, that whoſoever 
ukes double Diſpoſitions of Lands, he ſhall be called at the 
ings inſtance, and puniſhe at the Kings will, Bur it may be 
joubted, why double alienations ſhould be puniſhed as Stellio- 
t, ſeing qui rem unam duobus vendit falſs e3t rews, 1, qui duo- 
; f.adl, Corn,de falſo; lnanſwer to which, I conceive, we 
uſt diſtinguiſh betwixt theſe who whilſt they are ſelling,be! ng 
eſired to clear, it the thing offerred to be ſold, hath been for- 
erly fold , or not- fay that it wasnot, In whichcaſe 
eisguilty ofa manifeſt lye, and ſo of Falſhood 3 Bur if he 
ly (ll one thing ewice, without denying that it was tormer=- 
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ly ſold, or was not bis own, then he is only guilty of Stelliz, Witwe 
nat, ſcing though there be a cheat in this caſe, yet there is ng Ws * 
lye: Aninſtance whereof fell out into my own experience, W:"y ? 
tor there being two Writers to the Signet-of one n1me, ang {Wn'ec 
money being dire&ed:to one of the two, the bearer deliye. Wis P 
red it to the other., as due by. his Maſter to him, which I 
caſe was thought by:thofe who conlulted it, to be Stelliont, WY! 
ſeing though the receiver had not (aid to the bearer that big (P-c20 
Maſter was his debitor,yert he ſhould not haverece:ved the mo. {W7P* 
ney,for he was obliedged to know tharthe ſame was not due tg pokt 
him And yet ccording to Farinacius opinion ( who thinks (P'* t: 
that dolus in committendo tantum infert ftellionatum, ſed nou 44. Wit 
lus in ommittendo) It might be debated that thiscaſe was no; '" / 
Stellionat , ſeing the receiver of the money was only guilty of The 
omiſſion, innot clearing the bearers miſtake: Bur I differ in ths ("Mm 
from Farinacius, For leing Dolus in ommittendo,may be a gre abit 
cheat init (elf, and that the party wronged is as much leſed "3 *0 
thereby, 1 know no reaſon why the one may not infer ftelliq. ad it 
nat as well as the other: And albeit dolus in ommittendo, wen raul 
not Stellion1t, yet thiscaſe was, ſeing the recept of money mo! 


' {ent to another is more then omiſſion, d, 


By that At Fames 5, It is likewiſe declared, that Supetiar 
receiving double Refignations, ſhall be puniſhed as theſe who 
grant double Diſpoſitions : And certainly that part of the AG 
was moſt juſt, ſeing if the Superior was conſcious to the defion 
of m1king theſe double Reftgnations, he-cannot but be art an 
part of the cheat of making the double Diſpofitions, whereup- 
on the Refignation flowed ; and ſo ſhould be equally puniſh 
ed; and in effet, a Superior granting new Intettments, up 


d:vers reſignations, to divers peiſons, does grant doudl: 
Rights: for to grant anew Right upon the old Vaſlals Refi 
ration,is to diſpon, And ſeing the buyer is prejudged moret 
theſe Reſignations, then by theſe Dilpolitions, upon whit 
they flawed, ( that being a more compleat act then the othe 

| 


Stellionat. 289 


ir were unreaſonable that the Superior ſhould not be puniſhed 
4 well as the Seller; and yet beeau(e it is not preſumed, thar 
zny would cheat where there is no gain, and that the Superior 
in eceiving reſignations, #n faverem, gains little, theretore 
his part of the Act is now :n deſnetude. 

[ find likewiſe, that other ſpecies of Stellionat arepuniſhed 
y our Law, aSin' Anno 1634, Fames Clerk was purſued, 
xcauſe-a Sword being [ent Dy Cuthbertſon to: Moubray a Sword- 
Lpper, Clerk did ſay. to the bearer that he was Monbray, and fo 
2.kthe Sword, which Libel the Juſtices woul.l not ſuſtain, to 
ks fer talſhoof, but ranquam crimen in ſuo zenerez, and yet, L, 
, W3.f. 44. £. Cor, de falſo aſſumptio falfi cognominis eſt cri- 
en falſs, ; 
oF The puniſhmenethen-of this crime could not be certain and 

eminat, ſeing the crime is various inits own nature, but it 
ubitrary and puniſhable at the diſcretion of the Judge,accor- 
ng cothe circumſtances and meaſures of the fraud committed; 
adit is called Stellionat,from a Serpent called $re/io, which 
beautified by Starry ſpots, ftellatis guttis diſtinfFum, and is 

moſt (ubcile of all Serpents, plim, lib, 30, nat, hiſtor, cap.. 
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fe 

—— a p— P 
cl 

ſe 
i, Whatis Perjury, and the ſeveral kinds thereof, ll 
2, Whether he who ſwears only that he believes what he drpmſf< þ; 
to be true , be puniſhable for Ferjury, ſe 

3, Whether he who promiſes upon Oath, and performes nit, pr 
wniſhable for Perjury, Wi 

4, Whether theſe who perform not their Parents Oaths, 7 
puniſhable for Perjury, : . l 

5, Whether Witneſſes who depone falſly, can be convitt of 11 te: 
ury , upon the depoſitions of => Witneſſes. Ai 

6, Whether a Fudge or Advocat violating his Oath, ded (ta 
be puniſhable for Perjury, cll 

7, The puniſhment of Perjury by the Civil Law , andours,  jur 
no 

kn 

Ince Witneſſes can by their depoſitions , take away jur 

) Lives , or ruine the Eſtates, of ſuch as are the gre it i 
men , or have the greateſt Forgunes ; the Law which repY eve 
ed that truſt in them, doth very juſtly over-awe them , 10 by 


_ poning by the reverend fear of an Oath, and by threat! 
_ with the ſevere puniſhment of Perjury , it they in pre 
fal Yo In 

I, Perjury is defined by Lawyers, tobe alie, affirmed ter 
dicially upon Oath ; but becaule ic is not preſumeable , 'F fa 
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any perſon would both be ſo mean as to lie, and ſowicked 8s 
to call God to bea Witneſs thereto: Therefore Lawyers 
have very juſtly delivered us a Brocard , that Perjury is 
not committed without fraud , #nterpretatio faciends 
ef ut evitetur perjuriums, and from this Principle they have 
deduced, that 1, he who ſwears that which is falſe , beliey- 
ing it tobe true, 1s not to be puniſhed as a Perjurer, for in ef- 
fe& he doth not then lie, add ad Clar, #wm, 13, 2, 1t the 
Perjury could have prejudged no man, Clar, num, 11, be- 
cauſe it is not be preſumed , thata perſon would perjure him- 
ſelt, while he could have no deſign > And from this may be 
likewiſe inferred, as a conſequence that Perjury ſhould be 
hardly faſtned upon any perſon , for matters of very (mall con- 
ſequence , ſeing as de minimis non enrat preter, ſoit is not 
preſumeable that a man, eſpecially of any integrity or honour, 
would incurr that guilc, and this was alledged , for Mr, 
r, foe Row a Miniſter , when he was purſued for Perjuring 
imſelf, by Sir Thomas Stewart, in anno 1667, for the mat« 

of lf ter of five Pound Scots z bur this point was not decided, 
And albeit I think where this is joyned with other circum- 

dl ances, which may render the decifion dubious, the Coun- 
cil may either mitigat or remit the puniſhment, yet if the Per- 

i, MY jury be clearly proved , I think it ſhould be puniſhed: and in 
no caſe ſhould the Juſtices refuſe to put the Pannel to the 
knowledge of an Aſſize , becauſe the matter wherein the Per- 

Yay tl jury is alledged to have been committed, is very ſmall: bur 
realy it is puniſhable, if at firſt ic mighc, though thereafter, ex 
re events, it proved not prejudicial, as if the writ was improven 
0 by a certification 5 yet the falſe Witneſles are thereafter.pu- 
eat aiſhable, though at the time of the inquiry, that Paper could 
' (fl prejudge no man , becauſe of the certification, It was found 
in Barclay's caſe, February 1670, © 3, Where the mat- 

mel ter is difficult, it is preſumed that the (wearer did not under 
ef (and then that he did perjure himſelt , Clar, num, 20, 
but 
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but if the ſwearer did not take pains to underſtand the matty 
npon which he was deponing, I think the difficulty ſhould 
hardly excuſe him, 

HL, It is controverted among the Do@ors, if he who-ſwear 
per verbum-credo, 1 believe, can be puniſhed for Perjury, Ang 
in Mr, Fames Row's cale, it was allecged, thatit ſhould, he. 
cauſe ineffe all Oaths are but: oaths of Creculity, whete the 
matter falls.nort under tenſes and in this caſe where it was re. 
ferred to his. own Oath, it he was payed ot his- Stipend, and he 
deponed upon Oath, he believe he was not payed, hoc caſu, the 
word, believe.ſhould haveinterred Perjury,becauſe he-chould ny 
have believed except he had certainlyknown,and belief preſup. 
poſes a pup , for faith and belief are all one, fo that in. 
fe&, to depon, he believed it was payed, was to depon, it waz 


certainly payed , or that in faith it was payed, either of which 
would have inferred Perjury, But 2, Perjurium- eſt affirm 
quod dubit as- arg. L,vinc, ff. nihil nov, py &-indifcrete jurare 
eſt inſtar pi writ, Gregor, Tholoſan, h, 


t, Andittheadje. 
Qing ſuch a dabious word as this, were ſufficient to evite Per. 
juryz thatcrime ſhould never be incurred , and certainly it is 
init ſelf a great undervaluing of the Diety, (quod eft medium in- 
duitivum hujus criminis ) to depon without information, where 
infoxmation-may,be had. and it-is very. preſumable, he would 
licle- value perju'y; who did value litle to get ſuchiinformati- 
on, as was requiſite for fatisfying the Judge, inclearing-what 
was juſt: And ſeeing the Law deſigns by puniſhing Perjury, 
tocome to the exact. knowledge of all privat caſes, wherein 
Judgement is to be given, to the end judex may ubicunque ſ4- 
pm iribuere, it tollows neceſſarily, that-it ſhould very. ſeverely 

unith ſuch as depon without previous information, eſpecially 
where the matter of the depoſition is i» fa&o propr io,as inthis 
eaſes for/by this raſh, or aftectate omiſhon, both theLaw and 
the Juige are<qually diſappointed of their ends, . as much asif 
I the 
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ſhouly 


(wear 
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FY Deponer had willingly perjured himſelf, 
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; 2. Awineſſe 
ceponing falfly, p-y wverbam credo, is inLaw puniſhed with the 


puniſhment of ta}ſhood, pald, Salicet in l, de tut. C, dt inty. 
tegrum reſtitut, Alexander Conciſ, 28, wot 6. Angel, conſil, 
3, The deponing per werbum credo , would have gained the 
ceponer the cauſe; and afſoilzied him from the purſuice ; 
:nd therefore it ſhould infer Perjury ag:inſt him, becauſe the 
reaſon why Perjury is puniſhed, is that there may be ſomecthins 
to over-aw ſuch to whom the verity of any cauſe is referred, 5., 
It is doubted amoneſt the Dodtors, ifhe who promiſes upon 
0th in a Bond, to Pay a Sum, or perform a deed betwixt 
ind a d2y, be guilty of Perjury it he fatlzie, and Math, de a» 
'if7is, relates a Neopolitan decilion, wherein it was tound, that 
Perju'y could not be interred upon the breach of ſuch an Oath 
this, thewords of the obligation be.ng to Pay, ſub fide dal 
Gentilhomo, becauſe ſayes he, this is fides and con- 
equently cannot be puniſhed, but only Peng extraordinaria, 
though Bertrand be of another opinion, Coxſil, 126, 
ITI, But the queſtion remains yet intire notwithſtanding 
that dectfion, whether they who promiſe under an exprels, 
o.mal, and religious oath, as that by God himſelf, or Holy 
nity, they ſhall pay a ſum, or do ſuch « deed, betwixt 
ada perfixed day, may not be purſued for Perjury : and that 
iey ſhou!d not, may be argued from this, that theſe being 
rtrajudicial oaths, the Law ſhould not incourage the giving, 
r exacting of them, ſo as to puniſh the not implement of 
bem with Perjury 5 for this would make every man exa@ an 
'thot his debitor when he lent him money, or upon every 
I9ht occaſion, which -were moſt inconvenient, 2, The 
ws 00 not punilh extrajudicial oaths,oivenin depoſit'ons of 
meſſes, & ſicteſtes deponens in Judiciocontrarinum jus quid 
'*t extrajudicium non Punitur de falſo. CAlexanger 116, x, 
ſil, 74, Covar, in repit cap, quaniis de puit vid, Monoch Js 


@bitrar, 
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arbitrar, Caſ,312, Much leſſe ſhould it ſuch extrajudicial pro. WM | 

miſes:Yet ſome think even ſuch contravertionsas theſe,ſhouls, @ 

ob deſpeftum numen, be puniſhed arbitrary, bur it this promiſe i 

be given judictally, as i» cautione juratoria, in removings, | 

whereby the party obliedges himſclfto remove, and pay the . 
f 


violent profits, or whereby he binds himſelt ro. report the Cti, 
minal Letters to the Juſtice-Clerk,in theſe 8 ſuch other ciſc, 

I think thenot implement of the promiſe, unleſs a reaſon. 
able cauſe can be aſſigned, ſhould inter Perjury, both becauſe 
this is a judicial oath, and becauſe in contemplation theredf, 
the Law remits the neceſlity of finding another Caurioner, an 
the Party concerned has no. other ſecurity nor what is founded 
upon this juratory caution, 

I'V. 6, Iris doubted among the Doors, whether theſe 
can be accompred perjured, qui now impleverunt vota part , 
tum Juramento confirmata, who-pertorm and fulfil not their P; : 
rents oaths, In which caſes Grotzus diſtinguiſhes betwixt thoſe 
oaths, whereby the Father bound himſelf only ro God, andin 
theſe the Son for not implement , is not guilty of Perjury, be 7 
cauſe in effect, zllud non eſt onus hereditatis, but is perſonil, , 7 
and ſo the Son repreſents not the Father in it, but if the you 
were made to a particular perſon, then that vow being i» nu Ik 
hereditatis, the not implement of the Fathers vow, will ine '* 
Perjury, for quo ad the eſtate heres & defunt? ns ſunt una & th 
Jem per ſora, Matheus diſtinguiſhes in this caſe, ſo juramentum pur 
rents ſit in rem conceÞptum & eo caſu tenetur ſed fi non ſit inn: 

conceptum ſed in perſona tenetur , arg, 1, 7, 8, part, ff, depat 
It may be likewiſe doubted upon the ſame ground, whethe 
the oath c{any people in-publick affairs, relating to the State 
doth tye their children, & the ex1mple of $an!'s being punil 
ed for nor obſerving the oath whereby the-people ot 7ſrat 
were tyed tothe 2-Sam, 2-1, Seems to ev;nce, that the con 
trayention of theſe national oaths given by Parents, is punill 
zble upon chi!dren, x foro divino, but whether the "= pl 

n:(ſune 
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nhment can be inflited for contravention of National Oaths, 
ſuch as the Covenant and Declaration, either in the caſe where 
the Oath is given, either by the predeceſſor, or the giver him- 
ſelf, is not decided, And1I ſhould incline co think, that the 
”” M contravention of theſe National Oaths, cannot infer the Ciyil 
puniſhment of perjury, both becauſe the defign of perjuryis only 
to puniſh ſuch as do ptejudge the privat intereſt of cheſe,concer- 


es ning whom they (wear, and (ſuch a contravention cannot be 
& properly called mendacium, the Swearer having deſigned at 
we that time to fulfil what he Swore, though he thereatter alter 
edf, his judgement - Nor can dolxs be alledged in this caſe, nor 
nl that che intereſt of a third party is thereby prejudged , all 
ged which are requiſite for inferring Petjury. 

V, 7, When witnefles depon with us in any privat caſe, it 
nele WF 1:5 of old doubted, whether the depoſitions might be repro« 
'01-F bated, and themſelves puniſhed for Perjury, by the depoſitions 
PW ofother witneſſes, and of late theſe concluſions ſeem to be re- 
hoſe oularly allowed, 1, That a witneſs deponing werba initi- 
ow 7 talſly, ſuch, as of what age he is, whether he be married, or 
»&- MI where he dwels, eocaſu, he may be puniſhed for perjury, if 
on! Wh he depon falſly, tor theſe queſtions are proponed, not only 
bs to the end it may be known what age the witneſſes are of, bur 


likewiſe to the end it may be known whether the Deponer be 


init 2 perſon of ſuch veracity, as may be truſted, and that by theſe, 
a I veracity may be traced and examined, 2, That a witneſs 
mY ny be convinced of Perjury by writ, But 3, whether a wit- 


neſs may be convinced of Falſhood and Perjury, by the depoſi- 
ton of other witneſſes, was contraverted in the caſe of Bal- 
carquel againſt Riga Miniſter, and that he could not, it was 
uiged, becauſe if this were allowed, daretur progreſſus in inf- 
W ritwm, for elſe if two witneſſes deponing that ſuch a thing 
were done, might be convinced of Perjuty, by other two or 
moe witneſſes, theſe witneſſes might again be convict by 0- 
thers,and thoſe by other ,7z infinitam,tor che other.part, it wag 
Qq | alledged 
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alledged, that T1, There being nothing to overaw witneſ. 
ſes in Seotland, but the fearand hazard ot Perjury to free wit. i © 


neſſes from this tryal, was in effect rg.render them Libertines, n 
and to incourage them to depon falſly, 2, It was abſurd tg 


think, thatif two witneſſes ſhould depon that which were l 
notourly talſe, as that ſuch aman was killed, who thereatte; . 
was ſeen by a whole Judicatory, and all the membets of Sefſ. 4 
on and Pa:lizment, to have been alive, that eo caſ#, witneſle; : 


ſhould not be tound guilty of Petjury, 3, Aſſizeis whoare 
in effe&t Witneſſes, as well as Judges, and may proceed to: Ml 
Sentence upon theirown p:ivat knowledge, may be ttyed by an Il /* 
A fſize of error conſiſting of twice as many; W hereas,it the de. MI '* 
poſitions of witneſſes could not be reprobated by other witne(- 
ſes, no Aſſize could be convict by an afſize of errour, as temer; pe 
1rrantes ſuper aſſiza, To the toreſaid argument it is anſwered, 

that 1, The ſamedidonly evince the probation, ſhould be MW 7” 
more exa& in that then in other caſes, but did not at al lo 
conclude, that ſuch witneſſes could no wiſe be convinced of 
Perjuryz and the ordinary rule given by Lawyers, is, tht 
ewice as many arerequiſite to reprobat, as to prove + Which I ?"* 


concluſion could not take place, if the reprobation of witneſſes 'N 
by witneſſes were not ſuſtained,, 2. This argument would © 
evince,. it it had any weight, that even, circa initialia, witnel-Ml © 


ſes perjuring themſelves, could not be purſued for perjury, be- 
cauſe theſe mightbe convinced by other witneſſes, and thel bal 
by others , & ſic daretur progreſſus in infinitum, (o that eithe: 
witneſſes cannot be convict of Perjury in no caſe, or elſe they 
may be in every caſe, where they (wear tally : Notwithſtand- 
ing all which the Juſtices by Interloquutor found, that witne(- 
ſes could not be purſued for Perjury, upon the depoſition 0f 
other witneſſes, upon the day of 1677, but yet 
it remains coubtſul, whether one witneſs may not be purſue 
tor Perjury, upon the depoſition of others, rhough twocan- 
not,. becauſe the joynt depoſitions only make a full probation, 


8, Clarus, num, 12,8, perjurium, is of opinion, that 
when any thing 1s reterred to Oath judicially , that eg caſu 

the party who ſwears, can never be cha!lenged for Perjury, 
0 [edFohan, deum habet ultorem, which Boerius doth allo aflert to 
be the common opinion, deciſ, 305, And thereon which 


ny moves them to this, ſeems to be, thata party having made 
To hs Antagonift abſolutely Judge of his own cauſe, he 
"3 WF has, as it were, ſubmitted to him, & juramentum debet eſſe ulti= 
"YN mum refugium , and this teems to be the caſe decided, 
y per, l, 2, C, de rebus credit : religionem contemptam Ju= 
by ramenti ſatis deum hab ultorem ſed majeſtatts crimen wel pericu- 
p lum corpor #& ſi per principis venerationem quodam calore fuerit 
* perjeratums, inferrt non placet, tor in the immediatly preceed- 
wr ing Law, it 1S (aid, that cauſa jure jurando ex ——_— utrinſ- 
Fo que parts delato deciſa, nec perjurii pretextu retrattari poteſt, 
1 ſo that adding both Laws together, the ſenſe is, that when 
or the canſe is referred to any Parties Oath , it being decided 


conlorm thereto, that Deciſion can neither be retraCted upon 
ji} MW pretext of Perjury , nor can the Perjurer be corporally puniſh- 
e, And this ſeems a much more reaſonable anſwer, than 


al thoſe many given by the Doorsz but yet I cannor aſſenc 
nel. 0 the concluſion it ſelt : nor is it at all conform to our Lay, 


nor perhaps to reaſon; tor intereſt and avarice are ſufficienc 
Leſs Pies to PeJuiy, tough impunity be not thereto added, 
and when the Party deters an Oath, he intends thereby to ſub- 


= mit finally to him, to whom the (amine is deterred z but not 
w ſo, but that if thereafter the (wearer ſhall be found Perjured, 
wnef. MW bf 019y be full challenged - Nor herhaps would he have des 
=_ C1 the Oath , it he had not concluded hunſelf ſecure, as 
yer © what ſhould be deponed , not only out of reſpeR to Reli- 


ein, but 1ikewile becauſe of the hazard of Perjury , and ſcing 
inths caſe, there 1$ mendacium juramento affirmatum, I do 
not ſee how it ſhould not bePe: jary-Is there any ground why at 
laſtHis Majeſtie's Advocat ſhould not be allowed to purſue ir, 


Q q2 tor 
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for the reaſon which isurged for the ſpeciality in it, ceaſetl; 
inhim, And as there is no Deciſion in favours of Clarw his 
opinion in our Law, ſoin Mr, Fames Row's, and other caſes, 
where this might have been proponed, this defence was ne. 
verproponed ; yet in ſome caſes, the deponer, in juramenty 
delato, craves that the Lords may declare, that he ſhall not 
be liable for Perjury, when any Oath is neceſſarily ſo defer. 
redto him, which the Lords in ſome caſes uſe to grant, az 
in facto antiquo: Andby ſodoing.. they ſhowthat Perjury 
is puniſhable, regulariter, even in him to whom an Oathis 
deterred - but T believe, that the Doctors have more juſtly 
concluded, that where an Oath is deferred in Criminals, 
though the Pannel needs not ſwear, yet it hedo (wear, he. 
's not puniſhable as a perjured perſon , though he ſwear fal(. 
ly,quia licet cuiq; ſuum redimere ſanguintm,Clar, num,12,And 
yet it may be debated , that this holds not with us in Uſuty, 
and other caſes, becauſe there the Law obliedged him tg 
give his Oath, and Mathews doth think, that it ſhould inno 
caſe, but rather that the Perjurer ſhould there be puniſhed with 
a double puniſhment, both tor concealing the Crime, and al. 
ſo Perjuring himſelf, And it may be alledged that this isra- 
cher puniſhable then ordinary Perjury , becauſe the Detendet 
needed not ſwear , and was inno hazard by not (wearing, 
and the leſs the temptation be , the fin is alwayes the great- 
er - norneeded the Defender redeem his own Blood by (wear- 
ing, as ispretended,, or at leaſt, 1icet hog liceat, licere tam 
debet per modum licitum, ſed non perjurio, 

V I. Ic may likewiſe be doubred in jome caſes, whether 
the violation of an Oath doth infer Perjury , as when a Judge 
gives his Oath that he ſhall adminiſtrar Juſtice imparrially, 
or an Advocat that he ſhall be honeſt in his imployment, with- 
out diſcovering his Clients ſecret, or betraying his buſineſs, 
if that Judge, taking Money as a bribe, or that Advocat there- 
after prevaricating., may be upon theſe accompts purſued tor 

Per-. 
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erjury, And this was, Tremember, controverted in the 
;ſeot one of His WMajeſtie's Officers of State, who was 
u:ſued apon the toreſaid 42 of Queen Mary, for Perjury ; 


> {Weciuſe he was alledged to have caken Money from the de- 
: ndets, in caſes wherein they were purſued at His Maje- 
0 


es inſtance z and that this could not inter Perjury , was at- 


Ot Wed from this, that our Law having made ſome particular 
- rarutes, asSto Petjuty , it deſigned thereby , that the Sub- 


& of this Nation , ſhould nor in this Crime be left to the 
of 'mmon Law z and ſeing it had only puniſhed Perjury in the 
Tu ſe of Witneſſes, Afſizers, and Bigamyy it did clearly tol- 
Wy, that Perjury deum tantum habet nitorem , in all other 
» Wes, 2, It Perjury were puniſhable in this caſe , Tutors and 
1c, Foccueors who find caution, might be always puniſhed for 
F ejury , Where they are purſuable tor Mal-adminiſtration, 
"* Which were abſurd , and was never praQtized in any Nati- 
") Þ, 3, When ſuch Oaths as theſe are given , thele words, 
je ſhall anſwer to God, are ordinarly acj:&ed, rather to 
Iprefſe a fear of the Deity upon the (wearer , thin to ſub- 
14 t him by the Oath to the hazard of Petjury : - and the fear 
% WPcrjury is neither thought upon conſidered by the Acmini- 


»I9- Wor, nor the {wearer fo that nor de hee agitur , at that 
ndet ne, which is one of the many things, that is always looked 
Ng, in puniſhing of Crimes, 4, It conſequential Perjury had 
<*- Fn puniſhable as forma! Perjury , there needed no A to 
po 72 been made, declaring that Bigamy ſhould be repute, an4 


niſhed as Perjury , ſe:ng it was ſuch by conſequence betore 
tA, For the better clearing of this caſe, it will be fit tg 
ide Perjury in Formal and Conſequential Perjury : and to 
clude that to: mal Perjury, which is in theſe caſes declared 
jury by an exprefſe At, ſhou!d be puniſhableas a Crime; 
tthat conſequential Perjury, as may be inſtanced in the 


ao ts above-written , ſhou!d not be puniſhed as a . Crime, 
Ts Ageravation : for ſeing in theſe the Perjurer did nor 


fore. - 
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formally deſign to commit Perjury , 1t were not very rationy 
co think , that he ſhould be puniſhed by the formal puniy 
ment of that Crime: which diſtin&tion, I find likewiey, 
lowed by the Civilians; for albeit formal Perjury was ogy 
puniſhable by Baniſhment, and Infamy : Yer it anymy 
died by that Perjury , as in falſe-witnefſing in capital Crimg 
the Perjury was co caſu , puniſhable by death 5 and{ 
it was mixt with Treaſon , ir was puniſhable as Tr 

{on, 

Margaret Wood was in February 1631, purſued, for hayin 
perjured her ſelt asa falſe Wirnels, in {o far, as ſhe having bee 
cited betore the Privy Council , and examined by them, 
had deponed many falſe things againſt the Laird of Pate! 
and Richard Mowat : Againſt which purſuit, it was alledy 
{or her, x, That ſhe could not be purſued as a falle Witng 
becauſe a Woman in our L1w cannot bea Witnefs, and cy 
ſequently the cannot be a falſe Witneſs, 2, She did nord 
pon upon oath before the Council, and conlequently ſhe c 
not be guilty of Perjury, fince, #emo ſine juramento eft prj 
riirewuss Nor isa perſon deponing for the information ott 
Council, oblieged before an oath beadminiſtrat, to conlice 
what ſhe is deponing, as lyable to the certification of Pe:jur 
and if it were otherwayes, there needed no oath be adminiſtnt 
ſo that betore the adminiſtration of an oath , the deponer b 
ing neither a witneſs, nor ſworn, can neither be guilty of pe 
jury, nor falſe witneffing : much leſs can ſhe be guilty of pe 
juty, in having deponed falſly, which is a compl cated crim 
made up of perjury and falſhood, 3, She is but one fins 
witneſs,and ſo could not have prejudged by her teſtimony,t 
perſons againſt whom ſhe deponed, & ſemper perpendendun 
damnum, quod ex perjurioreſultat, Carpz, queſt, 46, 1.4 
Likeas, here ſhe retracteo her own depoſition her (elf , bet 
any purſuit was, or could be intented aga:nſt thoſe Gentleme 
and that ſhe deponed was the reſult of the confuſion ſhe 


p 
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at in, by her appearance before the Council, being a young 
lon ile, not exceeding 18, ſo that her age and ſex ſhould ex- 

uſe her, ({ qu# calore iracandie , aut forte lingua lapſus , aut 
"WY eciritatios, perjurium commiſit, ei eocaſy ignoſc aebet, Ref, 
00; >, deciſ. 2, And there is nothing mote natu:al,or lets dan- 


/ mal-ous, then that a guilt ariſing from a depoſition , and meer 
= ords ſhould be taken off in the ſame way, eſpecially, betore 
mak jy pe ſon be thereby prejudg*d, as in this cale, 4, This Li- 


[could not be warrantably founded upon the At of 9. a, 
ich puniſh'd only perjury commitred in marrying tiyo wives, 
1: no other ſpecies of perjury, To which it was anſwered, 
tas to the firſt defence, it was not relevant, ſince ſhe being 
"Weed betote the Council, ought to have depon'd truly, even 
:informing the Supreme Judicatory of the Nation,who uſe, 
xd muſt examine women for the good of the Common- 
21th - eſpecially in ſuch atrocious and occuit crimes, as in 


_ eburning of the Houſe of Frendranght, And though th: 
ww fender may in ſome caſes ca!t a woman from being witnels, 
| 


"Wt hit excuſes her not it the be examined, To the 2, Law- 
Pe 1s are clear, that a witneſs may depon without being ſworn, 
n- rthe ſwearing them is not eſſential. ſince the puriuer may re- 
ol tit: And yer the witnels who depones taifly, even though 
Nile it fworn, is a talſe witnels, Bart. il, ſt quis ff, ad 1, Cornel, 
fall, Clar, h, t, num, 11, Tothe 3, 1t was not televanr, 
I "Wice the info:m'd againſt theſe Gentlemen in a tieaſonable 
y int, and might have prejudg'd them + nor did her retration 
y PYocced trom repentance, but controntationz nor did ſhe ac- 
| © entally only, or by contuſion lapſe into this error, ſhe hay- 
» 0  (pread theſe milreports betore ſhe was cited, and having re- f 
on) "Wfrated her confeſſion aſter citation, To the 4. the practice 
1am Mt he Kingdom was oppon'd, which is the beſt interpreter of 
Fo nw, And in Ano 1615, Grahame of Long-boddom, and 
V0 15-0 1622, Turnbul of Belſhes, and lately Dempſter of 


tlemes wesk, werepuniſh'd with death for deponing falſly, or ſe- 
ſhe i ducing 


! 


< mus. : 
” $I 
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ducing others to depon, But theſe points were not decided, 
V II. The puniſhment of Perjury by the Civil Law, yy 
Baniſhinent, /, u/t, ff, de crimine Stellionatus & fuſtigatia, 
Scourging , /, fi duo $. ſt quis perjuraverit, By ourLy 
CAT 19, Parl, 5, 2, Mary, Bigamy is declared puniſhibley 
Perjury, which is declared to be confiſcation of all theirmoyy 
able Goods, wardcing of their Perfon for year and day , a 
longer during che Kings will , and that as infamous perſgy 
they ſhall never he able to bruik Office, Honour , Dignity 
nor Benefice in time coming, As to which A-t, it is obſer 
able, 1. That Perjury is not formally puniſhable with vi — 
but only declaratorlyPerjury being in it {elt-ſo heinous a Crime 
but the reaſon of this ſeems to be, that Perjury was betoe:, 
this Ac puniſhable , after this manner , tor by the 4, cp, li: 
I, Reg, Maj, it was appointed,that remere jurantes [nper aſi; 
ſpoliabuntur mobilibus & in carcerem detrudentur per ans 
5 
6 


& diem adminus & infamie notam incurrent & amittent leg 
terre, Which Skeey interprets to be , non habere perſon 
ftandi in judicio, and not to be receivable as witneſſes, either 
judicio, Or extraſudicium, which A islikewiſe ratified, h 
the 47. cAG#, Parl,6, K, F, 3, whereit is (aid, thatyilh 
or ignorant Afſizers, Man-ſwearing ſhall be puniſhed after th 
Kings old Law, in the firſt Book ot the Majeſt ze. 

W here Perjury is to be interred trom a Depoſition, eitheſh,. 
as Party or witnels , it is neceſſar , that the Depoſition | 
fubſcribed by himz and the Lords found that Mr, Fam! 
Row could not be convict of Perjury, upon his Depoſition ſul 
(c1ibed by the Clerk, 

Sometimes the Council change the puniſhment of Petji 
into baniſhment; as in the caſe of Galbraith, who came in i 


for Perjury, 23, July, 1625, Gn 
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'Of Injuries, Perſonal, and Real; 
And of infamous Libels, 


GT 
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, Injuries areeither werbal or real, 
The requiſits in Libelling verbal injuries, 
What are real injuries. 

' Whoare Judges to verbal or real injuries, 

, Infamous Libels, how any ay 
Leaſing-makers, how puniſhed by our Law, 


Have oftimes thought' that men ſhould walk legally, not 
only in obedience, but gratitude to Law, fince the Law takes 
Wic much pains to ſecure not only our lives and eſtates, but even 
our honour and reputation, and will humour us ſo far, as that 


the) ecanſe we will think railery a misfortune, it will therefore 


puniſh eyen theſe who offend our imagination, 

I, Injury then, in its more comprehenſive ſenſe, may give 
{name to all crimes; for all crimes are injuries, but injury as 
tis the SubzeR of this Title, is the ſame thing with contu- 


| jo mely or reproach : Ir is divided by Lawyers , into 


ſuch as are committed by thoughts, deeds, words, and ge- 
tures; but the more received diviſion is, that injuries are either 

erbal, or real, 
II, Verbal injuries are theſe which are committed by un- 
Rr 'Warran. 
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warrantable expreſſions, as to call a man acheat, ora worn 
2 whore ; but becauſe expreſſions vary according to the integ, 
tion of the ſpeaker, therefore except the words can allow of 
no good ſenſe, as Whore, or Thief, or that there ly ſtrong 
preſumptions againſt the ſpeaker, the 7njuriandi animus, the 
deſigneof injuring, as well as the injuring words, muſt be prg, 
ved, and the ſpeaker will be atlowed to purge his gu !t, by de. 
claring his intention, 7. 5. $, o&Favo, ff. de injur, and his de. 
claration will, without-an oath, be ſufficient, except the of. 
tender be burdened with contrary preſumptions, Berlich, cog- 
cluſ. 60, num, 18, Lawyers therefore require in Libellin 
ivjuries, T7, That the particular expreſſions be diſtina!y 
condeſcended upon; nor is the general, you called mea Cheat, 
or ſaid ſome ſuch thing ſufficient, ſeing not only words by: 
even the pointing of them does alter the eſtimar of Injuric, 
2.. The puſuer ſhould Libel the deſign of injuring, except the 
words inter ſo clearly an Injury, that there is no neceſſity to 
Libel thedeſign, 3, Thar the purſuer who vas injured, did 
preſently reſent the injury, and took what was ſpoke for: 
Injury, which the Lawyers call revocatio injurie ad animun, 
And it is ſufficient, that this diſfatisfaCtion be fignified either 
openly and expreſly, or by ſore other Ads which teſtified 
diſcontent,ex incontinenti quis injuriam debet ad animum rev). 
care alias ex intervallo nihil facit ſed injuriaremiſsa cenſetur, , 
ult; jnſt, de injur, And the reaſon of this ſeems to be, becaul: 
theeſſence of a verbal injury conſiſts in diſſatisfying . the per- 
ſon to whom the words were ſpoken, and words are only Inju- 
ries, if they be ſo taken, and therefore if they were taken 
firſt to be no injury, they were thea no injury: And it they were 
not taen an injury, they could not afterwards become ſuch, 
Since then Injuries are eſtimat according to the deſign of the 
offender, it follows naturally, that men who are Fools, Idiots, 
very young, or very drunk, are not puniſhable for verbal In- 
juries , Except the offender did become drunk upon celig 1 
oftend, 
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offend, ſi non ex propoſito ſed ex impetu deliquit, And great paſ. 
fions which break off all deligning,juſta & now affetata ire ex- 
cuſes alſo in this caſe, As alſo for the ſame reaſon, the obje- 
Qing true Crimes are ro injury, if the objeRer deſigned prin. 

cip:1ly not to offend the perſon pulley, but to inform the 
the W Common- wealth, or to defend the ſpeakers own honour, 
P10 And upon the firſt accompt, it was tound, that the deteRing 
what the Common-wealth was not much concerned in, ' was 


Ce 2n inju'y, Cravet, confil-145, And upon thelaſt accompr, it 
"0" W ;;chought, that to givea man the lye, is an injury, but thac 
COR it is no Injury ro lay you ſpeak not truth , tor in-the One we 
ling defend our own honour, bur in the other we offend the ho- 
= nour of the ſpeaker : and cuſtom has made the expreffion 


'W paſſe foran expreſſion to be uſed when we deſign to offend, 


on Therelating likewiſe what we heard from good Authors, who 
= deſigned no prejudice, - is ſufficient alſo to defend againſt the 
the puniſhment due to Injurers, as was found inthe Court of $4- 
! br voy Cod. fab. de injur, def,5, Yet ſometimes injuries are infer- 
, "WY 1d not only from expreſle words, bur even from the preſump- 
= tive meaning of the ſpeakers z asto look ina mans face, and 


.1 WM toſay, Iam nota lyaras othersare, Afi, S, injuria, tit, 
wifes WY 4 £11u7. firm, or to ſay, flauntingly, youarea fine Church 
pas man, Facob, de bello wiſe lib, 1, cap. 3, num 31, 

111, Real Injuries are committed, by hindringa man touſe 
7. > M phat is his own, by removing his Sear our of its place in the 
Y Church, by giving a man medicaments which may aff:ont him, 


yo by Arreſting his ſtoods unjuſtly, by wearing in contempt what 
Ne belongs to another man, asa mark of honour, by Razing 
| ©.mfully a mans hair, or beard, by offering to ſtrike him in 
us publick, or by ſtriking him, orriving or abuſing hiscloaths, 
of the {9 f1is houſe, and many other wayes related by Berlich. con- 
diors, I £*1. 69. | | vol imine: 7 | 
alt V1. According to our Law, verbal injuries, are puniſhed | 
Gonto only by the Commiſſats, who ate Jnazces chriſtianitatis : Scan. 
- 


R r-2 ag! 
offend, | 
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dal being a Church cenſure, And the Commiſlats do inflig 
pecuniary mults, and make the offender do pennance a 
Church daors,or otherwayes - nor do ordinarilythe Lords 
Seffion either Adyocat ſuchARions, ormodity their penalties, 

The Council do uſe to remit to the Commiſlars ſuch pur. 
ſaits, and refuſe to try verbal injuries done to privat perſons, 
2s in the caſe of Strauchan and Stratton; burit the verbal inju. 
ry-was done toa Magiſtrar, as if any man ſhould call him; 
knave, orafool, then the Council ufe to-fyne and to puniſ 
even verbal injuries, as in the caſe of George Campbel, and the 
Bailiffs of Ipverary, 1666, Orto a Privy — in 
the cafe of Mr, Alexander Spotſwood. and the Juſtice Clerk, 


And though verbal injuries are extinguiſhed by the Civil Lay, 
if they be not purſued withina Year, or by poſterior {riend. 
ſhips fo. the Law is moſt- deſirous to paſs by ſuch imaginary 
Crimes, yet-inGeorge Campbels cate, a ſubſequent reconcilix 
ftlonwas not ſuſtained as a releyant exception, becaule it wx 
not very expreſſe,they puniſh alſo-ſcandatum magnatum, 


The Criminal Coutts likewiſe puniſhes verbal injuries, it 
againſt Magiſtrats, but will not ſuſtain a purſuite againſt crizx 
petſons, for though 11, of November, 1672,+ Aikman agiink 
Canegy: nor would they ſuſtain a Criminal purſuir, for calling 
a Miniſter perjured, vid Stock, deciſ, ro$, where he tellsw 
that it is the preſent cuſtom of Brabant not to ſuſtain Criminal 
Actions-for words, except they be ſpoken againſt Magiſtrat 
in theexerciſe of their imployment, vid, /, uit, f, de priv, d: 
lid, | 

Real Injuries may be purſued betore the Council, 
Fuſtice Court, and the-puniſhment is atbitrary , 

V. Infamous Libels, /ibe/i famoſi, are the moſt permanent 
of all-Injuries, and therefore are moſt ſeverely puniſhed, and 
int the offender, ſhews more deſign, and therefore . is more 


\ Nullty, | 
gauty, _ " 
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foflia. | He who writes, diftars, or affixes infamous Libels, or 
nce zuſes writ, dictat, or affix them, is puniſh1ble 

al . , .. 
ord M{ Hewbo finds an infamous Libel, and ſhews it, though to 
nalties, Wone only, 1s puniſhable, it malice ordefign can be proved, elſe 


h pur. Moot 3 for there is nothing mote ordinary, nor more innocently 
EC Meone forthe moſt part, then-ro ſhew ſuch Libels : whether 


Cr1ONs Eumreſhe-- 
1! inju- lalus malins &f animus ininriandi,(2 delign to offend, ) be pre» 
11 him; {Wuned in this deli, or muſt beproved, ismuch contraverted, 


pertaz, conſil, 237, affitms that it is preſumed, Farin, quz/f, 
295, affirms it is not preſumed, but muſt beproved, And I 
cling.to this laſt opinion, ſeing infamous Libels are not now 
omuch reſented as formerly, cuſtom having much allayed the 
icque which uſed to enſue thereupon, and that cuſtom de- 
ends fromall guilt in this caſe, is moſt learnedly maintained 


puniſh 
and the 


# In 
Clerk, 


11 Law, 


 {riend- S 4,8 

or by Coler, deciſ.-154, where it was found that Stationers were 
oncili> {bſolved, though rhey (oid inftmous Libels, becauſe all Stacts 
ſe it wa (04'S uſe to ſell ſucti,; 


Many things do likewiſe in this caſe leſſen the puniſhmear; 


T7 . . . . , 
«that the Pannel is a minor, was provoked,did tear it before it 


"yr as fully written, or after it was affixr, or conteſt his fault, an4 
4 291ink id hedid it only.out of paſſion, or curiofity, or it what was 
ir calling 4d was true, Berlich, concluſ, 67+: | 

- tells W The pugiſhmenc of this delict was of old arbicrary; Pal, 116, 
>;iminal {+ (ext. fir, 14. bur was made capital by the edict, va/entis 


ani &# -valentis'l, unic. C. de fame, libel, but Clar. makes it 
qbitrary by the preſent caſtom of Zu#op; And ſo it is with us 
tpreſent in Scotland, except where the Prince is abuſed, or 
here a capital Crime is alledged againſt any man, -for eo caſy, 
amors Libels are juſtly puniſhible by death - And thus 
ermanent/**ming was hanged for ſaying that he withe that the King 
hed; and ould ſhoot to dead and dye of tne falling Sicknefle, 17, May, 
is moreſ}615. bur in this the words were maliciouſty ſpoken, tor the 
" Meitkerutterred them becauſe he kad loſt a Plea, But ſome» 
HelſWues the (peaker is only Scourged and Baniſhed, as Tweedy - 

Was -- 


[agiſtras 
priv, dts 


cit, 
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\ was 13, March, 1612,for abuſing Conſtables and biddingth 
King, the Council, and them, kiſs hisarſe, and ſwearinghy 
cared nota fart for them, which words appeared both by th 
ſpeaker, and the contexture of the words; to have rather floy, 

ed from folly, thendeſign, And Sporſwoodin his Hiſtory, y, 
lats, that the School-maſter of Edinburgh was hanged for di. 
perfing Libels againſt the Regent, wherein he charged hin 

with being guilty of capital Crimes, 

Leaſing makers, 

'V I. Liketo this Crime, if not the ſame with ir, is Le: 
making,whereby hatred and diſcord may be railed betwixtth 
King and his people, which was puniſhed with rinſel of li 
andgoods, by the 43, £4, Parliament 2, King Fames thei 
Likeas any miſrepreſentation ( or evil information, as 

'Law calls it) ot the King to his people, is puniſhable inth 
ſame way, by the 83, At, Parliament 6, King Jam 
thes, And though the flindering of His Majeſty mivk 
have been puniſhed, by the reaſon of the firſt AR, je 
we ſee that our Predeceſſors did not think- paritas ration 
ſufficient in puniſhing Crimes z Upon which Ads a gre 
perſon was ound guilty of death, tor writing aLetter,whet 
the Parliament was {landered, Ao 1662, But this was there 
after reſcinded by his Majeſty, Likeas by the 20, 4,of ther, 
XF.6.the heating and not revealing,and not apprehending( 
ſuch Leaſing makers, if it be in the hearers power, is equal 
puniſhed with the Leaſing making, but becauſe theſe Ad 
could not reach to ſlinderers of His Majeſty to His people! 
England, or miſrepreſeating them to the King, or abuſingar 
Privy Counlcller of that Kingdom, theretote the miſreprele 
ting them is declared puniſhable at His Majefties pleaſure, ! 
theg, A, 20, Par, K, Fa, 6, By the ſame laſt AR, dilpe 
-fing or making Cockalands, or other infamous Libels agait 
Counſellours of Z»gland, is puniſhed as-Leafing making, 
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Iding the 
earing he 
th by th 
her flow. 
tory, tt, 
d ford. 
ged hin 


Poinding of Oxen, in time of 
labouring, 
1s Le:fir 


*tWIXt the 
(el of lis 
mes ther 


n, a$ Ol . 0 a ; 
able int How this Crime is puniſhed by ollr Law, - 


. How by the Civil Law, 


ng F an , The explication of owr Ai of Parliament in this caſe, 
ty migit How the Civil Law and ours di 'nthis poi * 
as, iffers in this point, 

14s ration 

Cts a gre! 


NY the 98, AZ 6, Parl, Fa, 4, it is Statute}, that no She - 


er, whetet her ag roam} 

was theelſ#) [iff or Officer, ſhall poind , or diſtreinziethe Oxen, 

{ cherg lorſe, or other goods , pertaining to the Plough, and that 
. ”" Woour roun | x 

ehendindy nn the ground , the time of the labouring of the ſame, 


here any other Goods, or Lands are to be Apprized, or 
inded , according to the Common Lay, 

II, The Common Law , to which this relates, is/, 8. 
que res pig. oblig poſſunt pignorum gratia aliquid quod ad cul- 
am agri pertinet auferri non convenit,and bythe { ubſequent, 
thent thid, agricaltores terrarum (ecuri ſunt, ita ut nullus in- 
matur tam audax; -ut perſonas boves & agrorum inflrumenta 
þ quidalind, quod ad agrorum 1uſticcrum operam pertineat 
agere aut capere preſwmat: & ſiquis hoc ftatutum violare pre - 
pſerit, in quadrup um ablata reſtituat & infimie notam ipe 
[ure Jucurrat, imperiali animadver ſione nihilominus puniens 
dats , 


, is equal 
theſe Al 
is people! 
abuſing at 
ni{reprelel 
pleaſure, 
&, diſpet 
ibels agait 
naking, 
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dus, and Maranta de ordine jud, part, 6, A 3, num. 11, 
relates , that this Law is confirmed in $;cilie, by an expreſle 
Statute; and all-theſe-Laws ſeem to be tounded , on Dey, 
24, wverſ, 6, No man ſhall take the upper nor nether milſlon 
20 pledge : for he taketh a mans life to pledge, wwrornemwny 
42S Grotius »obſerves , out of Ph;lo, which are called mola6 
catillus , 1, cum de lanionis S, idem conſultus, f. de inſtruth 
vel inſtrumento legato, | 
I TI, By the foreſaid A& of Parliament , che Poinding of 
ſuch Goods is forbid , in the time of labouring , bur it is ng: 
declared to bea Crime, and the* Lord Rexton haveing, ij 
Fanuary 1666, purlued the Officer of the Court of Cold. 
ghame, for poinding one of his Plough Oxea , when they 
were labouring , betore the Criminal Court , is was allecg. 
ed that no criminal purſuit , could be founded" upon this Ag, 
ſeing nothing could be criminally purſued , but that which 
was madea Crime , by a ſpecial Stature, and to which a (ps 
cial ſantion was annex'd, Likeas by the conſtant cuſtome, mt. 
ny ations of Spoilzie were founded upon this AR, but n 
criminal purſuit-was ever thereupon intented:Towhich itms 
replyed, that the contempt ofa Law, was in it ſelt a Crimg 
feng diſobedience to Authotity., -was in effe@t the baſs d 
all Crimes, 2, Illegal intrometting with another mii. 
Goods , was a Crime , eſpecially abi lex non ſolum non il. 
ſiitebat, ſed & reſtiſtebat , tor theft is nothing elſe but an ul 
warrantable-intromifſion, -and as the taking of His Majeſi 
free -Liedgesis a Crime, where the ſame is not warranted 
Law ; ſo the poinding of theſe Goods ſhould infer a CrinW-. 
that being another fpecres of unlawful execution, 3, Thi 
A diſcharges ſuch executions, conform - to' the Commo 
Law. Andby the Common or Civil Law, this is a Crins 
as is clearby the Law abovecitedz and -whereas, it was 
ledged thar no ſanRion was annex*'d : Ir was replyed, thai 
where the Law annexes no ſanRion , the puniſhment is the = 


att! 


Poinding of Oxen. 3t1 


ubitraryz and thereare many Crimes, - both in the Civil 


3, WF Liw and outs, to which-no ſanRion is annext, The Juſtices 
" ſuſtzin'd the Libel , and ordained the Pannel to go to the 


knowlev'ge of an Inqueſt-; The expreſſe words of the Inter» 
for W 1oquucor were, that the po:nding an Oxe, in the time of la- 
bouring,'s an 1njuty and wiong, puniſhable by the Law, pexz 
lag ablicanda fiſco, And thereatter , the three Pannels were 
found guilty , though ic was not expreſly proved , thae the 
Oxe was labouring actually , the time of the poinding , bue 
ng only thit he-uted to labour , and was in the Plough the week 


betore , and the Countrey was thervlabouring, 2!1-which are 


bolt neceſſary qualifications of this Crime , and '{o are neceſſary 
l » interr0gators -atter-pronouncing of which doom, the- Juſtices 
102 fined each of the three Pannels, in tourty Pound Scots, And 


yet in Tune 1674, areply againſt lawjully poinded , being 
proponed in a pur{uit for theit, che caſe was by che Juſtices re- 
tered, to be fiiſt ctvily purſued, Ir was here alſo alledged, that 
by the 34, A, 4; Part, F,; 5, where Crimes may be criminal - 
ly, andcivily-purſ{ned, the civil purſuit ought firſt to be dif- 
uf'd, which was repelled, + becaule, though a civil purſuit of 


\ * . . - 
ſpoilzie were intented, therecould no detence, ſuch as law- 


p "1 Wully poinded , authore pretore,, &c, which are uſual in other 
4" "Wiles, be proponed here , ſeing though the executions were 
r man 


ormal , and the Decreet whereupon they proceeded irreduce- 
jblez yer to poind a labouring Oxe , in labouring time, is in 
\F1! caſes unlawtul, & i:aceſſat hoc caſu' ratio legis, 2, The 
fefender could.not plead the benefite of this A, except he 
aſt acknowledged, that the wrong here committed was * 
r.me, tor the Act runs only in ſuch caſes, as may be civilly, 
r criminally purſued, 
LV, lt is obſervable, that albeit this Atrelate to the 


gh .ommon Law, yet they differ in many points, as x, The 
t n terſons of labourers could not I by that:Law, 
To thee” by ours they may, 2, By that Law no diſtinQion ts 


Sk made 
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made, whether there were other poindable Goods ot net, 
but by ours, theſe particulars may be poinded , or Lands miy 
be apprized; and therefore ſuch as raiſe Criminal Letters upgg | 
this A&, ſhould libel , that ſuch Goods were poinded in|, 
bouring time , and that, the owner , or debitor had othe 7; 
Goods and Lands, againſt which the creditor could have hy 
execution.:. Albeit;Ithink, he is not 0-liedged roproy 
thisg but that this is, ex. eorum numero que allegari ſed my 
cr debent , yer if the Meſſengers execution be produce if © 
earing, that he fearched, and could find no other Movyethle, 
I'think, that eo caſu, the Meſſengers executton ſhould mik 
Faith , except.che purſuer offer inſtantly , to condeſcendupyy 
theſe other Moveables , that were excant, and be readyt 
prove the ſame, I figd, . that-if the Meſſeogers execution 
bearing in an Apprizng, that he ſearched, but could ſind1y 
Moveables , they are o tar believed. that no contrary Pry 
bation will be received , for eiſe all Comprizngs mighth: 
reduced : yetIthink, chat the caſe is notalike here, forth 
At being ſo exprefle, it ſhould be {ufficientto defend agzink 
acrime, (though nortto reduce a real diligence, ) that othe 
Moveables were extant, 
Under the prohibition of this Act;_ are comprehended, nit 
only the Goods that are inthe Plough ,_ but cheſe Hotls 
which lead toggage , for without theſe, Land cannot 
Iaboured and ſo the reaſon of the Law-extends to then 
likeas, the Ad of Parliament expreſles ſeparatly., andd 
ſtintly , Goods pertaining to the. Plough , and that [abou 
theground : norare theſe words that labours the greund , 
egetick only, Fo 
By. theſe words, #n time of labouring, are mean'd, n 
oaly whet:. the beaſts are actually labauring , but che ſeal 
of. labouzing , and that from the time of ſirieking , ro Up 
ſeed time; and cheretore Goods that had once tilled., thou 


us 
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in 0Fober , ſeem not poindable, for then labouring is as 
neceſlar as in the Spring ; and yet the contrary was found 
the FROM __ w, __ = the 22, of November. 
1628, becauſe as is there alledged b | "nie 
the ſeaſon of Sewing, 9's 2, GS 

Ic may be doubted, whether Horſe leadine fo 0406 in Zou 
and Fuly, can be poinded, for that is the eaſon of char ng 


of labouring, | 
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Ti TLE XXXI.. 


Bearing of unlawful Weapons. 


T.., What i the puniſhment of this Crime by our Law, 
2. What by the Civil Lay, 
3, FWhoare Fudges competent to it, 


T,-[DEaring of Hagbuts,Piſtols, and other Fire-works, were- 
puniſhed of old by amputation of the right hand, bur 

by the 6, A&, Parliament 16, Fa, 6. the bearing of ſuch wea. 
pons is forbidden, though no prejudice be done by the wearers, 
who may be purſued, either before the Council, or Juſtice {Mo'k 
Court, and the puniſhment by the Council is declared not to © 
be corporal, but only confiſcation of their moveables, or ſyn. {MY 
ing and impriſonment; bur prejudice of any purſuice before {M57 
the Juſtice Court , who it appears may inflict the fo: mer pu- Wt 
aiſhment of cutting off the right hand, rc 
It would ſeem that by this a& the Pannel is oblidged to {® 
give his oat} before the Juſtices, which is not uſual in any WW" 
crime, . exceptghat of Uſury, for the probation by oath is in» p< 
definitly {ubjoyned to purſuits before the Juſtices or Council, Þc 
And albeit theCouncil does immediatly preceed,yet that pro- £Þ! 
bation by oath ſeems not to relate ſolely to the procedure be- th 
fore the Council, For when the procedure before theCouncilis W*! 
repeated, the probation by witneſſes is only there mentioned, IF" 

| ts Yet 


/ 
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Yet Ithink there is an errour in the printing of this A&, for 
tis very unreaſonable, that when this Crime is proved before 
he Council by witnefles, that no amputation ſhall be remic- 
, and yet this priviledge ſhoutd not be extended. to thoſe 
eainſt whom it is proved by their own oath, | 

[tis obſervable from- this Act, that the Council may force 
uchas are purſued before them to give their oaths , albett ie 
zy be alledged, that yemo- tenetur crimen contra [e: pros 
re, 4. 

By this Act likewiſe, all licences to bear 'thir Weapons 
eordained fo be paſt in Council, ' and to pay a compoſition 
the -Theſaurer, and to paſſe his Regiſter and all the Seals, 
ſe to be null. | 
11, By the Civil Law, the bearing of theſe Weapons was 
rimeallo; /,.1t,C, ut urmorum u{us - and by the Feudal 
tw, c, 7, Y. iqus. de pace tenenaa, & tenebatur penalee is 
liz de wi publica, which was -arbitrary - - And the Glofle 
ſerves, that the cariying of ſuch Arms was repute publick 
olence, though no prejudice was done-, which is conſonanc 
the A+ of Parliament, But it is itrange that only Fire- 
ice Works, or ingines ſhould be forbidden by that Act, Nor care 
to We cartying Pikes, Swords, orany other weapons, be puniſh 
Ie by that AQ, 
ot by the Civil Law likewife, the-prohibit Arms werecon- 
0. Wet, and HMarſtl, inprac,''s, procomplemento, N, 12; Cares 

+ & Clay. Geclared, that by the cuſtam both of Spain and 
to Werplaces, the Arms are confiſcat, albeit there be no ex» 
ny Wle warrand for that confiſcation by the Statute, but ic may 
in» Wcoubted if the t:ue owner having lent them without being 
cil, FW(cious to the crime, will loſſe them, and I think, not 
ro- {But keeping of ſuch Weapons at home is not puniſhable 
be. Welicr by-the foreſaid AR, nor common Law, by which like- 
lis {W* it is lawful for ſuch as travel to bear ſuch Weapons, for 
ed Wiown preſervation, & 2eneraliter licet portare arma _ 
IVA + 
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fva, but our Law allows no ſuch diſtintion. And I remen; 
ber that John Macknaughton, being purſued before the Coun] 
for bearing forbidden Weapons, they repelled this dete 
viz, that he was travelling (unlefle the _ could hay 
been alledged neceſlary,for elſe theAR might ſtil be eluded) 
that it was the cuſtom of the Highlands to goftill well atten 
ded and armed, which defence ſeemed to fome ill repelled, 
ſelf-defence, and the cuſtom of the Countrey,excules-ſtill tra 
this crime, Farinac, de diver. crim, queſts, 108, 

By the common/Law , offenſtve Arms, ſuch as Swords 
Piſtols, were forbidden, and the bearers puniſhed., albeit; 
prejudice followed z but the carrying Stones and Trees, af 
ſuch other things as were not, ex ſwa vatura offenſive, was onh 
puniſhable, if-violence was done by the bearers, /, armorun | 
de verb. fig. 

1.1.1, Thirpurſuics are more ordinarily before 'the Cound 
than the Juſtice Court, and is ordinaly Libelled as an aggra 
tion,rather then a crime, Thus I find William Hamiltons; 
ſued for wearing of Piſtols, and preſenting one to the Prone 
of Edinburgh, whereupon he came in'will, and was baniſh 
the Realm during his litetume, x, Novem, 1597, 

The proſecution of this crime concerns only his — 
intereſt, Andtherefore thedyet was deſerted, becauſe 
Majefties Advocat, nor none to repreſent him, did not concaliſ 
nor was the Libel raiſed at his inſtance, 20, Fuly, 1596, MWF'5: © 
Fames Leask, againſt Lndrew Red, 
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TITLE XXX. 


Beggars and Vagabonds, 


| r. How Beggars and Vagabinds are to be punifhed by our Law; 
How by the Civil Law, 


Ur Law hath been ſo charitable, asto provide for Beg- 
J ears ,, by ſpecial Statutes, Fa, 1, Parl, 1, cap, 25, F4. 

M0, Parl, 1, Cap, 42,74. 4, P. 6,Parl. cap,70, Fa, 5, Parl, 4; 
84-27, But ſturdy Beggars ( our Law calls them Egyptians 
Witimes, as the French calls them Bohemians) and Vagabbnds 

n Whould be proceeded againſt by the Sheriffs, and other Judges, 
nd they-may- exact caution-of them, and if they find none, 
Mihey ſhould bedenounced fugitives, Fa, 6,” Parl, 1, cap. 97. 
nd may be (ent-to publick-Work-houſes,or put in the Stocks, 
8, 6, Parl, 12,c4p, 124, 144, .and 147, . Item, Fa, 6, Par, 
15, cap, 268, and if they be recept after they are denounced 
fugitives, their receptors are lyable for the prejudice ſuſtain- 
{, and the parties damnifted , will have a@ion againſt the 
Magiſtrates, within whoſe bounds or juriſdiction theſe Va- 
etbounds are recept wittingly, Fa, 6, Parl, 11, cap, 97, 
ut this At determines not , whether this wtinoly relates 
othe receptor , or Magiſtrat z yet by the common Law, the 

'L adverb ſcienter, is ſtill applicable to the perſon, againſt whom 
the penal Statute runs z ſo that except the Magiſtrat know 

4 that 
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that the Vagabond was harboured within his: bounds , it we; 
ſevere to ſuſtain ation of. damnage and intereſt againſt hin, 
though the receptor knew the Vagabond , and did witting, 
ly recept him, But I think, that if the Magiſtrate did eithe 
omit his duty, he will beliable, nam ſcire & [cire debere equi 
parantar, Or it heavas willingly ignorant, 

I find that CA, 3B, being purſued crimini!ly , forge 
ner] recepting Vagabonds, this ation ws not fuſtaing, 
but he was referred to theKirkSefhion, which it ſeems was dons 
becauſe of the 147, A, Parl, 12, Fa, 6, whereby Miniſtes, 
Elders and Deacons, may nomin:t any ewo of their numbe, 
t0-enquire. into. this crime, .and whom His: Majeſty makes, 
and conſtitutes Juſtices as to that efte&, It appears by a Pro. 
clamation, emitted by the Council, in Anno 1503, thel: 
Ezyptians were ordered co leave the Kingdom, upon pain 
death.,- which is ratified by the-13, A Parl, 20, Ja, 6, an 
upen that. Act of Parliamenc, . Moſes Shum and other FEeyjti 
ans ,Sorners and Yagabonds , -were hanged the laſt of J» 
ly, 1611, | 
. IT. . Our Law hasin this., - followed exattly , -the Ciyl, 
for there is a title in the Codex , de mendicantibus validis , ol 
ſturdy Beggars:and the yov:1,80, thisCrime was alſo called b | 
the Athenians , «e944, fywve otii i7navi de quo vide heiginm, of 
2. queſt, 27, 
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0 TITLE XXXIV. 


.:Robery, Oppreſlion, vis pub- 


lica. privata, 


. The ſeveral Epithets given ts Robbery, and how it is di- 
ſtinzutſhed from other Crimes, 

Common Theft, and Stouthrief, how puniſhed by out Law. 
Several deciſions, as to this Crime, 

, Howthe aſfiſting of Robbers is puniſhed by our Lew, 

. Inwhat caſes is it lawful to joyn againſt Robbers, 

6, The puniſhment of oppreſſion by our Law, 

. Inwhat caſes the civil right is tobe diſcuſſed, before the 
violence can be criminally puniſhed, 

, 18. How oppreſſion was termed by the Cevil Law , and how it 
was thereby puniſhed, | 

9, What Concuſſion is, and how puniſhed, 

10, Black mail how puniſhed. 


En may by dilligence and circumſpeRion, defend them- 

ſelves againſt Theit , and theſe who ſteal clandeftine- 
y, ſhewa reverence , even to that Law which they tran(- 
ores, but Robbery and Opprefſion are Crimes, againſt 
which there can be no fence : and in which , theſe who violat 
the Law , contemn the Legiſlators, To defend them againſt 
theſe, men did aſſociat themſelves under Government , and 
Tt renounc- 
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renounced their native liberty, for the proteRion of Ly, 
nar can Law juſtifie the ſeverity of its puniſhments , and th 
oreat exactions it requires, but by. returning tg theſe it com. 
mands, a ſweet and pleaſant ſecurity , againſt all rapine an 
violence, 

I, When Theft is aggraged by violence, it is called Rob. 
bery , trom the Germane word Raubez and is with us calls 
Stouthrieff, Stouth ſignifying Theft, and Rieff ſignilying 
violence : In which Crime, our Perſons are endangered x 
well as our Eſtates, and fo is ordinarily puniſhed by dent, 
even in.theſe Conntreys,, where Theft is only puniſhab/ehy 
pecunial muldts, or whipping, and thus it was puniſhed with 
death amongſt the Jews, as is clear , by Davids anſwer to 
Vathaas Parable , though Thett was only puniſned by reſi; 
tutionz and though Caliſiratus , l. 28, .F. graſſatores, f,4 
24nis , ſeems to make ſuch oaly puniſhable, it they Rot 
trequently , and in high: wayes, and with Arms , graſſatr 
qui prede. cauſa id faciunt proximi latronibus haventur-; &( 
cum ferro aggredi & ſpoliare inſtituerunt. capite paniuntit, 
Utiq, fi ſepius atq; in itineribus hoc. admiſerunt ceteri inmt. 
zallum dantur, aut in inſulas relegantur, Yetby the caſtome 
of all Nations, Robbery is puniſhed wich death , thoughit 
be not reiterated; and Ithink, that, Law muſt beonly un, 
derſtood of ſuch, as deſigned to Robb , qui inſtituerint, 
who are puniſhable -,, though they actually Robb'd n9 


thing, :nd had no deſign to kill, but to plunder , prede cav/+,i 


if they went out frequently, and to high wayes with thatde- 
gn, for. it they a&uilly Robb'd , or had a defiga to kill, 
though they killed nor, yet they are {ill puniſhable by deztl, 
by all Laws , «Tas £60du7 TorgpTes dic To Treat 2voy, 

IT, The quality ot trequent and common committing Thiel 
and Robberies, is not only a quality that raiſes the Crime 


Their alone , from being puniſhable by reſtitution, to bWu 


puais 


? 
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an; {Wruniſhable by dearh in other nations, but bythe 51; AG, 11, 
(the 7 url, F. 6. It is Ceclared, that landed men who are convict of 


com- 


ommon Theft, Recept of Theft, or Stouthreif, ſhall incar 
> and 


he crime and pain of treaſon z upon which AR, it was contra» 
rerted, whether the word common, was 2 quality and adjun& ro 
r 


Ro he 2cded to theRecept of Theft , and Stouthreif as well as 
calle hele, fince the Act (ayes but only common Theft, nor 
tying Wonimon Recept of Thett, mor common Stouthreif, and 
red x ſk was urged, "that it avas reafonable, that this ſhould be under- 
enth, {Wood of all, ſeing it was thar quality, * which rendered them 
d!eby Mreaſon, For ſimple Recept , *wvaulonor have been declared 
{ with Weaſonable of it felt 5 andby thetoreſaid 7,*28, thereiterating 
er toMhis crime, aggraged it fron banthment , co death , and in 
reſt. he 0; cinary way of ſpeaking, nien ceaſe not to repeat ſuch 
f. 4Mords : Likeas it was juſt, that a$ thectimes wete in Landleſſe 
Robb Men puniſhable, only by reſticution, or death, if repeated (6 
[ators I Landed men, che puniſhment ſhould groiv propottionally, 
, (Md infer death or Treaſon, it commonly committed, 
nt To which it was anſwered, 'that-the words of the AR of 
in mWrliament, are conceived ciſjundively; "Likeas it ſeems, 
zſtome{Wat it che Parliament had deſigned, to add the word common, 
ugh it Receipt and Stouthreif , they would have added the ſame to 
ly vo«Mivenc this objeRtion: and it ſeems Indeed, that Stouthreif, 
verunt Which is thac ſpecies of Thett, "that we call R6bety, deſetves 
'd no-Wbe puniſhed as Treaſon in landed men, "though tliey do not 
e cauſeFomon'y commit che ſame, becauſe it being eaſter for landed 
hat ce-ſn tocommit Robbery, and ir being more probable, that 
2 kill Mey would Rob than ſteal, this crime ought to be as ſeverely 
 death;Waiſhed'in chem; *as common Thefgz, and accordingly the 
elaid alledgiance*being proponed for Fames Wood, the 21. 
> T heltW{ay 1601 ,it was repelled. | | 
rime olfl 11, In this proceſs likewiſe, the ſaid Fames, having been 
to deWlued for robbrng the writs-and evidents belonging to'Bont- 
puai%-Wy, :Ic was alledged, "thar the purſuer ought tocondeſcend 


Te 2 upon 
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 upontheLands, towhich theſe evidents belonged, becauſeiſty 


were condeſcended on, the Pannel would prove, that the(y; - 
Lands, 2nd conſequently, the evidents did belong to himſd}, WW og 
which alledgiance was likewiſe repelled, nor-was it found ni the 
eeſſary, that a Civil precagnition ſhould proceed in this c1{; 
and in Fane 1668,it was found that a Libel was relevant,baW oe! 
ing in general, that Jewels or Pearls were ſtolne , withy n 
condeſcending upon the particular number of them; and ithsi anc 
ing alledged for the Macgibbons, Decemb, $, 1676, that tiff 34 
Libel was not relevant , not. condeſcending upon the perf 
from whom the goods were robbed, nor what goods wereroM (4i 
bed, but only in the general, that the Pannels did frequent'M 9 
rob the houſes of Garzt:lly, and Strathurds tennents, to 
To this it was anſwered, that though where privat pang ty 
purſue, ad intereſfe privatum; (uch a condeſcendance is neſlayM thi 
becauſe the informers may know, nor caa the private damn he 
be repaired, except his loſſe be liquidly proved , yet whentiM th 
purſuit isat His cMajeſties inſtance, and that an habitu:l, uW wi 
conſtant trade of robbing, and ſorning, is libelled, Iris ful th 
cient to libel in general, and it the {ſpeciality be not proveliMy fo1 
the Pannels have no. prejudice, for they will aot be toundgul Li 
ty, nor will the probation be conc'udingg, but it is all one tel 


His. Majefty , which of His ſubjects be-robbed, or what 
taken2way,it being His Majeſtics intereſt, that no conſtant of 


habitual Robbery be committed in his Kingdoms, no pu 
* there any thing more pum 5. then to ſuſtain Libels againſ on 
ſuch as are guilty of open rebellion, wi:hour- condeſcendnif do, 
apon the particular perſons who were killed or robbed in tha] wh 


Rebellion, ' Ang whereas it was urged, that it the particu 
goods alledged to be robbed, were condeſcended-on, the Li his 
might be elided by this ſuitable defence, viz. that they ba 40 
a right to. the goods, or had the conſent of the owner; 

might have beenanſwered, that. they-wete not precluded fra thi 
ſuchdetgnſes, bythe gfagpality of the Libel, for the PM ti; 
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nels might alledge that the taking away of (ach and ſuch goods 
could not inferr Robbery, becauſe they had a right to theſe 
goods, or were warranted to take them away by the conſent of 
the owner, 

The Juſtices ſuſtained this Libel, notwithſtanding of the 
oenerality toreſatd, | 

Alexander Steil being purſued in Auguſt 1669,: for ſtealing 
and Robbing, evidents, writs, and cloaths, out of Captain 
Barclays houſe, who was his Maſter at that time,-. 

It was tound that the purſuer, behoved to prove, that the 
ſaids evidentswere taken away by force, or breaking up of 
doors; and that the ſervants having of them was not ſufficient 
tointer Thefr, though he-had del:vered them to a third par- 
ty; and albeir this ſhould be proved, yet the Juſtices found 
this alledgeance relevant, viz; that this depoſirion alleged to 
be ſtollen, beinggiven to thePannel,that he might counterfeir 
the ſubſcription , and he having no freedome to.comply there-+ 
with, he didrun away to the Lord Fyvie, and delivered up 
the ſame to him without: any reward, which alledgeance was 
found relevant; as (aid is, thongh it feems to be contrary to the 
Libel, and as to the wearing cloaths, the Libel was not tound 
relevant,exceprt it had been _ that they belonged toCap- 
tain Barclay,and were under his locks at the time, (ince it was 
offered to be proved ; that the {ervanchad worn theſe cloaths, 
pablickly in his Maſters ſeryice, which purged the preſumpri- 
on of Thett, Ir may be doubted what a poor ſeryant” could 
do, if he had broken up the doors really at his Maſters defire, 
who had ſent him home to bring papers, rhough he could. nos 
prove the comnand otherwayes then by his maſters oath, . foe 
his maſter might alwayes eaſily prove. the breaking up.of the 
doors, | my 

IV, Soodious is this crime, and ſo freynentwas it, that by 
the 21, At,'Parl, nv, Fa. 6; 1 ſuckas recept;. fortifie, maign. 

rin; or ginemeat; barbout , or-afliſtance to any ſuchRobbers, 

are 
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- are declared-art and part, . but it-would- appear that this' Ag 
ftrikes only where there are Letters of Intercommuning, an 
that becauſe the A it ſelf bears, -to the effec? it ſhould be knony 
to what purpoſe they Intercommuned, and becauſe it wete too (e. 
vere to puniſh .men as thieves, except they were put i» mal, 
fe,fo to do;by poblick Proclamation,or Lettets ot Intercom. 
muning. | 

'V. By the 227, A@, Parl, 14, F, 6. It it declared (for 
the ſame hatred againſt_.Robbers ) lawtull to ali his Majeftiz 
Leidges to concur and joyn againſt Clann and Border T hievez, 
and to take and execute them all Magiſtrats and Free-holde, 
being made Juſtices for that effe@, by the ſaid;4?, Pur this par 
of the Act is nowin deſuetude; and it appears to have been 
but temporaty , quo 4d. the . power of executing, bur Robbers 
may be lawfully (eized .on without authority, 

'V I, Oppreſſion is ordinarly but a quality of othercrime,, 
but yet there are {ſometimes ſpectal dirtayes f5unded therey- 
pon, per ſez and thereare ſome paiticular Acts declaring ſeve- 
ral ſpecies of it tobe puniſhable, -as reit, or by other ſpecifick 
puniſhments mentioned in the ſaids-AAs; and thus it is op- 
p:eſſion to compel the Kings properTennents to ride,or do (er- 
vice of Avarage, Catrriage,Shearing, Leading, &c, and ſhouldbe 
puniſhed accordingly, 4#.21,P,2,F,4, Itis oppreſſion to take 
Caups (: that is to ſay, a duty. tor- proteRion to be given by 
privat men to ſuch as thieves, and other grearmen') As 18, 
and 19, Pail,.2, Fa, 4..vid.: de werb, fignif, It is oppreſſion 
for a Crafts-man to take cuſtome, orany other taxation, from 
another of that ſame Craft, - or for them to;make privat Ads 
among themſelves, prejudicial to the people, A4&s.'42.an1 43, 
Parl..4. Fames.4, At 111, Parl:7:F..5, and Af, 4, Par.lg, 
F4, 6. Ir is oppreſſion for Cuſtomers to exa more then their 
on, A, 46,P, 4. F.4., 'It-is oppreſhon to moleſt Magi- 

rats of Burghs , and ather Merchands to uſe their priviledges 

. and libercies, 407.26;Parl,4, F4:5, It is a kind of Oppreſſion, 
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to exact more fraught from Paſſengers, or greater prices tor 
Weavers and handy-work;then what is allowed and uſual, 4&#s 
21and23, Parl, 5, Q. N, Iris oppreſſion to ſtop or make im- 
pediment -of common high ways, to, or tron Burghs , 
l Aﬀ v4, Parl,6, © M, It is oppreſſion for Officers to-ex- 
"* Wort the Leidges, 4# 33, P. 5, F. 3.0 47 83, Parl, t1, F,6, 
or to put out, or put. tn the-Roll of Aſſizours given to him by 
the purſuer, 4 88. Parl, 11, F,'6, Inwhich laſt AR com- 
mon oppreſſors are puniſhable by death : Oppreſſionis alſo 
mo by death, A, 42, Parl, 4. Fa, 4, Af SS; Parl,. . 
11, Þ4, 6. 

V II. Becauſe oftimes -in thir caſes, the Pannel pretends , 
hat what hedid take by force, was his: own, - or that he had a 


2 tight thereto, therefore except the violence be very great, the 
uſtices uſe to ordain-the matter of right to be firſt diſcuſſed be- 
are the Civil Judge,as was found in Nowvernb: 1697 5'in the caſe 

es 


) Wet 112175 of Eaſts/herlds,and in many other caſes: and by the zz; 
1, 4, Park, F. 5. Iris declared, that as for depredation; mas 
" ful reiffs, and ſpoilzies, particular dyets ſhall be ſet therefore 
t the diſcretion of the Lord's the matter being firſt Civilly diſcuſ- 

a 7 before them, _ Upon which A it is oftimes alledged bes 
1he ore _ uſtices,thac checcauſe-muſt be civifly diſcuiled betore 
a ne Seſhon, in all maſterful reiffs; before they can proceed to 
a Woznoſc thereupon ; but notwithſtanding of this the Juſtices 6o 
'$ onſtantly ſuſtain Criminal proceſſes tor Reiffs and Robberies, 
* Witiout any- previous civil-precognition and they find this 


a it to benow in deluetude, as in the cale'of Monimnst 27, of 
Y vember.,1611,. And I think, that by Zords,- in that at are 
dt meaned the Lords of S:fſion, for that Act is two: Years 


rior to the inſtitution of the Seffions but that by Lords, 
iere, are meant the Juſtices themſelves, for there being no 
eſhon at that time, the Juſtices were Judges competent to 


y. ny Civil caſes , originally ſuch as perambulations, &c, and |. 
"A all Civil caſes, if they had a necefſary connexion with,--or 
» endance upon criminal caſes, And therefore, where the 


perſon 


perſon who was alledged to have committed miſterful raffs, 
{puilzies, could pretend that what he did was in proſecutionyf 
his own right, The Juſtices had: a latirude to tity the matte 
of right, firſt Civilly, but this was never neceſlary, foriti 
by the Atleft to the diſcretion of the Judge, 

Ir remains chen, to be.conſtdered, how tar che taking aywy 
by violence what is really amans:own, can infer a gu1lt againf 
him, «Which ditfcalty-may becleared in theſe tew concly. 
ſions,, +7, Thatthe thing violently poſſeſſed, though by 
common ſpuilzie, and much moreby a maſtertul reift, ouzht 
16 be reſtored, naw ſpoliatus eft ante omnia reſtituendus, ud;; 
that though he who took away what was his own, could ig- 
ſtantly prove his right; and fince this holds, where the ig 
lence was only committed by a fimpie Ryor, it ſhould by; 
ſtronger conſequence hold, where the thing was taken awzy hy 
ſuch violent means as amounted to a crime, and fo this ſhoull 
beno good defence, either againſt a Criminal, or Civil purſai, 
2, Not only ought the: thingto be reſtored , but eyenthe 
crue Proprietar who intrometted with his own, by open fot 
&violencets puniſhable,!or theLaw wil not allow that any ma 
ſhould be Judge to himſelf, but much lefle that he thouldule 
violence, & force upon.any accompt,and this were to invaded 
aſſume Juriſditions, which is in it ſelf a crime, 

Thethird concluſion is, that if any man do by force or vic 
lence, extort from another, a writ , or obligation, which ii 
could have obliedged him in Law 'ro grant, that torce is nog 
only puniſhable Criminally., but the deed ſoextorted is 
ducableby a Civil purfuit: as was found in Fanuary 167; 
Though it was alledged there, that ſuch force-might be Ci 
minally puniſhed, -yer the deed fo granted could not beret 
ced, fince ſuch deeds were only reduceable, where ſomething 
mightbe reſtored, but here nothing was to be reſtored; final 
the depoſition alledged tobe extorted by force, depended upe 
a former minut, by .vertue whereot -the granter could hi 
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been compelled co have granted the ſamez and this was the 
20 of WW Gamecaſe, asif a Creditor ſhould compel his Debicor by force, 
atter WW to pay him what was his own, in which, though rhe force 
its be puniſhable, yet che Debicor could not repeac what he had 

juſtly payed, as is clear, not only by common ſenſe and reaſon, 
awy IN but /, 12. ff. quod met, cauſ, Jnliar ws ait eum qui vim adhibuit 
211k if at deb3to: 4 ſuo ut e ſolwverit hoc edidFo non teneri Propter natar am 
nclu- WY ion. 1 ets cauſa gee daminum exegit quamos netari non 
| by pſu in Juliam eum dewvi incidiſſe & ſus crediti am' fe, ' To 
ought which it was anſwered, that there could be nothing more dif- 
, adW:dvantagious 'to the intereſt of the Commmon-wealth, ' nor 2 
1d in-orexcer uſurparion againſt authority,then that every man ſhoald 


© vi0-Whbe his own Judge, and force che Executtonerzand the Law' juſtly 
C by2Mrreſumed, that he had no legal right, who would nor purſaee 
'2y by Win a legal way, and if thiswete allowed every man would dif- 
(houldMcuſſe his'own Suſpenſion himſelf,by forcing his Debitor to pats 
ur(0'. Whrom it, and would torce the Heir of his Debitor, to give him 
«n tieWBond, or his Debitor himſelf, * ro falfil all minnrs wichour 


n force Way regal purſuits z every Maſter -would thus thruſt our his 
1y marennents, and every Creditor force his Debitor to pay, by 
durWrrying him away Priſoner, and when he were that length he 
vace oWrould alledge that nzhil 7115 deeft, and as ro the tormer Law, ic 
1$anſwered, that the Civil Law in deteſtation of force and 


or vi lolence, did allow three ſeveral remedies tothe perſon vio- 
hich ated, vis. Edidfum pretor is quod met us cauſa, &c, Lex jit- 
: 'S 00887: which puniſherh che force as a Crime, & decretum divi 
Q iS! 


Marci, all which three are expreſly mentioned in thar Title, 
Wand though by the old edit, and the Zex ju!iz, he who fot- 
d his debitor to pay what was juſtly cue, could not be by 
Iheſe remedies reſtored, quia nihil decrat vim paſſo, as the 
Mw formely cited doesprovez yet, ex decreto divi Marci, 
Which was poſterior to theſe remedies ( as Marcus Antonititis 
25 long poſteriot to Fulizs Ceſar ) even he who took pay- 
tent of his own, could nor detend himſelf by alledging upon 

. V vw ' his 
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his right: which excellent Law is ſet down, /, 13. ff, quodm. 
ius cauſa, Duiſquis igitur probatus mihi fuerit remullam thin. 
ris wel pecuniam dcbitam non ab ipſo ſibi ſponte datam ſine ul 
judice tempore poſſidere, wel accipiſſe, iſque (ibi ſus in eam rn 
dixiſſe,jus crediti non habebit, And Faberupon thatLaw doth ex: 
cellenclyconclude,that this was ajuſt ſupplement of the forme 
Law :. and Cujacius allows this remecy, not only to the py, 
lick, but even to the privat patty, fo! qui ſib# jus dicit jus 
diti non habebit, which implyes an.anuu!ling of the deed, gy 
ad privatum. intereſſe, And Cujacins obſeives well that thepy. 
ty forced, pote# condicere, and how can it be imagined, thy 
the Law would ordain theextorter to be pun.ſhed, and yet ng 
reſtore that which was extorted, the pub: icks intereſt reſult; 
only from. the privat injury done to the Party, and as the Fa 
uſes not to purſue without an intormer, fo the privat party in 
jured, would not intorm,, nor concur, ſince he could note: 
pet any reparation, and thus the Crime and injury would 
main.unpuniſhed z But even according tor the /, 12, and14 
ſo much founded on, it is moſt clear, that they were not inthe 
caſe of theſe Lawes, but on.the contrary, that even by the 
Lawes, the forefaid principle is juſt, ſince reſticucion isſtillt 
be granted, whi afori aliquid abeft & ubi damnum inte; ve 
but ſoit is, that in this caſe the purſuer is extream'y ptejud 
ed by. this diſpoſition craved to, bereduced, ex. capite meta 
fince if it were reduced, he would eaſily defend himſelf agui 
thealledged minur, . upon many grounds then-repreſented, | 
vas alſourged, that though in the reſtitution of Minors, ! 
Law reſtores them-only when they are Lea('d, fince that ren: 
dy is mainly introduced for their. advantage yz _ yet in redu« 
ons, ex capite metus, the Law deſigns mainly, that no n 
ſhould have advantage by his own oppreſſion, nor no man ! 
obliedged without his own. conſent, and ſo-it reſcinds t 
deed, though the party be nor leaſ'd, and the edid itk 
layes,. quod metus cauſa.geſtum erit ratum non habebo , with 
Con 
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conſidering Izſion, & quod ratum non eſt, irritandum eft, that 
is co ſay, is reduceable, And whereas it was pretended, that 
' the former brocard, Spoliatus eſt ante omnia reftituendus, did 
only hold where the thing was taken away, v4 ablativa, becauſe. 
that could be eafily proved, bur not in deeds extorted, w4 
compulſiut, which force depending upon inward As of the 
mind; could not ſo eafily be diſcovered, and could beeafily 
miſtaken, | 

To this it was anſwered, that thongh thoſe two differ in 
themſelves, yet either of them infer reſtitution, as we ſee 
ll alongs the Title, quod metys cauſa, and inthe prattice of 
our redu tions, ex capite metas, In both which, deeds extor- 
ted, 4 compulſiva, are reduceable, and the perſons injured re» 
ſtored againſt them, and ſince w# compulſiva, can infer more 
rejudice, then vis ablativa, fince vis ablativa cin only robb us 
}f moveables, whereas w# compalſiva, can robb us of our 
ſtates; it were ſtrange that the Law ſhould not afliſt the inju- 
ed perſons, moſt where they may be moſt injured ; nor can it 
edenyed, bur that compulſion, falls as much under ſenſe , 
id ſo cgn be as _ proved asa ſpuilzie can, For though ic 
nay be doubted w ether ſome degrees of force, ſhould al- 
j2yes infer reſtitution, yet the probation of theſe degrees, if 
nce admitted, is alwayes ealy, 

The Crimes anſwering in the Civil Law to oppreſſion, were 

& publica, vis privata, & concuſſto, Thoſe were punithable, /, 
aliade vi publica, who raiſed Arms, ordid violently <je&t- 
nen out of their houſes, or lands, $ 3*:xgav avdgores t7t To yureo Yay 
m | 4,8afi,h.t, theſe who aiſiſted the Oppreſſors with men, 
eon:]ty thereof, and the puniſhment was, aque & ign in- 
erdiftio, Theſe were guilty of vis privata, who oppreſſed 
pon a privat account, and the puniſhment was the confiſcati- 
dn of the third part of their goods, with intamy, 

Concuſſion was thatCrime, whereby money orany thing elſe 

5 exto:ted by open force, or who imployed thei: power 

Vva and 
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and authoricy as the inſtrument. of Oppreſſion,”- I have ſee 
proceſfes and remifſions relating to this crime with us, and the 
puniſhment of it is arbitrary, both by the Civil-Law- and ous, 

The taking of black-mail, is a kind .of Concuſſion in oy 
Law, and by black-mail is underſtood, the paying of money, 
or any gratuity to thieves, for their protection. and by our 
Law not only the takers but the payers of black- mail, are Py- 
niſhable as thieves and Robbers, by the 2 ©, A Par, 1, Fa6. 
anddictay is ordained to be taken up againſt them, CA4# 10, 
Parl, 11, Fa, 6,: and the reaſon why the givers are liable, ;; 
becauſe they maintain the Thieves, and. keep correſpondance 
with them,. and do not dilate them, Bur yet except there he 
ſomething, of complyaace, or. a long tra of payment libelled, 
the Juſtices do-not uſe to (uſtain payment of black- mail byit 
ſelf, :as a crime.to-infer any ſevere puniſhment , much leſſeto 
infer the pains of Theft and Robbery, confqrm eo the fore- 
{ aid As, that payment being ordinarly 'more the effec 
fear, then of compl yance,. 
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TITLE XXXV. 


Art and Part, Ope &+ Conflio. 


Thee wovds, Art and Patt, expliined, 
The CAA of Parliament, ordaining that Libels bearing © 
Art and Part, ſhail be relevant, fully conſidered, 
How far advice and counſel, do import acceſſion. 
* How _ the giving order to commit a crime , imports ac=- 
ceſſror; - 
How far the command of 4 Superiour excuſeth, 
How-far thecommand of a Father excuſeth:” 
Who are conflrutFed in Law to be aſſifters, 
How 4 Crime may b* ratified, and what i the import of Ra+ 
ti fic ation; 
Whether acceſſories can be purſued, till the principal attors + 
be firft diſcufbed. \ 
. Whether complices and acceſſories are to bepuniſhed by the - 
puniſhment dut to the principal Malefattor, 


Otonly theſe-who are the aRual committers of crimes,” . 
but theſe by whoſe counſel, direRion, or affiſtance, any - 
te is committed,are likewiſe puniſhable, elſe theLawmighe 
afily eluded, and the chief contrivers might eſcape, 

Thefe who are affiſters by counſel, or otherwayes, are in- 
av laid to. be 47; 444 pare of the crime, by 4rt s _ 
TOAt-- 
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that the crime was contrived by their art or Skill, eorym arte, 
by part is meant , .that they were ſharers in the crime comm, 
ted, when it was committed, & quorum pars magna, Ti 
Civilians uſed in place of Art and part, ope & conſilio: mw 
theſe who aſliſted, and are art and part, areby our Lay call 
Complices, which word is borrowed from the Doors, { 
the call Conſiliarios fautores & inſiructores complies, Cary, 
pract, crim, Q, homicidinm, num, 14. 

II, Bythe 151, AR, 11, Parl, F, 6, Ir ic ordained, the 
nothing can be objzRed againſt the relevancy of that party 
the Summonds,which bears, that the perſons comp/ain'd up, 
are art and part of thecrimes Libelled , by the relevancyot th 
Libel, our Law means that the Libel is rite /zbellatus, Ang! 
find the term relevant, uſed by the Doctors themle'ves, ; 
the ſame ſenſe that ic is uſed by us : and thus Gazl,/, 1,9, $ 
judex debet tantum admittere articulos relevantes, 

The reaſon of the former AR is there rendered to be, | 
cauſe diverſe exceptions weie formerly propounded againſt) 
relevancy of the SummonyJs, whereby parties were truſtiat 
juſtice z and it appears by that AR, that the purſuer was ht 
tore the making ot that At,oblieged to Libel, chat the dete 
der was acceſſory to the committing,and ſo guilty of thectin: 
in ſwa tar as, &c, and ſo was forced to condeſcend upont 
manner of the acceſſion, which ſeemed unjuſt to the Pal 
ment, becauſe ( as I conjecture ) the accuſer could not kn 
all the acceſſion, betore the examination of the witneſſes, k 
it is not lawful to witneſſes, prodere teſtimonium , to decl 
what they will depon : and this made it impoffible for thepu 
ſuer-ro condeicend exactly z whereas it heerred in exa@ [ik 
ling, the Pannel or detender was afſoilzied, becauſe the prob 
tion did not quadrat with the Libel, As tor inſtance, it apt 
ſon was accuſed tor acceſſion to the murder of one, .in ſw 
as he gave direction to A, B, to kill him, poſſibly the dete 
der was guilty ol acceſſion, though not by giving diredii 


arte. 
imit, 

The 

an! 
Called 
Y for 
Cart, 


| tha 
Part 
Upon 
"Of the 


ſtart 
74S bt 
 Ceter 
Crime 
pont 
Parli 
It knd 
es; 

decia 
chepu 
t Lide 
e prob 

it a 
(wat 
e dele 
reaic 


Art and Part, &c. 333 


vet by counſelling A, B, or by direting P, or any other, to 
Commit murder, In theſe and the like caſes, the Pannel wgs 
louilty, and yet could not be condemned , becauſe the Libel 
vas not proved, Yet, upon the other hand, it ſeems hard, 
that ſuch a general Libel as this, ſhould be relevant; fince ir 
kyere a$ reaſonible to Libel in gene:al, that a perſoa 1s guilty 
f murder, which generality would not be allowed - Likeas, 
he detencer ſeems by this precluded of many detences, which 
ould be competent to him, it the Libel were more ſpecial, 
\nd by the practice of other Nations, the Libel muſt conde- 
2nd ſpecially upon the, manner and nature of the acceſſion - 
but that which ſeems to me moſt inconvenient, is, that the 
\ſfizers are Judges ro the relevancy of the conceſcendency, 
hichinfers art & part, Albeit many queſtions,7» jure,are there 
ated, which are very intricac, and which have troubled the 
reateſt and moſt accurate Doors z tor by our praQique, the 
urſuer, who Libels art and part, will not be oblieged to con» 
eſcend how the defender is art and part , or acceſſory to the 
rimecommitted, as was found in the purſuit at Sinclars in- 
1nce, againſt Captain Barclzy : But the Libel being rele- 
ant, when artand part is Libelled, the defender muſt go co 
he knowledge of an Inqueſt, and probarion is thereuponled , 
which many impercinent and irrelevant Interrogators are 
opounded ,- whereas, it the Juſtices were Judges to there- 
vancy, no impertinent Interrogator would be allo ved, fince 
athing could be interrogated, bur what were tound to depend 
xceſſarily upon the acceſſion, which was tound relevant, As 
ſo, atter the probation is cloſed , the Advocits upon both 
desare forced to debate therelevancy of the probation, and 
ow far the acceſſion is releyant ; and here Laws, deciſtons, and 
Doors, are alledg'd to Afﬀizers, who: underſtand neither, 
s for inſtance, if art and part of murder be Libelled , proba- 
ythe pur(uer will interrogt it the witneſſes heard the defen- 
 (ay,. that it were no fault though the perſon who i as = 
ab'd 
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ſtab'd, or approve the marder, after it was committed ; op 
which much debate might ariſe, for the defenders Procuray 
would contend that the Article was not relevant : And tho 
the Juſtices did allow, or the Afizers did defire, that they 
neſſes ſhould anſwer to theſe Interrogators, as they uſually; 
low all Interrogators, reſe;ving the relevancy to be dehay 
after probation is concluded, then a learned debate would: 
{ve before the Aſſizers, after clofing of the probation, uy 
theſe points : So-that: the Afizers are againſt the intenty 
even of our Law, Judges -to the relevancy., and to | 
points of Law; by whole ignorance alſo the Liedges are g 
times much prejudged, But when the purſuer defigns to} 
the relevancy ot his condeſcendency judged by the Juſtices, 
uſes to Libel, that the defenders are att and part ot the Citi 
Libelled, in ſo far as they gave order, or adviſed the commi 
ting of it, &c, quocaſu, the relevancy of art and part lil 4 
ing ſpecially condeſcended upon, 1s decided. by the Juſticy 
.whoate Judges to all that isin the Libel, 
Though ic be ſufficient to Libel generally, ' that the c 
plicesare art and part, -yet the Libel muſt bear expreſly 
are complices; for it is not ſufficient to *Libel who are cor 
plices generally, but their names and deſignations muſt be 
cified, X, Fa, 6, Parl, 6, AG 76, a 
Becauſe the A fſizers are Judges to the relevancy of Art 
-part, and that the debates made to the Aſſize are not upon 
cord, being only delivered, viva-voce, therefore it is that the 
are but few deciſions here adduced tor clearing the releyan 
of this part of the dittay, £c 
To the end that all the Leidges who may beaflizers,may uiiſhh 
derſtand what acceſhon is relevant to infer aguilt , they "ifs : 
be pleaſed ro underſtand, that one may be art and patt by den 
-preceeding the crime,either by counſel or command, conſilio afcnc 
-2nandato, by deeds concomitating the Crime, as by help, ori 
countenancing, ope.& aſiiftentia, ot by deeds ſubſequent 
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the committing of the crime, asby ratihabiring or recepting, 
all which I ſball creat ſeparatly, | 
111. How far the adviſing, and counſelling a man to com- 
mit a crime, is puniſhable as an acceſhon , and art and part 
of that crime, is thus reſolved by the Doctors; if (ſay they) 
the committer of the crime, would hayecommurted it howe- 
yer , and though he had not been adviſed thereto, then the 
2dviſer is not liable, ſo as co ſuffer the ſame. puniſhment with 
the committer, but it is to be leſs ſeverely puniſhed : where- 
2, if the committer of the crime would not have committed, 
and perpetrate the crime, if he had not received that advice, 
then the adviſer and commitrter are equally to be puniſhed, 
Clar, queſt, 89, But 1 am nor ſatisfied with this opinion, tor 
face the adviſer did all that in himlay , to have thecrime 
committed , and that the effect followed , he is ſurely as guil- 
ty, 25 it he had commited it, ſeing in crimes we look to the 
telion , and not to: the event, in maleficiis ſpeitatur volun- 
ts non exitus & maleficia propeſitum diſtingut, at leaſt the 
adviler is equally guilty , whether it had been committed, 
with, or withour his advice, even as he had been guilty, in 
fe of afſiſtavce, though thecrime would have been commit- 
ted without his affiſtance, nor is guile ſpared by leſſening : 
Andit is impoſſible to know whether the commitrer would 
have comm:tted it , without the advice and counſel giyen, 
che: Do2 ors are of opinion, that in atrocious crimes, the 
dviler and committer are equally puniſhable, which certain- 
yholds in Treafon.z but that in lefer crimes , the adviſer is 
dbe leſſe ſeverely puniſhed then the aKor : and this diſtin- 
ton I like better , and is more conſonant ro our Pratique, 
nour Law advice and counſel comes under art, for advice 
$ 2 ſpecies of contrivance and art z and therefore adyiſers 
my 2ppear in our Law to be puniſhable, as the principal of- 


pn fil aenders, ſeing art an part 1s puniſhable , as the 'principal 
1p, or @iime with us ; yet the Counci} uſes to mitigat the puniſh- 
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ment , where the crime is. not atrocius : And the: Judg, 
ſhould here confider , whether- the adviſergaye the coun(e| 
upon the account of former-malice , conceived by h:mſelt : or 
it it was only given-in reſentment of any wiong done tothe 
committer , and he isto be more ſeverely punithed in the fi 
caſe, then in the laſt, 2, Inthe caſe of advice, the adviſ- 
ers age is much to be: conſidered, for though Minors, and 
theſe who are” drunk, may be puniſhed tor Murder, yetit 
were hard to puniſh:them for advice, 3, 'The words in which 
the advice were conceived , ſhould ſtill be interpret moſt ta 
yvourable for the adviſer, for words are capableot ſeveral, and 
diſtin ſenſes , accordingly as they are ungerſtood by the 
ſpeaker, and words do vary by the accent; or punRati. 
on, 4. If the acviſer retreared his opinion, | e ought notts 
be puniſht , it he thereatrer difſfwaded the- commitrter : but 
ſome require, that eo cafw, he do intimar to the perſon, agaiaf 
whom the advice was given, what danger heis in, tor «fe 
the advice once given, may occafion the Murder, thoughithers 
after diſowned, 

Il'V. He who gives order to commica Crime, is in our 
Law, art and part of the Crime committed, as was found 
in Fohn "Mackintoſh's caſe, the 11. of May 1673; Andi 
inthe Civil Law puniſhable, in the Cime way and manner, 
with the Principal Party , whether that P:incipal , or chid 
Committer, would have commitred the Crime or not, with 
out that mandat, nam quando mandatum adit tn delitium nin 
queritur an manaatorius perſe commiſiiſſet Gomeſ, in $, penalt! 
juſt, de afFionibus, And ſeing this diftin tion holds not , in 
mandato, I ſee no reaſon why it ſhould hold , i» corf- 
lzo, 

Not only if one give order to commit the Crime, is he 
liableas artand part, bur if he give order to do that which 
which is':inſeparably joined ' to ' the commiſſion of it ; and 
*veni{-fie give order ro do that , which being unlawtul r - 

ell 
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ſcif, may produce the crimeg and thus, if one give order to 
wound a man, it is thought, that it theperton die of the 
wounds he receives, the giver of the mandat is guilty of 
the Murder , except the order hereſtrited to wound with a 
Stone,, Club,, or lome (uch Weapon, as is not mortal z tor 
[= in thaticaſe , 'the committer is only puniſhable , pena extra- 
d WM #ndinoria, and by an athitrary, puniſhment, not reaching:death, 
it WW Cher, queſt, 89, mums, © it 
h W hatwordswill inter command , cannot be determined; 
+ WM butic was found in Mackzntoſhes cafe, that his deſire to bring 
nd WW #19chdarg, who was killed, dead otalive , did.not inter his 
he W (being art -or part of the Murder ,, tor he having a Caption 
ti. W againſt :Zr#chdarg, he might;defire the Meſſenger ,- or his 
ts MW ſons co purſue him, tt he-refilted the Caption, Andyerif 
ut WW the words-caniimport- properly. no other ſenfe , then;:ſuchas 
if W would intera crime, the ſpeaking of them will inter art and 
le WY part; and thus FrazerabCytbackie, being purſued on they, 
6 MW of Zuly 2675, tor:detorctivg a Meſl » he was foundgui!- 
7, becaule tt-was :proved,, | thatatter hewasapprehended by 
ur WM the Meſſenger , he cryed-to this natural Son ito:come up and 
n{ WW help him, and to givetheſe:men:their reward, whereupon 
is W his natucal Son did. invadeche! Meflenger, and he thereupon 
e, W cfcaped, And in general; think wordsſhould be very clear, 
if WW and ſpoketoo by 2 perſon,, who hath:previous malice, elſe 
he W they ought nor to inter death,-torwords are dftſpoke in jeſt, 
08 MW as when one ot our Kings deſired thole of Caithneſs, to20and 
le: W dſuptheir Biſhbop in Broth, + | 
in Itis1determined. alſo by the DoRors, »thar'if thegiver of 
f- WM the mandat ietir che committing, of the crime-to 2'third perſon, 
and he to'a (fourth ; {te crime:becommitted by#he;third or 
he W fou:th , that all of chem are punithable, with the ſame panith- 
ich eat Bald, 41, l, 11,4, nec autem, C. de caduc, tollend,” but 
nd WY \ſeems hard , iſeing ith perſon was nor killed, inthavcaſe; |by 
it +he order ot che Hiſt commircer., and: pollibly. the .dulererion 
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of the perſon , to whom the fi: ſt mandat was given , was. 
fidered to be ſuch, that he would nor ex:uſe the m.ndary an; 
many caſes may tall our, whereby ic m-ght have been, that 
the giverof the mandat, wout | not have given the mandaty 
any other, and therefore, Cep U, Cantela, 39, & Menad, 
de arb, caſu, 353. are ot opinion that it the Murder was con. 
mitted by any other chen:him., tro whom the c-mmiſſion wg 
granted, that the giver of the mindat ts not |iab!« inthatcafe 
and generally chey conclude, that it the ;eceiver of the-mar. 
dat, did exceed his mandat any manner of way , th-r:then, 
it the crime which was order'd to be commitred , was a mea 
and (mall crime, the giver of the mandaris n2 way to:be py, 
niſhe - but if the crime-was atrocious, then the giver of the 
warrand is to be puniſhed , pens extraordrnaria, by an extr 
ordinary puniſhment, tor he who gives order to commit ar 
atrocious crime, incurrs a puniſhable guilt, in che vety giy: 
ing of the order, Menoch, ibid; num,9,  T hey likewiſe de 
termine from this reaſon , that the commanding to kill: 4, | 
he be not killed , but B.. be killed, ispun.ſhable by an extr/- 
ordinary puniſhment * the like alſo-holds,. if che comman! 
or mandat did bear to commit thecrime-inone- Moneth, and 
it was not. commitred in that Moneth:,, but many other , Me 
»0c5, ibid; num, 21, Thoughimanzats in civil cales are on 
ly probable; ſeripto wel juramento , yet in crimes ghey 
2re- probable by witneſles., as all crimes , and art-and pat 
are: 

V, How far the mandat.,, watrand', or command of out 
Snperiou's excuſes, is yariouſly debated by the Doctors; 
bur-their dictates may be refolved in theſe cpncluſions, 1, The 
commands of the Ptince- excuſes alrogether in leſſer crimes; 
bur: in atrocious crimes , itexcuſes only from the ordinary pt- 
niſhment:, merus panam attenuat non in totum tollit , tor the 
commireer in-this caſe doth not commit the crime , doloml 
' tf quicitra dolsm deliquit ordinaria pane nox punitur & - fu 
& / 411941 
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con. W/igeid adutr [us [uam woluntater agit crime nou ad{cribitur 
ani Ws co744ti, cap, 1,2, &, cap, 32, queſt, 5, The command 
that Wi che Magiſt:at , aRtiog 154 M.giſtrar ; or a publick Perion, 
at to Wrculcs or deti mls the comm.trer,, trum the 0 oinary puniſh- 
vch, Wriear , in atrocious cimes, and tom all punithin« nt in leffer 
:om- Whuncs., 4. quanquam & !, quid principrs ff. ds aqui pluv, ay- 
ws Wed, A. wmaniat given by a Maiter co bis Se-vant, ex- 
caſe, Wiles him tron che ordinary pun'thnenat , when the crime is 
man» MWrrocious , an! the Maſter is k'10wn to be c:uel. And thus I 
ye ſeen the ſet vanes ot one who. was hanged tor Robbery ba- 
meat Wihed only, becauſe.they knew not that their Miſter was a 

e pu Mobber , and char was the fi: ſt a&z whereas it cheſe had con- 
t the Maved in his ſervice thereatter, they had been hang'd , nor- 

ut! Michſtanding of both his command, and knowa ſeverity , ſe- 

itan {Ws how ſoon. they knew him to be a Robber, they ſhould 

 giv- pre deſerted his ſervice; and by the 19, chap, num, 9, tat. 

ſe de- Fi! che Servant is puniſhable though he obey his Maſter , if 

4, WW co not deſert his Maſter ,. or deſert his ſervice, In lefier 
xt Fimes. the commands. of the Maſter excuſeth altogether, 

liber homo, ff, ad 1. aquil, | 

y I, The command alſo of a Father excufeth the Son, . in 


, Mer, buc not in-atrotious crimes, except other tavour..ble 
e Ol Mcamſtances: concurr, and thus, Fohn Rae was not put to 

they: knowledge of ag Inqueſt , becaule he was young, - and had 
{ pat curred in che Fheft, at the command of his-Father, 1, F4- 


#1662. All which is moſt tully treated by Menoch, de 
jr, Caf, 353+ And I find in our Law, thac a wite is liable 
the ordinary. puniſhment , though ſhe obey he: husband, in 


, The Wim'cting atrocious crimes, , Szat, Will, cap, 19. num, $, 
me; Won which I conclude, that by the ſame Statute, ſhe had nar 
ry pu Wn liable in lefler crimes, | 

or the MV 1k The affiſier is art and part of the Crime by our 


;3 and affiſtance by the Civil Law, and Doctars is vari- 
li qui | | | ouſl y. 
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oy puniſhed , for theſewho give-affiſtance before ther! 
be committed , are puniſhible in the ſame-manner withy 
commitrer, /, nihil f, ad, leg, Cor, de ficcar nihil inter 
cidat quis an cauſam mortis prebert, but this concluſion hol 
only where the affiſter knew not, that the aſſiſtance heoy 
-rended to the commiſſion of the crimeyz which knowled 
not preſum:d , but muſt be proved - This concluſiony 
-holds, -only where the aſſiſtance did influence-the'crime; 
:mediatly , bur not in remote 4ſfiſtances, ſuch'as the lend 
of Armes, tor remote affiſt1nc2 is only puniſhable pexz 
ordinaria (IM enoch, de arbitr, ca(. 349, | 
Aſſiſtance g1ven during the'Commiſfton df the crime! 
puniſhable in the (ame manner as the printipal-crime , exc 
the aſliſtance 'given be'yery remote, or that-the aſſiſter 
18norant, asit one ſhould aſſiſt a perſon'to drive'away Can 
which-the driver'{aid to be his own Catrel, ; 
Iris here reſolved by the DoRors,; 'that he who wr$ink 

-upon the placewhere the crimewas'conmmitted , 'is reput 
alfifter,if he Rood very near the place, and was'# knownEn: 
to the perſon killed, or a known Ftiend-to the' Commit 
and 'had no buſineſs elſe in that place, at that time; or il 
invader wax'd bolder , orthe perſon invaded” weaker by 
preſence > Bur if theſe or ſuch like 'ciretmſtances: & 
-not ,'4 meerby-Ninder is not'art'andpart;,” And T retmwnl 
that it was decided in the caſe of Fohn Matkintofh , tharni 
preſence was not acceſſion, '// navabat aperam rei liciva, 
aſfiſting 2 Meſſenger , -an in' the caſe of a-Baxter:, wht 
: purſued 4or the tumult ,* in Az»0 11666. at which time, 
-4a aſfiſtentia , 'was not tonnd pynſhable; Antſivisdwi 
ry for people to run together , where noiſe or 'confiſi 
and the alfiſtance is oftt1mes too adyantigious , efthert 
lieve theweaker , ' or to'ſeperat and red, as we (ay, borl 
ties ; that 'it wete uftfir', 'as well as-unjoNt{; ire phn'f 
by-ſtanders: but this depends upon many circumſtances 
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f quaeſtio arbitria addit, ad Cl, queſt go. num. 17, yet. 1 would 
iſe the redder,, or aſſiſter, ro cry., that he intends to do no 
ejudice.to either party , or not to intereſt himſelf, except 
be Known to be very neutral, 
Theſe wh> kept the cloaths or baggage of the committers, 
ecu-lty of aſſiſtance, Foh.de Annan,as are theſe alſo who hin- 
ed others to re(cye the perſons invaded, 
Aſhſtance'given after the Crime is. committed, ſcarce de- 
res the name of afſiftance,as Bytol, obſerves, ad 1. 3.S.51, 
iſquam ff, ad Sillan, And thetetore the Laws of M:[an do 
ly infl:& a pecunia: y mul& in this caſe, as Menoch obſerves, 
;. 349, And1 hive ſeen che Council inflic only an arbitra-- 
puniſhment upon him who. aſſiſted to make the eſcape of a 
lon who had recently commicred a murder, Bur in general, 
pprove Bartol's DoRrine, who thinks, that whether the 
Ip and afſiſtince wis given betore the committing, at the 
& of the commzſſion, or after ic, yet the aſſiſter is. puniſh- 
ex thechiet ator, it the commiſſion of the Crime was re- 
ed upon þy both at the beginning, and before the Crime 
$committed, & 714 (pes data auxilii ad evadendum dicitur- 
ilium ad maleficium commuttendum, Bartol, ad l, furti. ff. 
fyrto, elſe the Crime is not puniſhable in him who aſſiſted 
y alter it was committed, as ſeverely as tn the chiet ator, 
the Doors do not. diſtinguiſh-here, whether the Crime 
ald have been committed by the principal party , thouzh 
aſiſters had denyed their help, yer does this leflen cheafſ- 
es guilt, chough it des not diſtinguiſh it, Clar, queſt, go, 
, 7, and ſo lefſens the puniſhment in many caſes, 
[l, The ratifying a Crime is not puniſhable,according to the 
ors, in Crimes which are chiefly commitred to ſarisfie 
luſt of the offender, as it one ſhould ratifie che Adultery 
pmitted by another, meerly to affront the Husband , quo 
, the DoRors think, that the ratificr may be puniſhed ar- 
ily z bur the ratifying Crimes which are chiefly ay -" 
re 
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ted to offend others, as Murder, Theft, &c, is puniſhihl,; 
the Crime was committed by the actor, in the name ot the; 
tifier, and if the ratifier knew it was committed 1n his nay 
when hedid ratifie it z but except theſe two concur , Layye 
think that the ratifler is not puniſhable: and yet in the gy 
ral, the approving ot owning Crimes, ſeems to be ot i|| 
ample, and theretore puniſhable in ſome cegree , by the 
ample of that excellent Law, /, fi quw,S, qui Abortions, ft 
£LNTC, 
l By our cuſtome, ratification, or ratihabition of a Crime, 
we call it, talls not properly under art and patt, no moteth 
under the gene1al word auxilium, Except the 1atifier had 
ſome deed, or been in ſome acceſſion to what was done het 
the Crime was committed, as was found in 2 ackintoſhes ci 
11,Z4ne1673,For it were hard to infer aCrime frm any war 
approving the deed, it being moſt ordinar fo' men toly 
was well beſtowed, or I am glad, when they hear of the mu 
of him whom they would not have killed , as Bart, obſerys 
and therefore it ſeems not to be pun ſhable by our Law, whi 
puniſhes only either the Crime it (ct, or theſe who arearty 
part, And] 1emember, that when the Laird of Afint 
pu:ſued as acceſſory to the murder of Montroſe, in (watar al 
had at leiſt ratihabited the Crime, having vaunted, that! 
had taken him Priſoner at his own houſe, & jattatio, & | 
riatio. were pun'iſheble, as Menoch obſerves , at arbitr, 
331, Yet the Parliament inclined not ty puniſh him, it nothi 
elſe could be proved, But whatever may be ſaid of ratihabi 
on in general, yet certainly, ratihabition of Treaſon, is] 
n:ſhable as Treaſon, and it may be alto contended , that ti 
excepting of a reward by one, as it the Crime had been ca 
mitted by him, is pun:ſhable, ſince that reaches turther tha 
naked ratihabition z ſo that certainly Afint had been puni 
as a Traitor. tor that acceſſion, it he had not been ſecuredby 
Ad of Indemnity, 
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IX, There remains yer two praQical queſtions to be reſoly- 
ed; The firſt is, whether ſuch as are acceſſory can be purſued, 
till che chiet aRors be firſt diſcuſt, and either tound guilty, or 
aſſoilzied, And that the chief or principal aRtors ought to be 
firſt diſcuſt, ſeems moſt reaſonable, x, Becaule it is the na- 
tureof what is acceſſory, to tollow, and not to pteceed that to 

Wwhich it is acceſſory, 2, The principal party might have a 
"Weefence, which the afſiſter doth not know, ar leaſt cannor 
prove, As for inſtance, if a man be purlued as art and part of 
triving away Catce!, poſſibly he was but a ſervant tothe per« 
Won who did drive chem, and who, if he had compeared , had 
proved that the goods were his own, or if he were purſued as 
t and part of convocating the Liedges, or of riſing in Arms 
ſibly if the principal convocator were purſued, he would 
alledge he had done fo by warrand from Authority, and would 
produce his warrand, which none elſe could have in keeping, 
. By the opinion of Clay, queſt. 90, num, 6, and other Do- 
tors, quand proceditur contra aliquem tanquam quod preſtiterit 
uxilium delidFo debet primo in proceſſs conſtare principalem 
liquifſe, 4. By the 26 Chap. 4. Book, Reg, Maj, entitu- 
Wed, of the order of accuſing Malefautors for Crimes, it is (aid, 
What the principal Thiet ſhould be pleaded and diſcuſt before 
him who commanded the (ame to be done, or before the reſet- 
ter, Andia the 4, ve» f, of that Chap, it is generally ſaid, and 
ſa it is maniteſt, that the commander or reſetter fhall not be 
harged, till the priacipal doer be firſt convict by an Aſſize, 
MF:om which words, and from the gencral Rubrick , it is clear, 
What chis concluſion holds, not only in Thett, but in other 
times, Likeas, Skeen in his Annotations upon theſe words, 
dbſerves from this Text , that complices criminis non pdſſunt 
euſari ante pricipalem malefattorem nam ſicut remito principa- 
i removetur acceſſorium, ita abſoluto malefatore abſo'vuntur 
omplices @ conſentientes, and cites torthis opinion, Gloſs, in 
ap, 1, de of fic, jud, de legat, _ concluſion is alſo clear, as 
y 0 
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to Theft, from the 83, Chap, quon. attach, Upon which Ly 
averdi& fyling George Grahame ,. a5 receptor of Theft, wx 
reſcinded, by warrand from the Council, becauſe the prin. 
pal Thiet-was not firſt diſcuſt, And as to all Crimes , bythe 
29, Chap, Stat, David 2, entituled, The complices ſhould uy 
be ——_ b-fore the principal malefattor, It isalſo obſeryih| 
from the laſt verſ. 26. chap: 1:b, 4. Reg, Maj, that: the princ. 
pal milefaQor ſhould be not only. accuſed , but conviR by a 
Aſſizs, betore the complices-can be accuſed ,; ſo thar'it is ng 
enough the principal a&»r be ceclared tugitive, which is like. 
wiſe conform to Clar, queſt, 90, num. 6, nam non.[ufficit, (ath 
he,contumacia fitta, ahich aniwers to our denounc:ng tugitye 
=5 Formerly. obſerved,1 find likewife that by-the Law ot Eye. 
land the principal onghe ro;beatrainted after-verdidt or conke|. 
fion, or by-outlawtie, betore any judgement can be giyenz 
eainſt che acceſſoryz bur the principal muſt be ſurely keptun 
the acceflory beattainted, Bolton cap, 24, num, 38, | 

Notwithſtanding of all which, Charles Robertew being pu-W 
fued as acceſfory tothe caſting down of a houle belonging 
Follie, which houſe was libelled to have been caſt down by hi 
ſons and ſervants, at his command, The Juſtices found thi 
he might be put to the knowledge of an Inqueſt , albeit th 
children and tet vants were not fiſt diſcuſt, becauſe the A4 
appointing a Libel co be relevanr', bearing at and part, di 
abrogat the toreſaid; 4, verſ,26, Chap, 1, 4, R. M, fince ſuchs 
are purſued as art and part ate all p-incipals » And the Advd 
catalledg*d, that it were abſucd tht the King ſhould be pr 
julg'd by the abſence of the principal party. To whichir ws 
an wered;thitthe Atot Parlitment,and the Law cited out 
R;M, were in materia diverſa, and.veryconliſtent,ſince the on: 
determined only the manner of p:0:edure , and the other wha 
Libel was relevant, &fince that A it was conſtantly found thi 
the Thief-dehov'd tobe puniſh'd 5etore the Reſerrer , which 
ſhews the foreſaid Law of the M1jeſty is not- abrogated; nl 
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2s the King prejudg'd, ſeing if the principal party were dif 
end and denounced tugitive, the acceſſory might be proceed- 
inci. þ ed againſt > bur on the contrary, 'the Liedges would be much 
; the Ih prejudged , Ut this order were not obſerved, for probation 
{ m Wight be led againſt abſents, eo caſ#, contrair to the tunda-» 
r1bl: mental Law oft the Nation, 7g. it 4, 3, were purſued as 
inci hounder out of C, DP, to commit a Murder, probation behov'd 
y ao be ledthat C, P, committed the Murder , albeir abſenc, 
is not elſe the hounder out could nor be puniſh'd., nam primo debet 
like. Fran ſtare de corpore de 1367; £ Nor can any man be guilty ot houn- 
(aching out, except where the Crime is committed, And it 
ittve, Mkvere not only againſt our Law, bur againſt reaſon, to ſuffer 
En: MW itneſſes to be led tor proving thar'the perſon who was ab- 
onlel. Ment commirted'the Crime: For inthar caſe his greateſt ene- 
yen Whiies may be led as Witneſſes, and his ſtrongeſt defences may 
tun! omitted 5 and though the probation led againſt 'him in ab- 
ſencewill not be concluding, yet 'ſ[emper gravat famam, and 


19 pu-Werves ſt1]l-a difacvantagious impreſſion, 

ing os In this caſe-it was likewiſe found, that ratihabirion of a 
by txtime mighe be interred trom the ſaid Charles Robertſon his re- 
nd tht Werting the commitrers of the Crime, though they were nei- 
eit the Wher declared fugitives, -nor Letters of Intercommuning againſt 


he AR 
it, did 
 (uchs 
 Advo- 


m: And his ſaying theſe words, They did too little, and I 
iſh that they had taken a Collop out of his Cheek, was a ratitying 
{the Crime, ſince the Crime-was commitred'by his own ſons 
d(ervants., 
be pM X, The (econd Queſtion is, whether the complices., and 
-h it wich 25 are art and part of a Crime, ſhould be puniſhed by the 
] out dMniſhment due to the principal MaletaQtor? That they ſhould, 
the onWcms clear by the 47 151, Parl, 12, K,F.6, where the Li- 
her whale! bearing art and part, is ordained robe found relevant,which 
und thaiolves, chat arr and part ſhould inferr che puniſhment con- 
, whichWded in the Libel ; for chat is only relevant which can interr 
ed noe concluſion, 2, It is ſaid, cap, 38, quon, attach, and then 
if 47 if 
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itſhallbe conform to that which is ſaid, Conſenters and dw; 
ſbould be puniſhed with the ſame pain, 3, By conſtant cuſtons 
inall Criminal ©ourts, art and part is puniſhed as the pring, 
pal Crime, Notwithſtanding of all which, I think, thefox. 
ſaid concluſion very rigorous, for pena eft commer ſwrandi þ 
l;o; and to pun:th the more an1 the lets guiiry equally, ſeen; 
2g4inſt nature and juſtice: And by the Laws of a.l other Ny. 
tions, and the opinion of all Doors, acceſſions ate runiſhi);i 
according to their proportional degrees-ot guilt; and albg 
the Actabove cited, ſuſtains the Libel, yer it ordains ny 
the puniſhment of artand part, tobe the ſame with the puniſþ 
ment of the principaloffenders;but though theAR did bearth 
ſameexpreſly , yet by the opinion ot the Dodtors,, a Statute 
bearing that ſuch as are acceſſory ſhall be pun:ſhed as the prig 
cipal maletacors,. is to be reſtrited, ad opens que dedit cauſm 
maleficia, & non de quolibet modo auxiliand: annot, adCly, 

weſt, 90, nam, 28, It would therefore ſeem juſt, that not os 
ly the Juſtices, or parties, ſhould make application ty 
the Councel, and interpoſe that the puniſhment ſhould be n+ 
tigat according to the degrees of the guilt,as thecaſtom now, 
bur that the Juſtices ſhould have an-innate power to proportia 
the puniſhment to the guiltproved ; for none can underſtand 
ſo well the nature of the out, as thejuſtices who hearth 
probation - and it is hard that the poor Pannel ſhould lyeo-W 
der {o-great hazard, as to be expoſed to a capital ſentence, 
whereas.it may be the Council will not fit ſo ſoon, asthathe 
may interpoſe with them, 
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T TAving finiſhed in the laſt Title what belongs to rhioſe 
| ICrimes, which our Law puntſhes dire&tly, Freſolved 
cre to touch overly even thoſe crimes which are little confi» 


unifh. (ſEered among us, not only that we might thereby know the 
eartheMiy:nivs of that wiſe Nation ; but that we may confider how tar 
rarure We were fit to renew amongſt us theſe excellent Laws; 


The Romens conftdering how deſtrutive thoſe were to the 
ommon-wealth, who endeavoured by all indire means to 
ew themſelves into publit employments, did: therefore 
ukethis-indire& dealing to be a Crime, and called it Ambi- 
, Which puniſhed /ege julia, thoſe who gave money, tor 
tking chemſelves Magiſtrats, or that they might attain co 
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50-tionſÞ It is commonly thought , that how ſoon the- power was: 
erſtzn{Mansferred trom che pople to the Senate, and from the Senate 
eartheſW chePrince, this crime ceaſed, becauſe the Prince having the 


le power of beſtowing Magiſtracy and honour, ts ſtil] preſu-- 
2d inLaw to beſtow themupon thoſe deſerve beſt, whoGrone- 
7 de Irg, ahrogat, ad h.t. butyer Ice not why the Prince 
not juſtly cauſe puniſh ſuch who have wi 0n2ed both the 
"lick intereſt, and his tavour, in proftituting borfr to [0-un- 
thy a (ale z- and fince Commiſſioners tor Pa:liaments, and 
igiſtats of Towns are .1l el Red by plurality o! ſuff : ges, T 
not why ſuch as bribe the electo:s-miy not. be lyable tv 
e lame accuſation, 

The pun-ſhment of this crime, was depo t1tion, which wis 


ah l;ke ouc banithmeat, and in the lefle. Towns it was = 
mans 


lyeun- 
tence, 


thathe 
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niſhed by a Fyne of an hundred Crowns, and infamy 
fince it isa kind of bribing, I think it ſhould be puniſhedy Þ 
us as ſuch, 

Reſiduorum crimen, was committed by him who conven 
the publick money wth which he was intruſted to kis owns, 
vate uſe, and was puniſhed, by fyning him who was guilty in; 
third more then he owed, 

This crime is puniſhed by no exprefſe Law with us, wiſh; 
that this isa crime with us, appears clearly trom its being «i 
cepted from the late Act-of Indemnity amongſt the oth 
Crimes, The words whereof are, Excepting all privat ny 
ders, &c, and the accompts of all ſuch perſons , as have inn 
metted with any of His Maſjeſties Revenues , publick impoſii 
ons, Exciſe, Fines, Forfcitures, Sequeſtrations, and all uthy 
publick money, for which they had not order, warrant, or aſi, 
ment, ( for their own privat uſe) or for which they have nt6&. 
ly counted, and received diſcharges thereof from [uch as pref 
to have authority for the time to do the (ame, | . 

I doubt not but the Exchequer might be Judges-competa 
to this crime, it committed by their own members, andivÞ 
Council, it done by any of His Majeſtres ſervants, fincethrÞ 
can be no greater injury done to His Majeſties Governmen, 
then to abſtra@ or invert his money, which is-the neryes, nn 
only of War, but of all power, 

Peculatus, is a ſtealing of the publick money, as the othe 
was a concealing ot it, and this was pnniſhed in publick Min 
ſers capitally, /,-uz, c, h,t, Though other thefts was nn 
capitally pun:ſhed among the Romans, fo atrrocious a crin: 
did they judge the breach of truſt, and ſo ealy a thing it is 
publickM1n:ſtersto ſteal publick money if they pleaſe, 

T his crtme 1s certainly puniſhable with us by death xince: 
thett is ſo puniſhable : Plazinm, wis the tealing of men, and 
was puniſhable by death, /, 7, & ult.c, h, t, which agrees wit 
the Law of God, Zxod, 21,16, Dent, 24, 7, and with 
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4 415 and others ſtealing children, have been likewiſe 
pedby = and ſuch as force away men to be Souldie:s, 
Could be [table ro che (ame pun ſhmenr, chough the —_— 
pſes to puniſh them vnly by an arbitrary ———— and = 
4s takeaway mens childeren upon pretexr to marry _—_ = 
fore they come to the years wherein they may give a leg: 
onſent ( which 1s 12, in women, and 14. in men ) ou:hcein 
Judgement to be ſo pun.ſhed,, I have treated crimes repe- 
dm in the Tile Brybing,& crimen annone, inthe Title 
; nin = this fi: t part relating to crimes, with Theophils 
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TITLE I 


Of JuriſdiQion in general. 


1, Furiſdition defined,and divided,in imperium merum,mix<- 
tum & Jurildictionem ſimplicem, 

, Furiſdidtion is either-orginary, or delegit. 

> It is either cumulative or privative, ' 

, How 4 Furiſdiction may be prorogat, 


\/ We z-He Civilians do treat of Juriſdigion y 
AWW learnedly and protuſely, - but fince mo 
of their DiKats arevery remort from oor 
p practice 10 Scotland, T reſolve to clear 
2>>9 only ſuch general terms as are borrowed 
LS A by our Law trom that of the Romans, 
WH 1. Juriſdicion'may be defined to be, a 
D publick power granted to a Magiſtrat to 
oonoſc ape, and determine Caufes, and to put ſeritences 
ol lowing thereupon in execution, in ſuch way and manner a$ 
ther his commiſſion, Law, or praRique do allow, | | 
Zz Juriſdis | 


35% Of FurifasFion in general, 

JuriſdiQion was by the Civil Law divided in,merum iny; 
rium, mixtum imperium, & [uriſdictionem ſimplicem, Mercy 
imperium eſt habere poteſtatem glagii ad animadvertenduminf, 
Einerofos, & poteſtatas etiam appellatur, Mixtum 1mperinmy 
poteſtas queſure proprio Magiſtratus competit cut juriſdifiq jy 
hart & ineft, & dititur mixtum qui cum juriſdittione eſt cy, 
Jund#um,. Furiſdittio ſimplex differt ſecundum Bartolum a mi, 
to imperio in hic, quod imperinm mix'um expediat judui 
nobili officio,juriſd: 10 judicis ordinario, With us the |uſticy 
have only a criminal Juriſdi&tion. theLords otSeffion and:.on 
miſſars, a meerly civil Juritdition, Lords ot Regatlity, an 
Sheriffs a mixt Juriſdi&!0n, partly Civil, partly Criminal, Bye 
in all JuriſdiRions, thougch meet ly civil , there is ill aninnx 
power, to-puniſheyemcriminally, ſuch as offen4 and diſtut 
even the Civil Jariſdi'on,, Thus the Lords may ordai 
ſuch as ſtrike any 'n the Pa:liament Houſe whil they fir, 
falſify Papers produced beforethem;-or abule any of their 01 
number, to. be degraded; or baniſhed,.or ro pay a Fyne, ot 
have their Tongue bored, &#s,. according' to the nature al 
melitof the offence,, For in:-Lawy when any power is grand Ml 
evely thing is alſo granted:which is neceſſary for explicating 
executing that power,, | 

TI. Juritdiction is divided likewiſe, in ordinariam & deles 
&m,and here ir:may bedoubted, whether the power of Judging 
arimes which'is mernm imperium canbe delegat? according tt 
the Civil Law-it:could not, /,1, & 1, 70, ff. de reguli juii 
and.ſeing. crimes are of ſo great ' concernment, that induſri 
perſonein eletiontjudicis reſpicitur, there is no reaſon wh 
_ ſhould be cognoſced by Depurs,, Otdinaty commiſſivn 
with us, alſo beara power of delegation which. were unnccell 
ry, if. the power of delegation were inherent naturally in Jur 
aichion, Andalbeit I have ſeen-Juſtice deputs-delegar oth 
zo rep; eſent.themn the Juſtice Courr, yet this practice ſeem! 
to: want both waitand- and icaſon,, And-it: is. obſervedd 

pp } Cru 
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Craig,p4e.1.92. that poteſetem gladyj qui ab alio quam « princha 
t habet nemo poteft delegare: and by Batfrur, £4p363, that-q 
Barron cannot delegat any perſon itoijudge.im: che mater of 
blood, exc<pt the (aid power be ſpecialiy allowed: him, Bur 
the Law allowseven toDeputs, though: chey have no power, ro 
dclegat athers, 3 power to appoint another.to judge for them 
io caſes of neceſſary ablence, 4, 1,/ if deuff.” 0195 cur mand, 
which Lawyers do ao allow, ax Puri were nations, £04uch as are 
fick, Bart. +61, and the reaſon of both is, leaſt che Tummogs 
wealch (uffer.by theirablence or fickactle, tor.itis necetfary 
tht crimes be preſently tryed, py 
TI, JuriſdiQion is divided by our: Law, #n -eamulativans 
{for ſo we call that Jurifdition which iscompetent-to feyeral 
Judges, and whereby they my preveen one another, and 
thw- Sheriffs, and Barrons' have a cumulative JuriſdiRion in 
blood weits ) 4 prevatams ( for ſo-we call that Juriſdiction 
which is competent peculiarly to any one Judge,) This di- 
ſin&ion is uſed very much in our Law,and eſpecially by Craze, 
pag 192, who layes it down as rule, thatomnrs curia delega- 
tur tantum cummlative ſed nunquam privativegnon eft enim quaſs 
tranſlutiojuris ex una perſona in alium ſed tantum mandata juriſe: 
ditto que non obſtante juriſdittione ſrue mandato ad huc rema« 
net in delegante nec minus dominss poſt jnve''ituram waſſallo = 
fam retines juri{ditionem & curtam quam antea, And thus 
albeit His cM afefty grant commiſſion roa She. iff, yer he oft= 
times appoints other Deputs, as M:, Wil:am Wallace in Edins 
burgh, Sir Gilbert S'ewart 1n the Shcritdom of Perth, And 
itwas found , thar though a prelat had appointed an here. 


11-0 tzble Bailiff, yer he wis nut thereby excluded trom fitting 


himſelf,alchough-he was thereby excluded from appointing any 
other hererable Bailiff 3 as is obterved by Hadd, 1. February 
I610, 

IV, JuriſdiRion is (aid to he prorogtt , when a defender 
© cocswillingly (ubmit to the judicatur betore which he'is cited, 
Lz 2 though 
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though otherwayes notaltogether comperent, & affirm jug 
dicium, is to ſubmit to a Judicatory altogether incompetent” 
It isa received conclufion amongſt Lawyers, - thata Delin. 
quent may prorogat his Juriſdition-:- who has a-Critminal Jy, 
ri{diion, but that by an AR ot his, as by compearance, an 
anſwering before an incompetent Judge, the Delinquent can. 
not prorogat tharJudges Juriſdition, who has n6 CrimihalJy 
riſdicion.atall, Clar,queſt,q2, Andthus it amanwere purſue] 
for Thett before the Commiſſars, their Decreet would be ny]! 
though the Delinquent declined not the Court, bur if before; 
Sheriff, the ſentence would be valid, though the Delinquere 
were not of his Territory and dhovgh he were purſued for | 
crime to which the Sheriff were nor otherwiſe Judge compe. 
tent; but a-privar delinquent, by prorogating the/Judges Juriſg. 
Ripn, as ſaid.is, can-only prejudge himſelt by-his own comply. 
2nce, but-cannot prejudge any other Judge 0t his caſuality, 
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C20 Ofthe Judge Competent; | 

al Ju! e&36...* 

rar de foro.competenti. 

null 

foreq 

Juent 

tor 1 

His In wht place may a Delinquent be tryed, To 

wn Who & Fudge competent, tocrimes committed by flran- 

7 ers, 

>. Where are Vagabonds to be purſued, . | 
Who is Fudge competent to Eccleſiaſtick perſons; 
Prevention amoneſt Fudges competent, explain'd and- 

cleared... 


EY underſtinding who is Jadge competent'in general, 
to puniſh crimes, and what founds his competency 5 
2$the Civil Law and DoRors ſpeak, quod e# forum coms« 
ensy it is fit to know, that he who commits a crime, may 
judged either in the-place where the crime was committed, 
hich they call, forum deli&#i commiſſi, or in the place where 
was born-, which is called forum originis, or inthe placs 
dere he dwells, which is, for um domicilii, ” 
The place where the fault was committed, is of all the 
ee the moſt competent, for it is moſt juſt and fit, tha 
nes ſhould be puniſhed where:they were committed ,. that 
ers Who bave ſcenthe crime, may by that puniſhmene be 
RE > de<- 


'LE 
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deterred from committing the like 4 and that the patiq; 
jured may be ſomewhat repair'd, by feeing the Law juſtly 
«eng their wrong; and in the place where the crime was 


mitted, accuſers can moſt eaſily attend; and probation cx 


ſooneſt 2nd beſt heard, 4:/ 6,P,6, F, 1, 

Not only where the cr1ume it telt-was tully-commitred, g 
it be tryed, but where any part of it was Committed, 
therefore a thiet may be-ju--ged, not only where he firſt by 
the Houſe, but by the Judge of that place where he wt 
ken with the things ſtoln, Carleval de judicis , pag, nx 
Bur the Judge of the place where he was taken , can only py 
ceed againſt the thict in.that caſe, it he be preſent , but 
not cite him it he beabſent z wheras the Judge of theplx 
where the Houſe was broke , may cite h1m though hehe 
ſent» And if the Juige of che place where tlie Houſey 
broke, or the thing was fiiſt ſoln, _ » he may requi 
the other to remit him, or ſend him back to him to be jud 


ed, But thislaſt would nor hold in ourpraQtice , for withy 


wherever a thief is taken with a fang, he may be hang'd; « 
is thar Judge oblieged to {end him back , except either int! 
cale ot prevention , or repledgiation, 

T here are ſome crimes which may be comm'tted in 
places, and yet be the ſame crime , as being begun in « 
place, and perteGed in anothery, and for knowing whoi 
Judge competent, tor trying thoſe crimes , I think we n 
thus diſtingu ſh , either the crime is begun in one place, : 
perteRed in another, both in reſp«R ot lim who commits: 
ctime, and of him againſt wbomit is commirced; asitc 
ſhuuld wound a man in oge Territory , and ſhould 0l/ow: 
Kill him in another, or take awiy a wom:n in one Territo 
and deflour her in another z inwhich caſes, che Judges 
either Territory are competent , but ſothet there is placeh 
prevention , to; the ſcandal js committed in both places, 2 


the peace of both is injured. The other caſe is, when t! 
crin 
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ties ime is begun in-one place,and perfected in-another,only-in re« 
ily :MMoe& of the committer,.a$if a man in oneTerritory ſhould Rand 
$ con nd (boot 0neinranvther ; in which caſe, the Judges of bath 
Cerricories are competent, {, r, C, »bi de crim,. or the crime 
$begun in one , and perteded in another place, as it a man 
| nlWculd in one p'ace,. give order that the crime ſhould be com- 
Wiicted inanorher place , or ſhould ratifie in'one place , what 
broke commitred-in-another placey and in tharcale, Clar, Bar- 
wg]. and ochers:, are of opinion, that thecrime ſhould be try- 
{only in-the place where the crime was conſumat , becauſeir 
not che giving of the mandat, or order to commir the crime, 
ur caller it is the commiſſion of the crime which 1nters the guilt + 
e ploWaur | crave leave to differ from them, and to think char other 
be Muige is competent, and that becauſe oft-times the giving of a 
uſewWindat , or order ro commit a crime, is of it ſelfa crime, and 
requMheczuſe he who gave the order, having offended the Jurifdi- 
on where he: lived, he-ought there to be puniſhed, and the 
1th ofime commitred-in the other place, not being his own who 
wethe order , but becauſe of the order - it muſt theretore be 
-inc\M:2wn back to the order, and ſo he ought to be puniſhed: im 

te place where be gave the order, which ſhould the rather 
(yeMold with us, that the giving o:der isart and part, and (6 
in oof$ in our Law. puniſhable in- the ſame way, as the principal 
who Wine, : : 
e na 1! any man-commita crime, in the confines of two ſeveral 
wiſdictions ,, or Territories ,. he may be puniſhed in either, 
itshough ſome Lawyers are ſo ſubrile ,. as to conclude, ahat if 
; tcl min be murdered inthe confines of ewo Jurild:iRions, the: 
»waiſWurder ought tobe tryed in thar Juriſdiction, within which: 
ritone head of the murcered man fell; bur it the committer of the: 
oes Fine dwell alſo in-either of the Territories ,, or it the Fudge of 
her of the Territories be founded uponany:. other g:ound oft 
s, aſÞmpetency;, then: that. Judge. who is-ſo- tounded donlely,, 
en t| ought 
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.onghtto be preferred, quia duo vincula magis ftrinzunt Dujg 
tract, crim, lib, 4, cap, 17, | 
II. So well tounded is the Judge of the place, 'whereths 
.crime was committed , as to his competency , that ſome xp 
eliſh Souldiers having in Anno 1662, killed a man in pj 
burgh,the Juſtices he1e were found Judges compecent, though 
it was alledged that they being Souldiers ,\ could only betry 
by a Council of War 4 and being Engtiſh Souldiers under zy 
£liſh pay, and a part of the Engliſh Army , they could onlyh 
tryed in England, all which was repelled , becaule the ciing 
was committed here 5 and it was ſtrange why any ot the x 
gliſþ did-think this hard, 'fince they had execute Queen v 
7y, thougha Queen : and the Biſhop of Roſs, though 
= 21 ka , for alledged Treaſons committed in Z» 
and, _. 
Thereaſon why the Judges of that place where the deli 
quent dwells, is Judge competent to the tryal of thectime 
is, becauſe it is far that the Judge purge his own Land, ad 
Territory, of evil doers and maletactors, leſt they affeR othe 
by their example , or tall themſclves to commie the like 
crimes therealſo, and the reaſon why.he whois Judge ot the 
Place where-the malefator was born, is Judge competent, i 
becauſe the-maletator may and will probably return tothe 
Place of his Nativity, and it is moſt reaſonable that a raan n 
be Judged as to his life , where he firſt received life z; an 
Judges ought to confiler the life and converſation of thed 
linquent , which none can do ſo well , as judex domicili 
And therefore theſe two , dowmicilit & origints, areſtill equi 
paratinthe Law, and what tounds the Jwriſdiction ot ti 
one , founds ofttimes the Juriſdiction of the other , 
_ joynt competency may be underſtood by thele conciu 
ons, | | 
Firſt, the Judge of the place wherea man dwells, or: 
botn , may beyond all controverſie, proceed to take tryii 9 
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thecrime commitred wichin their own Territory, if the per- 
ſon betound within the Territory, 2, If he be not found, 
ſome think they can praceed it the crime was not committed 
in their own Territory, but others do-more juſtly diſtinguith, 
thus, that either he is purſued by way of accuſation, at the in- 
ſtance of a private party, and then judex domicilii, is compe- 
tent, but that neither of theſe Judges can proceed to enquire 
intoa crime committed without their own Territory z and 
though che firſt part of this diſtinRian be very juſt, becauſe an 
accuſer has alwayes election where to purſue, yer che laſt part 
of it may be juſtly controverted, for theſe realons, x, Be- 
cauſe every Judge ſhonld endeayour to cleanſe his own Land of 
MalefaRors who dwell there, and who may either infect his 

ple, or commir the like crimes, as was ſaid formerly 2, Te 
would incourage the committers ot crimes, if they might go 
out of their own Territories, and commit .crimes elſewhere, 
and could not be puniſhed upon their return by the Migiſtrar 
where they live, whereasit is probable , that the poor party 
injured could not follow them-to a place fo far diſtane, 3, We 
ſee that fathers do, andare obliedged to puniſh their children 
for faults done by them, even without their own family : And 
2 Judge is in Law inſtead of a father to his own people, and 
ſhould endeayeur that they keep themſely:s tree of all guilt, 
4, Per, l, 1, C, ubi de crim, dicitur queſtiones poſſe inftitui a- 
tudjudicem loci ubi ipſa commiſſa ſunt, aut loci ubi rews' adeft, 
And with us, Criminal purtuits are ſuſtained at the in- 
ſtance of the Procurator Fiskal of the Territory where a man 
Iwels,for crimes committed without the Territory, though no 


Wprivat party inform, 


I find likewiſe that Caldera does d itinguiſh thus, if( ſayes 
he) both the place where the crime was committed , and the 


Wplace where the delinquent dwells, be under the ſame Prince, 


though the Juriſdictions be under different privat Judges, and 
theprivat Territories be different, Yet the Judge of that 


Aaa place 


360 Fudge competent. 

place where the Delinquent dwells, may proceed to-tty a cring 
committed without his own.territory, though the party injuy 
do not inſiſt, | : 

Againſt which diſtinQion, though ic be more plauſiblethq 
the other diſtin&tion, yet the former argument do likewiſe cg, 
clude, 

The third concluſion is, that the Judges of the place when 
the MalefaQor dwells, may proceed againſt him, not onlyj 
they find him preſent, bur though hebeabient, /,1. & authy, 
qua in provincia C. ubi de crim,. and by the cuſtoms ot Cafj] 
and Naples, Carlev.num, 747,anJ thus the Lords (utainedy 
improbation againſt Burghtown in Fuly 1672, though 
the deed forged concerned an ur ſh Eſtite, and thou th gu 
town dwelt thenin 1reland, thaugh hewas cited 'n Scotland, 

III, Vagabonds may be punithed where ever they arex 
prehended , tor having no ceizain.domicile, every place is y 
ipſorum prejudicium allowed £0 be their domicile, . Baſ. 4+ 
ro compet, num, 69, and he is {aid co bea Vagabond, who hy 
nocertain. dwelling, licet habeat.domicilium originis, theſeou 
Law calls Duſtifoots, and ſuch are our Xgyprtians, lug 
Beggars, who though they .may. pretend to havea dwelling, 
to which they may ſometime retire, yet ſigce: ordinarily thy 
uſe to wander, and do things ualawtul, they.ought: to. have 
benefit by that domicile, . | | 

I V. By the Cannon Law, and in all the Romiſh Curch, a 
Eccleſiaſtick perſon cannot be in the. firſt iuſtagce,juged by th 
ſecular Judge.z but though this ſubjeR might afford matter 
curious inquiry, yet I will aordip intoir, lince.the Parliamen 
did in A n0, 1662, find that Mr, Fames Guthry:might betty: 
el by the Parliament in the firſt inſtance, for words ſpoken by 
him in Pulpit, And as a Miniſter, .albeit he alledged chat hi 
Dogtrine ſhould have been tryed, firſt by:a Church. Judcaw, 
for the Parliament thqught that,.chis.might.give-ro0. great 1 
-berty to Miniſters. , .and might encournge.chem by adketingw 

| * On? 
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ne another,to enveigh againſt, and diſturb the Civil Govern 
nent at their pleaſure: for it Eclefiaſtick perſons could not be 
udged by the ſecular power, till fiſt the Church Judicaturs 
id conſider the Docrine z then it theſe Church Judicaturs 
id approve the Doctrine, ir could not thereafter be tound 
eaſon, or any other crime, 

Y, Where many Judges 2re competent, they may preveen 


e when cne another , and prevention. is detyned to be awticipatio ive 
t only (pr coccnpatio uſus juriſdiftionis alicujus judicis circa cauſam alin 
 authey, [u4m, antequamaling Jude x. circa eamſjuriſdiftione utatur, Pre- 
1 Caf, Wrention is, when one Judge interpoſes his authority, or when 


a.nedu tryal is entered upon by one Judge, before another Judge do 
though Mexerce any action of Juriſdiftion about that (ubjeR, 

| BughWM Prevention may be made, either by the Judge, or by the 
land, Warty, And prevention: is not interred by raiſing of a Libel 


ichout citation, Decian : lib. 4, cap, 21, but it is inferred by 


citation, or by the firſt cication in writ, where moe cications 
ſſ..d: rerequiſit and by apprehending the MalefaQor, becauſe, as 
who ks Carlewal, de judiciis,num, $81.0bſerves, deeds are ſtonger pre- 
heſe on Mrentions then word or writ, Prevention is likewiſe inferred by 

Rurq Mithe receiving of witneſſes in order.coan inquilition , 75d, 

wellin, WW It ſeems that the allowed and tated deeds, from which pres 
ily chey Mention is inferred by our Law, - are only-theſe which are enu- 
haven {Wmerated by the 29, 44 11, Parl, X, F, 6.viz, apprehending 


i the »ffen{ers perſon, and executing a Summonds againſt 
him,to underlay theLawzand therefore no mention being there 
made of receiving of witneſſes, or inquiſition, it appears that 
theſe are not ſufficient to inter prevention in our Law, 

rliameny© In the competition of thir preventions, when one Judge has 
done one deed , and another Jucge has done another, the or- 
dinary concluſions for peterence are, 1x, That when one 
Juige uſes firſt real citations, 'thar is to ſay, appehends the of- 
uJc210;,Mknler, and the other a verbal, op citation by writ, the real is 
great l-Mpicterted, 2, When the one does at the ſame time uſe areal, 
10g | Aaaz by 
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by capture, and the other a written ciration, he who has take 
the MaletaRor is preterred, 3, Where the one has fiſt ue 
the citation, and the. other has apprehended the Delinque 
though many Lawyers do preter the Judge who apptehended 
yer the Judge who fiſt cited, will be preferred in our Law: an 
if a citation be a way ot prevention, as was ſaid tormetly , | 
ſee not why the jus queſitum,by thit prevention, can be there. 
after takenawayz for though it m'y be p;etended,that Judgg 
would be thus incouraged to take Maletators, which is; 
oreater benefit, then the citing them is, Yet think it isthe 
duty of all Judges, to concur to take Valetactors, thoughc. 
ped by other Judges; and yet by the foreſaid Statute, the Jude: 
who apprehends the Maleta&tor, betore the other cite him, 
does preveen the citer, 
tt is-agreed to by the DoRors, tliat when two competent 
Judges do both proceed to a tryal, and both are equal 
tounded in their Juriſdition and dil:gence , that then he wh 
purſues tor the greateſt crime, ought firſt, ro proceed in histy. 
al, becauſe the Common- wealth is more concerned to haye; 
great crime puniſhed, then a {ſmall crime, which they exten 
not only where the crimes are different , but even where th 
one is aggradged bby more atrocious circumſtances then the 
other; as it the one ſhould pniſue for wounding, andthe 
other tor wounding in the night, or in an ambuſh, oſs, hy, 
| fit, num, 102, And he who preveens by citing. one of many 
complices, doth preveen'quo adall, As alſo he who oncecits 
him who gave order to Commit acrime , doth likewiſe prevea 
all judges, quo ad the Commirter, Becauſe it” is fir that the 
cognition of thecrime be not divided , and ordinarily the de- 
tences are commondefences, Boſf, um, 109, But Ithiok thi 
concluſion ſhould not ho{d, except the other Judge be preſents 
ly ready to purſue, for iris the intereſt of the Common-wealth, 
that crimes be ſpeedily puniſhed, 
Though a Judge competent have once fixed his proceſſeby 
| prevent ol 
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ention, yet if thereafter he be i» mora, the other Judge, 
io has a cumulative Juriſdiction with him, may proceed , for 
eby irappears, that by prevention he has deligned to ex. 
Jethe other Judge,meerly in colluſion with the delinquenr 
mm.9, 1672, Scot contra Riadel, l 
t Prevention be not proponed either by the Party, or the 
Joe, the procels anJ ſentence will be valid, though led be. 
the Judge that was preveened, : 
hen Judges ought to remit delinquents to others who are 
re competent 1s fully ſet down, Title Regalities, 
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TITLE HL. 


Furildidion of the Partiament tn Crimes 


—_—G——_— a—_ — 


1, The Parliament are Fudges competent tothe tryal of Crimy, 
even where the Pannel is abſent, 
2, Forefecitures in Parliament cannot -be quarrelied before an 
Inferiour Fudee, 
3, Whether Decreets pronounced by Commiſtioners of Paris 
ment can be quarrelled by any Inferiour Fudicatory, © 


1. nw the Parliament is the Supream Judicatory, it my 
certainly cognolſce all Cauſes, in the fiſt inſting 
And of old, it a perſon accuſed tor treaſon did abſent him(d 
the Criminal Court, nor no other Inferiour Cou:t couldpt 
ceed to take tryal by probation againſt him , and ſo all the 
.could do, was only to denounce him fugitive for his abſenc 
-upon which denounciation his eſcheat did only fall, but k 
could not be foreteited z and therefore ſince it was unjuſt thi 
he ſhould by his own abſence procure to himſelf an impuninf 
and exemption from foreteiture , the Parliament did by the 
ſupream power cite the perſon guilty, to appear betore cher 
anddid lead probation inabſence againſt him, and forefeit! 
inabſcnce, -though guilry. Bur it being found inconyenic 
that Parliamen's behooved either to be called, or ſuch Deli 
queats paſs unpuaiſhed, therefore by the 11, 48 2, Parl,Ch, 


Purifdiffton of the Parliament in Crimes, 255 


t is Statuted, that the Juſtices may proceed rotry Crimes by 
robation, even whenthe perſon cited is abſent, 7» caſes 0 
weeſonable riſing in Arms, and open and manifeſt rebellion a« 
inſt iis Majeſty, or hs Fond ws and their Authority: 
that the Parhament are-yet only Judges to the cryal of all 
Crimes by probation againſt abſents, except only Perduellion, 
jr apen and manifeſt trealon, Anda.b-ic it may ſeem Qrange 
hat the Juſtices ſhould hive been al:owed to lead probation 
pzinſt abſeats, in-this wh'ch is the greateſt of Crimes , and 
Nin Crimes of lefſer-importance, y-t this proceeded from 
he juſt deteNtation which the Parliament had-ot this Crime, 
nd that the puniſhment thereot m1ghe act be delayed, where 
he delay might prove ſo dangerous, 

11, 1t the-Parliament foreteit any perſon after cognition of 
he .auſe , their tentence cannot be quarre:lei by. any In- 

jour Judge, Act 39, Pe, 11, K,F, 6, And though it be 
ided to that AR, that no fore/ertu'e law'ully and orderly: 

in Parliament ſhall be quarrelled by any Interiour Judicato- 


, for theſe words, Lawfully and orderly led, leem unneceſs 

, finceatter cognition of the cauſe by the Parliament, . 
d Inferiour Judicato:y can quarrel a Decreet of Parliament, 
ren though it be pretended that the ſaid Decreer was not: 


rut and 0 derty,; -yerit a perfon-beronty-d Pwgi- 
x by the Parliament, the Lords of the Seſſion may iuſpend 
that caſe, , it the Proceſs was not orderly-led ;- but whether - 
ey can reduce,even in that caſe, . eſt a/tioris indaginis, And 
mathink, that though it were very inconvenient- that ſuch 
ecre:t{hould receive. preſent execution, . where poſſibly 
epaity was not. Jawfully cired, yet: that -1uch' reſpe'is to - 
payed to the Parliament, as that the illegality of that pro 
cure before them , chough not -obj-Red detore ſentence, . 
ud remain undecided till the next Sefton of Parliament, 
III, It the Parliament ſhould remit any ſuch P: oce(s for 
times, to any of their owa number, to be decided finally = 
O1EC 


266 Furiſdiftion of the Parliament in Cring 
fore them, it hath been doubted whether their geciſions ca 
be reduced by the Seſſion : And this Ad of Parliamentrex, 
only to deciſions in Parliament, But yet ſince Decreers 
nounced by Commiſſioners of Parliament, are reputed with 
Decreets of Patliament , and fince Decreets pronounced} 
Commiſſioners, for valuation of Teinds , are not redu 
able, becauſe theſe Decreets are repute Decreets of Pu 
ment, as being pronounced by ſuch Commiſſioners of Pat; 
ment z it ſeems that Decreets pronounced by ſuch Comn 
fioners, in Crimes, after probation, could nor be quarrel 
and reduced by the Seflion, or other Interiour Judicators, 
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TITLE 1V. 


The Juriſdiction of the High-Con- 


ſtablein Crminals. 


, The Original of the word Conſtable, and his power, 


2, TheOffice of petty Conſtables. 


, The Furiſdidtion of thoſe who are Conſtables of His Ma- 
jeſties Caſtles, 


Ome deſcribe the word Conſtable , from the word Ce+ 

ning , Which fignifiesa King; and Staple , which fig- 

ifies a Szay or Hold in the Saxon language , becauſe Conſta- 
laries were only erected in thoſe places where theKing keep- 

{ Houſe z and thus the Conſtable was judge of old , to all 

rimes committed within twelve Leagues of the Kings Houle, 
nd Habitation,l, Malcol, c. 6, Though Skeey there obſerves, 
at the beſt Manuſcripts bear only two Leagues, or four 

ots Miles, Our Craze, and other Anthors, derive the 

dd Conſtable , trom rhe Comes ſtabuli , under the Roman 

mpire, nam Conſtabularius ( ſayes he) nibil aliudeſt niſ 
a, equitum , fince the Reign of King Rober? the Bruce, 
iis Office of High-conſtable , ſtands heretably in the noble 
anily of Errol : and their being ſome debates concerning his 
wiſdition, Francis Earle of Errol, obtained Commiſſion 
Bbb under 


2368" The ]uriſdidtion of Conflables, 


der the greatSeal , dated the 23, of Fun 1630, Seal'dy,, WW frat in 
nar ap Fyasy yr ' to the Perſons therein ſpecified , oray Monech 
nine of them , impowering them ts {earch the Ats of Px; Wthe Cot 
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, con({uetud?, Monuments and Regiſters ot the Kine. 
"nay __ lh Evidents that the Earl of Erret, orthe Lo 
Hay his Son, ſhould produce concerning their Honours, Hoſt: 
logies, Priviledges, and Immmunities belonging, or which 
had belonged tothe Office of Conſtabulary , from thefif 
inſtitution thereof; This Commiſſion I have (cen, withth 
report thereof, dated the 27 of Jy 1631, bearing the Con: 
miffioners to have met with the Earle of Errol , and his (ai 
Son, and to haveconfidered their Inſtructions, Warran 
and Cuſtomes of other Countreys , anent-the-CenſtablesPi 
v:jedges and in the third Articleot thereport (whichrelug 
to the Criminal Juriſdiction only here treated of ) they le 
down theſe words, The Conſtable is Supream #n all matttrif 
Ryot , Diſerder , Blood, and Slaughter committed within for 
Myles of the Kings Perſon, or of the Parliament, or Countilr 


. . . o G f if 
reſenting the Royal- Authority in his abſence , andthat alle wil&* Magi 
—_— the Court , 4s outwith yo” nn. And the tryal a{Þonded r; 
puniſhmenr of ſuch c1imes and offences , is proper and duraiÞule the 
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the Conſtable and his Deputs, and che Provoſt and Bail 
of. that Centre or Burgh, an4 all other Judges withn 
the bounds, where the ſaid facts: are .commitred, arec 
liedged to ride , concurr , fortifie and. aſſiſt the Confſthl 
and his Deputs, in taking the ſaids MalefaRors, and tom 
their Tolbooth patenttor receiving themtherein,. As wascle 
ly evident, by produion of Warrands granted by His # 


jeſties Predeceſſois to that effet :- and which likewiſe appeegpe '1me 
ed by the Exhibition of certain Bonds made by the Town Town 
Edinbu”zh to the Conſtable, tor the time, concerning ti y acco 
purpoſe, the King having leen this report , did approre Þ 

in a Letter direed to His Secret Council ot this K:ngdonW+1 Ou 


jrom the Court at Theobals , the 11, of May 1633, 8% 


i 


T be Juri{difton of Conflables, 26g 
frat in the Books of Secret Council, the'r5, day of that 
Monech 4, and in the Commiſſan repore, and Letrer foreſaid, 
he Conſtable is deſigned High+conſtable, and his Office the 
High-office of Conſtabulary, 

The Conſtable is ſtil] in ufefince that time, to judge Ri- 
etswithin the bounds foreſaids, and roiinterrnpt the Toxwn of 
Edinburgh, when he knows ot their medling , providing the- 
Riots be committed in time of Parliament: and Iwas told, 

hat in time.ot Parliament holden at Edinburgh, Anne 1640, 
nd 1641, the Earle oft Errol was tound bythe Lords of Se- 
et Council, to have the ſole criminal Juriſdition, 2nd did 
pledge ſervant to Sir Thomas Nicolſon, the 
ings Advocat , arraigned before the Magiſtrats of E4in- 

2h tor a Slaughter , and Aſſoilzied him upon produRion of 
Remifſion, And upon the'5, of September 1672. Gilbert 
le of Errol , did repledge Fames Fohnſtoun Violer, ar- 
zizned before the Magiſtrats of Edinburgh (as Sheriffs with- 
 them(elyes ): tor ſtabbing of his Wite the day betore Eaſter, 
eMagiſtrats had taken his judicial contefſion., and (um- 
zonded the Aſſize : there was no formal repledgiarion , be- 
uſe the Magiſtrats paſſed from him upon the Conſtables ap- 
icationg and upon'the 6, of that Moneth of September, 
ze Conſtables Deputs ſentenced him to be hang'd , and to 
ve hisright han /, which gave the ſtroak, cur off, and affix- 
| upon-Lzeth-wind Port, and ordained the Magiſtrats of Edig- 
reh to cauſe pur the ſentence to execu;ion upon the 9, of 
at Moneth, 
Likeas, the Coach-man of a Noble-man, having about the 
ne. time wounded a Child , the Conſtable commanded 
Towns Guards to apprehend the Delinquent, which 
y accordingly did , till he was freed by a Remiſſi- 


Il Out of this high Magiſtracy of Conſtable( ſayes Zams 
Bbb2 bert - 
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bert an Engliſh Lawyer ) were drawn thoſe inferiour Cy 
ſtables of Lada, which Office we borrowed from then, 
and they are with us ſubſervient to the Juſtices of Peace, a4 
areto be choſen by them wo out of every Paroch, andasme 
ny in. Towns as may be propor tional.to the greatneſſe ther 
and they have power to apprehend all. ſuſpicious , idle, 
guilty perſons, and may require the neighbours to aſſiſt then, 
and if the guilty perſons flee, they may require the maſter of 
the houſe ro make open. doors all which, with many othe 
particulars ate entruſted to them , by. the 38. CA@&, 1, Po, 
Ch. the 2, 

III, His Majefties Predeceſſors uſed of old , to buil 
Caſtles in the coufſiderable Towns of the Kingdom , and ft 
preſerving the Peace both in that Town , and in theadj» 
cent Countrey ; and the Governours of thoſe Caſtles wer 
called Conſtables, though they were more properly Caſt 
lains, or Chaſtellains , as the Engliſh Lawyers obſens 
theſe had the power of riding the Fairs ,, and having hu 
rhe Keys of the Tolboath delivered to them , they exer- 
ed a criminal juciſdition-, during thoſe Fairs : bur itn 
found , that this juriſdiion-did not extend to Fairs that yer 
granted poſterior to the Office of Conſtabulary , nor to tit 
cuſtomes thereof, as was found the 18, of Fuly 1676, | 
ewixt the Ear) of Kinghory, and the Town of Forfar; | 
theſe Offices depend abſolutely upon preſcription , uſe, 
cuſtome., which either extinguiſheth , or limits them mi 
yariouſly: but-becatiſe thoſe Conſtables uſe to exrort cuſtone 
at thoſe Fairs,, it.is therefore appointed by the 60. and61 

cAds 13. Parl, Fa, 2, that the Conſtable ſhall not ex 
any ſuch cuſtomes, except hs Feftment bear him 1 
ts, and that old uſe and euſtome ſhall not be ſufficient 
Which Acts are ratified , by the 33, Ai? 5, Patl, 
3, Bur if the Infefttment: in, the general bear , «wn + 
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ts & devoriss, &c, Poſſeſſion by vertue of that general 
Right, will be found ſufficient , though the particular 
Caſualities be not expreſt in the Infteftment, as was tound 
in the fo:mer caſe, betwixt the Earle of Kinghorn, and the 


Town of Forfar , 
This Officer was amongſt the 45henians, call'd irnragyrs- 
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TITLE V. 


The Jurisdiction competent to-the 
High Chamberlain, and 
Magiſtrats ot Burghs 
Royal. 


He Chamberlain was an office to whom belonged the 
| judging of all Crimes commicted within Burgh, andhe 
was in effct Juſtice-general over the Burrows, and was 
hold Chamberlain- Airs every year for that «ff-& ; the fom 
whereof is ſet down in Reg, Maj, in a Book intituled the 
Chamberlain- Air, Iter Cameraris, he was a Supieam Judse 
nor could his Decteets be queſtioned by any Interiour Judic 
tory, Iter, Cam, cap. 35. and his lentences were to be putty 
execution by Bailiffs ot Burghs, :bid, cap, 37, he made thept- 
ces of all Vicual within Burgh, cap, 33. and of theſe who 
wrought in the Mint- houſe, Statute Da, 2, cap, 38. 

He is called Camtrarius 4 Camera, (id eſt, teſtudine ſivetir 
nice, ) quia cnſtodit pecunias que in Camerts precipue reſerum 
thr. 

T his office belonged heretably ro the Duke of Zennex, bit 
its priviledges are by his abſence run in deſuerude : Magiſtas 
of Burghs, as ſuch, have no Juriſdiftion but what is compt 
tent by their Charter of erection, wherein ordinarily they har 
power of Pit and Gallows z bur ſometimes they are Juſtice 


within themſelves, as Edinburgh, who have right - . ll 
eſcheas 


Turiſdidton of the Chamberlain, &c. 7; 


eſcheats'of their own Burgeſles, or other Criminals judged by 
them, for crimes committed within their own Burgh : Some- 
times they are Sheriffs within themſelves, and ordinarily they 
ae Juſtices of peace wichin their own Juriſdi&ion, 

The King may . erect a Burgh: Royal within the 
hounds of another Juriſd1it:on, as of a Regalityz butin 
thatcaſe , thougn the Lord of Regalicy conſenc to the erei- 
"n, yet it will not orejulge che Bailie of Regality, whoſe 
Right of Bailiery was conſtitute, prior to the erection of the 
aſualities, that were tormerly due to him : albeit it was al- 
edged that the Lord oft Regality might difolve , and diC- 
nember that pare from the Regality, without the Bailies con» 
ent; an4d (o it not being inthe Regality, it could not be tube 
the We4 co che Bailiery, the 27, of February 1666, Lord Colvil 
1d leFoatr the Town of Culreoſs, .. 

Fas th 
form 
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TIILE VL 


The Juriſdition of His Maje- 
flies Privy Council in 
Criminals, 


In what conſiſts the Furiſdidion of the Council , their tt 
ſrdent aud number, 

Their procedur in puniſhing Ryots, 

1 hether a power to ejet?, bea ſufficient defence aguir 
Kyof, 

The ll of Riots, 

Precognitions fully conſidered. 

The Council name Aſſeſſors to the Fuſtices, and [omit 
review their Sentences, 

They grant Letters of Intercommuning , and Commiſi 
for Fire and Sword, 

They ſometimes ordain Houſes to be delivered , unde ji 
of Treaſon, 


I, & bo + Afairs of this, as of all other Nations, art 

ther ſuch as concern the policy ot the K'ngdon 
general, or ſuch as reſpe& the diſtributing of Juſtice bery! 
Ptivat parties, the policy or government of the King 
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js regulated by His Majeſties Privy Council, in which che 
hancelor is Preſidene , it he. be preſeac, bur in his abſcace, 
he Prefident of che Council precedes, This O flice of Prece- 
ent 0! the Council is a diſtin imploymenc , and it gives him 
he precedency from all the Nobility, The gumber of this 
ndicator isnot definit,” depending upon His Majefties Com- 
niſfion, but all the Officers of State are Members of it , rats- 
officii , it has its own Signet, and its Letters paſt by a 
jill, tub{cribed by any one of the Council - upon which 
arrand, the Letcers are in their ſeveral forms, extended and 
ubſcribed by the Clerk of the Council ; . and they bear allo 
obe, ex deliberatione Dominorum Secreti Couſilii, they muſt 
he execute , atleaſt upon fix free dayes ,_ anda full Copy 
nuſt be given , becauſe all dyets hereare peremptor, and noc 
ich continuation of dayesz the reaſon whereof, is ,. ut rews 
eniat inſlrutF us ad defendendum , whereas before the Seſſion, 
ſhore Copy is ſufficient , becauſe the Summonds is giyen 
ut to ſee, and a time allowed to anſwer « The dyets are 
ere ſo peremptory , that if the defender be cited toa day, 
hereupon the Council firs not, it he appear at theday, to 
phich he is cited, and take Inſtruments at the Council Cham- 


mer, he will not. be thereafter oblieged toattend, norcan he 


de denounced Fugitive for being abſent 5; for ſeeing ic is pe» 


F:mprory againſt him , it is reaſonable that it ſhould be pe» 


emptory for. him, 

Where many parties are cited as defenders , upon a Bill to 
he Council , any one or two will be allowed to an{wer for the 
eſt, they finding caution , 2nd enacting themſelves to be ly- 
ble for whatever ſhall be diſcerned againſt thoſe , for whom 
Whey undertake z which priviledge is granted it no perſonal 
u:ſhment be concluded againſt the detenders, but if either 
ie complaint conclude , or that the crime will in Law inter a 
orporal pun'ſhment; then che.afferiog/to find caution to an» 
wer, will not beallowed , nam nox4 caput [equi debet , and no 
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mancan bind his body for-another , nam nemo eft domin (y, 
rum membrorum-, the purſuer may: appear by his Precuraty;, 
but-the detender muſt either be preſent , or ſend a teſtificy 
of his ſickneſfe, upon Soul and Conſcience: And yet itis th, 
priviledge ot any Councellour., char he may undertake toa 
{wer for any defender that is cited, qu#caſs, the defendy 
will not be unlawed ; or denounced fugitive upon-his abſence 
bur his defences will be received, asit he were preſent, ny 
canany Bilt for-receiving a complaint, paſſe againſt a Counce 
lor, but zx RR 

The Council by the firſt conſtitution , were only to t:þ; 
cognizance of what concerned the publit Peace, and wer 

- neither Judges in civil caſes, nor crimes, bur-in (o far as thel 
impinged upon, or were violations thereof -- but now that Jo 
dicator doth under thenotion of-Riots:, and breaches of thi 
publict Peace, hear to many -cauſes Civil andCriminal, Bei: 
ſeeing the deſign of this Treate , aimes only to illuſtrator 
criminal Law ; I ſhall only conſider the procedor of theCons 
ci} , info far as they can cognuſce upon.crimes, 

I T.: The moſt ordinar crimes which are puniſhed by the 
Council, are thefe,, which wecall Riots in our Law, A ki 
et-is-2 breach of the Peace, commitced by oppreſſion ; Ws 
weonging His Majeſties Lieges, by force and violence; - inW« 
{ances whereot-,, . are the. diſpoſfeſſing any of His MajefinWe 
Subjects, by a convocation of the Liedges, .or otherwiſe, li} 
2Fonting of Magiſtrates,by raiſing tumulcs againſt then, &,M 

For the better underſtanding of which crime, ir will be (ſo! 
to conſider, that jurs maxime oderunt violentias & rapinu 
Plaributs -modis ſuccurrant vim paſs & ſpoliatis ., for heretheWr 
publick is wounded, in breaking -its Peace, and priyar per:Wh 
ſons-are-wronged ,- by. the prejudice done, Upon which «WM. : 
cqunt,- the Law hath furnifhe more remedies againſt chis; chenfiſÞe\ 
2ny: other crime 5 [tor.either.it may be purſued civilly , per is 

| Yr" = terdiiy 
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@ ſup diem w1rde i , ſo call'd item thefiift words of the EdiQ, 
hich 1nns thus, «7de wi tu illum c_— tereſtitarre cogam, 
tific WW hich iocerd ict , reſtor'd only the poſſeſhorrof iImmoveables ; 
is the Wh her25 moveables being ſpoilzied, were craved back, ao. 
to 20; he v4 bovoram, Fuſtinian, alſo introduced, that hewho ref, 
fender Mind violently rook what -was his own ; ſhould loſeit, /, 7, 
ſence. WF. #1 de 7, for in-this the reſfumer uſurps the power of the 
« nofWagiſtrar, whoſe miniſtry is requiſit, in inverting thepreſenc 
wack Moe ſion, The Canon Law likewiſe hath introduced, bene- 
rium , cap, redinte grande -4, cap, 3, queſt, 2, and Menoch 
0 take ſlates 17, remedies, and Philip, Franc, 24. for recovety of 
| werWhoſſeſſion ; and ſeeing -the thing-poſſeſt , is ſtill preſumed to 
5 theleWhc!ong to the poſſeſior y and that hardly the right of move- 
hat Jw-bles c2n be othe1wiſe proved, then by poſſeffion z the-Law 
5 of theid moſt reaſonably ., both for ſecuring Property, and pu- 
: ſhing Violence, eſtabliſh that great tule, that Spoliatre eff 
trat ore 0140 reſtituendus , and contoim thereto, the Council 
\Con-Mywho are never Judges to Property , but only to Poſſeſſion, 
) that in effe , all their ſentences, are interdi&s) do ſill 
by theWitore the poſſeſſion to the-perſon ezedted;y and likewiſe pu- 
A kWh arbitrarly the violence committed, for we have no ex- 
on ; of9Þeſſe Statute taxing'the puniſhment, By the Law of Z#- 
es. in-Merd it is accounted no Riot, or routs except three at leaſt 
tajefin Were preſent, and that ſomething'was done, 4d t-errorem po» 
ſe; cheſs, for breaking of the Peace, Bolton. c4p, 31. : 
em,%&M 111, The two ordinar detences, which are propon'd againſt 
ill be {Fotous ejeRions, are, that by a Writ it was Jawfu), ani 
pinu (feed open betwixt parties , that the defender m:ght have 
here theRieted the purſuer , 1t he removed not at the day appointed, 
vat perſWhich will defend againſt a Riot: and yet Craig relates a caſe, 
hich WW 198. where -one who hac'granted a Tack cn]y for a Year, 
is, thenſWeving ejeRed the Tacki man , -atter expiring of that Year, 
- per is purſued , a@ione unde vio, inan 2Rion of ejeftion, and 
erdidnW@s forced to tranſa , albeit he contended-, that the word 
Ccc2 ( enly) 
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( only ) was exclufiye of any-future poſſeſſion , bur where 


expreſle pation, ir is declared lawtul tor him who enter, y 
enter brevis manu, without procefle, or hazard of ejedting 
it would appear , that this paCtion is unlawful”, ſeeing no n 
 canwarrand violence,and this ſeems as unlawtu), as ifone ſhoy 
oblidge himſelt , never to purſue for any injury to be doy 
him, -- which pation, the Law declares expreſly-unl: 
& nemo poteſt renwuciare juri publico; and this were tall 
privat perſons the power ot JuriſdiQion : Nor can | 
thought, but this pation.was extorted, and albeir thepy 
ipjured , were excluded by this paction,, yet His Majefh 
Advocat may certainly purſue, windictam publicam, it opy 
fition: was made, and 'violence uſed: Notwithſtanding 
which , Iremember that the Earl of 4rgile having obtained 
Decteet of removing againſt: George Campbel , and it bei 
ſuſpended till the next Term , the Lords ordained it tohei 
ſert in the Bill , that the Earl might eje& him. , brevimi 
thenext day after the Term., by -his-own authority , butt 
Earl was Sheriff here himſelt , and fo his FariſdiQion waso 
prorogat,, and the Law is expreſſe;, that privatus pote# 
con (enſn proregare juriſdittionem eus qui aliqualemrhabet , | 
nou poteſt privatys canſen[ns tribuert juriſdittionem ti qu 
lim habet vid, Hancqueitionem, apud Batt, ad 1, credit: 
C. de pien, & hipoth, But herealfo, the Lords warran{! 
eject , was a delegatins of their own Juriſdiction, 

I conceive alſo, that where there is-no violence ,. n 
oppoſition made, the voluntar confent may alloy 
ejetion., eſpecially ina Maſter , - towards his own Tt 
nent, who hath a- natural Jurifdition in that caſe 1 
that. his ejection is alfo allowable , it the Tennent a 
compt , oblidge himſelf eo remove , and declare that it 
be lawtul to his Maſter to enter ,; brewvimanu, if he pay 
what-is declared:to be due z for there the preceeding con 
is equivalant to a.declaratar, and the party cjected.is nots 
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ereby i judg'd otherwiſe then by his own not payment: Aad therefore 
theLords,the 19; of December 1661. found not the Counteſſe 
iow i of 417747 lyable to aſpoilzie, for cJoot2ng Dewer her Teanent, 
xecauſe Dewey had by acompr declared that he was debitor, in 
xch a ſum;and by a bond oblidged himfelt tro remove, betwixc 
e dowland a particular day,and if he fail'd, declared it ſhould be lawful 
la for theCounteſs-to enter,brewi maxs,to the poſſeſſion, By the 
0 alleMCivil Law , he who violencly intromicted,, even with whar 
n | his own, loſt thereby hu propercy-in it; | 
e pany The next defence is, that the purſuerhad immediatly be- 
ore, poſteſt himſelf violently, and it was lawful for the de- 
Wecnder, to recover bis poſicſſon, ex #ncontinenti, nam wins 
dino + licet repeBere, and rhe Law ſuſtains this defence, /, 3, %, 9; 
and Wie /, 17. f. cod, and explainsthat to be , ex incontinenti fa- 
t beim quod faitum eft prinſquam ad alind negotium fuerit receſ- 
0 beſo , what time ſhould be allowed for repelling violence, is 
1; muWrbicrary to the Judge 3 for violence committed by a great 
butthMn:n, requires more time for reparations to-redreſs ic, then 
vas onfFyhen ic is committed by a privat perſon , for friends muſt be 
te# Wonyocat , and arms prepared, as Bart, and the Glof, inſtances 
xt , [{{Wpon the former -Law - But in perſonal injuries, #4 tan- 
diciturex incontinenti fiers quod fit in hpſo flagrant crie 


2201 1V. The violent ejection of His Majeſties Liedges, out of 
ieir poſſeſſion, is purſued , either by an ation meerly civil, 
- , _ 0Wdich in moveables is called (| pou zie, in Lands eje&ian(which 
low Wie Civil Law terms ſtill, dejedtio & nonejedio) or criminal- 
wa Tay 132 Riot , which is a mixt ation ,* partly civil , partly 
e 4 Wiminal, Whenſpoilzies, - or-ejectionsare cvilly purſued, 
ent ae concluſion is violent profits ( which is the double Rene 
t itFithe Lands , and reſtitution of the thing-craved - But 
 payoWien this is purſued as a Riot , * the puniſhment is arbitrary, 
g comps s alſo the criminal puniſhment, The civil aQtion preſcribes - 
not i three Years, K, Fo, 6. Parl, 6, cap, 8, - Butthe action of 
| Riot © 
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ryot or Criminal ARion preſcribes not z and yet it miy hy 
doubted, ifcheſe Actions preſcribe-not, - quo ad, the concluſ. 
on of reſtitution , ſeing that is a civil concluſions and irmy 
be debated, thatthe maxim, ſpoliatas ante omnia eſt reftitzy, 
. 41 loſes its vigor after that time, fo that one purſued tor ar. 
orous ejection, or ſpoilzie, may alledge that noryor canhy 
concluded, ſeing thething or land controverted was his om, 
'We ſhall ſpeak of che Criminal purſuite in its ownplace, 

' Whether the one of thele ations doth exclude the purſae 
from all other reparations, ſo that he who purſues the a&iag 
of ſpoilzie, or ejeion,- cannot thereatter purſue a ryot, or1 

criminal purſuit, may be controverted 4 + and the Civil Liy 
decides it thus, that quando & una-& altera tendunt ad vinds 
| Fam tunc una agitur advindittam alterawero a proſecution 
ret familiar: and thus the having obtained a Decreet ot eje 
ion, impeds not the purſuer to intent an aRion or Crimind 
purſuit ; but after a Decreet obcained for theryot, a crimind 
purſuit cannot be intented for.theſe,reſþ iciunt vindittam, 

V, The Council cognoſcs likewiſe-upon Crimes, by wayd 

-precognition, which they do imtwo caſes, 2. Where con 
derable perſons are intereſtd inthe -crimes committed, 
Noble men, ,or Clanns, where there is a hazard ot alimenting 
the feuds, by remitting the criminals to the ordinary courſe oi 
Juſtice: Wherefore to prevent future reſentments; and -W> 
ment old differences , the Conncil in quorum tutels ef} 
p#blica, cognoſce upon the crime, and remit much of theord 
nary rigor, 

The 2, caſe is, when the crime is ſo ci:cumſtantiar, thati 
requires «xa, and leſſening of the ordinary puniſhment 
The formes in precognitions are, that either the'friends « 
the parties give in a Bill to the Council ( which -cannot boiſe 
granted but in preſentia) deducing the caſe, 2nd repreſet 
ing what danger is like to enſue, quo .caſwu, Letters aredired, 
.ordaining the other party to be cited, and both parties tocit 
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ch witnefſes, and probation, as they will uſe, orelſe ifno 
plication be made , the Council ordains Letters to be di- 
rec, citing both parties. His Majeſty having with conſent 
f Parliament appointed that the Juſtice-court ſhould be ſer- 
| by many of the Lords of Seffion , did, becauſe of their 
mmber andability -, diſcharge all precognition in cheir Com- 
niſion, and = becauſe theſe. precognitions were not dif- 
harged in the Commiſſion granted -co the Council, the Coun+ 
did (uſtain.chemſelves Judges competent to precognitions, . 
zeir Commiſſion bearing .to be as full, . and cq-give them as 
nuch power as any former Council had, Burt really it were 
zppy for this Nation, that we wanted all precognitions, fince 
xreby- the Delinquent has power to-choole ſuch dyets as he - 
leaſes, and ſo may purſue his precognition when he knows - 
ie. witaefſes who could prove his guilt are abſent, or may 
evail with them to abſent rhem(elyes for ſome time ; and 
isis ordinarily pratized, Nor havel ever ſeen any who pur. 
ed a precognition brought to condigne -puniſh:nent; . and 
hereas it-is pretended that thereare ſome cales wherein the ſe=* 
ity of Law oaght ta beremicted, upon theconfiderations- 
leſſening circumſtances, wherein equity may beallowed, to » 
aut the edge of Juſtice, Ir isanſwered, . thar this may be - 
ne by the Juſtices, either upon a ſpecial commtiſion for try+-- 
o the merits of the Pannels ptetences, or alter that the Juſti« 
$ have heardall that will be legally urged by either party, in + 
ull eryal they may delay the execution, . and mike repare to 
$ Mijeſty of the juſt Rate of the caſe, . | 
The Council likewiſe-. fometimes inflit puniſhments * 
ithout- recoghttion,- by way . of.citation, as in the caſe - 
Wo Giles Thyne . Engliſh man , . who being incarcerat as ac- 
Wſlory to the. death of Mr; Bedfard in Lieth, and as - 
ilty of Adultery with Miſtris Hamiltoun , wite-to the ſaid 
dford, Thyre did upon a. petition. to the Council, wherein he -- 
feſt the. Adultery, but denyed. the.murther,  ( hich *© 
Ss : Miſtris *+ 
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Miftris Hamiltonn: had likewiſe at her death acquit him of) 
obtain himſelf baniſhed, without being pac to the knowledgy 
of an Inqueſt, by whom he had certainly dyed, as guilty 
notour Adultery, 1665. 1s | 

V I, The Council name likewiſe Aſſeſſors to the Jyſtics 
before the tryal, theſe the Grecian Lawyers call'd wagwy, 
And ſometimes they diſcharge or continuedyets, 

After ſentencesalſo, the Council, upon applicationmdy 
ro them, do either mitigat the puniſhmenc, not only where jt 
is arbitrary, bur even where it is ſtatutoty, - as in the caſe g 
Brown, whom they ordained only to pay 100. Merks, thouph 
ſhe was found. guilty bf nottour adultery, which is death by 
our Law, Sometimes they otdainno ſentence to follow upon 
theverdi of an inqueſt, as in the cale of Purdy, who was cons 
demned for Uſury, in ſo faras he had raken Anualrenta month 
before the term of payment , upon his Debtors voluntargþ 
ferz And ſometimes they ordain ſome et their own numbe 


to reviſe the procefſe and verdi, Which Aﬀefſors do rae 
verſe the whole Proceſs, and ordain it to be torn out of th 


Criminal Regiſters, asin the caſe of George Grahame, whobe 
ing purſued for theft, it was alledged that the Aſlize 
found him guilry ofrecept, and ſo the verdi& was tound di 
conform tothe Libel, and conſequently the whole proceſsm 
null, Yet when Mr, William Somervel was tound guilty 
Murder, upon the depoſition of one witnefſe, the Councilr 


fuſed to review the yerdidt,as unwarrantablez. tor they (c 
- - that-they could not quarrel an Afſize, which condemned, & 


ing Afſizers can only be quarrelted for errer, when they aflo 
zie. And when his Adyocatcited to them the 47, 48. Þ 
6. K, Fa,thez, Whereby it is ordered, that where apa 
finds himſelt grieved by an Aﬀſize, by partial malice, orig 

rance, it ſhall 'be lawful rohim to cite-them betore the-Con 
cil, and it the error be proved, .the party ſhall be reſtored 


T be FuriſdiFton of the Privy Council, &c. 583 
hecondition he was in before the ſentence, To this it was 
nſwered, that this AR ſpeaks only of Civil caſes, and thar 
yy che Council here, is meant the Seſſion: To which it was 
replyed, the Rubrick and Acare general, and treats of all 
perſons wronged, & qui totum dicit nihil excipit: And the 
reaſon of the Law is comprehenſive of both, From all 
his ſome do conclude, that if the Juſtices erre in judging the te= 
evancy, Or if the Aſſize find that proved which was not remit- 
edrothem, that in either of theſe caſes the Council may re- 
ew the ſentence, but that they cannot quarrel the ſentence, 
on the accompt that the verdict is not ſufficiently warranted 
by the probation, 

Sometimes alſo the Juſtices are concluded by the Decree t of 
the Secret Council, which is repeated to the Afſize as full pro- 
ation z So that the Juſtices have only the execution of their 
entence remitted to them: Thus Fleeming was convit be- 
fore the Council, of having uttered moſt diſdainful (peeches 
zozinſt the King, and therefore was remitted to the Juſtices to 
be examplarly puniſhed ; and upon production of cheir Decreet 
( which Decreet is ſtill expreſt in the dittay ) he was hanged, 
17, May, 1615, 

VII, If the Law cannot receive full execution and obedi- 

ice, via ordinaria, by the Criminal ſentence, thea the Coune 
cil upon production of Letters of Horning, following upon 
any Criminal ſentence, and duely execute and regiſtrar, uſe to 
grant Letters of Intercomuning, whereby all His Majeſties 
Liedges are prohibit to intercomune with any of the Rebels ſo 
denounced; which Letrers muſt be publiſhed at all the Mercate 
croſſes ot theShyrs,and Juriſdiions within which ſuch perſons 
elide, whoſe intercomuning is ſuſpeed, and regiſtrat there : 
And it need be, the Council will likewiſe grant a commiſſion 
for Fire and Sword, to ſuch perſons as they will name, againſt 
the perſons who are diſobedient in the Criminal Letters, as 
aidis: And ordinarly _ yy of Fire and Sword 

d are 
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2554 1 be Juriſaiton of the Privy Council gg 
are given to the perſons intereſted, which occaſions many g 
2huſes, And theſe commiſſions are ſometimes granted 21nd 
parties who were never cited, but upon a naked compli 
exhibit tothe Council, which is moſt irregular, 

The Council do ſometimes grant commiſſion to bring, 
parties dead or alive, and that upon naked Petitions, wit, 
our any previous tryal, as they did againſt the Laird of pj, 
baith, upona Petition, wherein it was repreſented, that}, 
had run away with the publick money delivered to him by ty 
Shire,for paying theirCefle and Exciſe; But this ſeems hard,ay/ 
it were to execute a free Subject betore he be heard, or (enteny 
pronounced againſt him - for theſe privat petitions may i, H 
moſt unwarrantably founded, h 

VIII, If any perſon keep out his Houſe in Garriſon aozing 4 £00! 
his Majeſty, the Council firſt uſes to iſſue out Lettersaganl Is Ma, 
him, to deliver up his houſe, under pain of treaſon ; and thy mes : 
ordain a Herauld to go and ſummond him for that effe&, wiMﬀd/ick 
if he refuſe, they ordain him to be proceſſed before the Juſtice. {#8* 5! 
general,and do immediatly, betore any criminal ſentence, grurſunded 
a commiſſion of Fire and Sword againſt him, as in the caſe W494: 
Burgie, Fane, 1668, $1 re, th 

They uſed. likewiſe of old to ordain Noble-men and others, + 4 
who-conld notbe apprehended/by Captions, tor civil Debts ud, I 
to-deliver up their perſons in any of his Majeſties Caſtles, us lice / 
der the pain of treaſon, which though, it be now indeſuerude, ſh! *©1m: 
yet it was moſt: reaſonable, and'of excellent.uſe, (eing its) 1! 
moſt abſurd-chatany of his Majeſties Liedges ſhou!d contem|*> 1! 
his Laws, and char ſuch poor perſons as pay his Mijeſties Tax the E 
esand Impolitions, and who are obliedged to venture ther heh 
lives for him, ſhould not likewiſe have the aſſiſtance, as well s|Þ""ted 
the proteCtion of his Laws, So that when the ordinar remedis haye 
of Caption , Compryſing and othets tail, theſe and other ex" © 
eraordinary remedies ſhould be allewed, untill his Majeſtis MY 2 
Laws be obeyed;and the party ſo injured be tully and fina!lyre Lec, 
mired; | TITLE beet 


(355) 


TITLE VII. 


OftheExchequers Juriſdiction 


in Criminals. 


HE Exchequer ate only His Majeſties Chamberlains, and 
have no Juriſdiction in criminals z and yet they fine, 
id confilcat ſuch as tranſgreſfe pecunial Statutes , or wrong 
Iis Majeſties Rents 3 quo caſ» , they doin effect judge 
imes: for it isa crime to abſtra& cuſtomes, or chear the 
blick; and withont this Juriſdiction they could not ma» 
ge His Majefties Rents; fo that this is juriſdi&io emanata, 
unded upon that rule, quando aliquid conceditur omnia con- 
iſ videntur fine quibus hoc explicars nequit , but it ſeems, de 
re, they ſhould not, even eo caſu,, cognoſce : for by the 
p. At, 1, Parl, Fa. 6. It is ſtacute , that ſuch as commir 
ud, in tranſporting forbibben Goods , ſhall be puniſhed at 
ſtice Airs, at leaſt the Juſticeojje aazy spower, 
[remember thar in Fuly 1668, the Exchequre did fine 2 
y intilligant Perſon , for filling up a blank Signa- 
e, ſubſcribed by the King, and ordain'd to be filled up 
the Exchequer - which ſome thought irregular : for ei- 
MF be had committed a Crime,@eo caſu,he ſhould have been 
Itred to the Juſticeszor if he had commicted none, he could 
have been fined, And albeit the Exchequer,or any other 
u't may fine, or impriſon ſuch as injure their JuriſdiRion, 
nay ordain dammage and intereſt ro be repayed to the party 
red, in any thing before their Court, yer no perſon having 
been prejudged , 3nd the injury having gone no further, 
d 2 then 


336 Furiſdifionof the Lords of Seſſion, &, 
then 2 ſimplex conatus, there could be no damnage and inte 
incurred, Burt it ſeems theExchequer are ſtill Judges, in, 
minibus repetundarum & de reſiduis 
The Commiſhoners of the Thelaury did , in Jw$ 
1669, ordain two Skippers in 8runtiſland, tobe ſcour 
ed at that Mercat Croſs : becauſe , when. a Cuſtons 
came to enter a Boat wherein unfree Goods were were alle 
ed to be , they did put off the Boat from the Rock whe: 
it lay, whereby the Cuſtomer fell into the Sea, and had al; 
drowned, 
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Of the Juriſdiction of the Lords Þ " 


of Seſſion, in Crimnials. fuſ 


Te ins 


£02, T. The Lords of Seſſion uſe to paſs Bills for Criminal Lt ry 

Y. 2, They CAdvocat Cauſes belonging to the Fuſtice Coun, a 

hs, 3.. They are Fudges, incrimine falfi, - 

| tt 4. They have made Statutes for regulating the Fuſtice C | 
on 5.. Whether they can rewiew the Sentences of the Fuſticenſ ©* 

; 6, Th:y ſuſpend the Sentences of the Fuſtice Court, | , 

7, They are Fudgzes to ſuch as kill ,, or wound ont — 


ther , during the dependence of a Proceſſe before : 
ſron,. 


Furiſdiftion of the Lords of Seſſion, &c. 37 
$, They grant Warraud © Advacats , to compear for [uch as 
| are pur ſued for Treaſon, 


$0 HE Lords of Seſſion have regularly no juriſdi&i- 

on in criminals z and yer they paſs the Þills 
wherupon all criminal Summonds are raiſ'd : For all Sum- 
monds in criminals muſt haye a Bill, which muſt pals under 
the Hand of His <Majeſties Advocat, and for which he gets 
ten Merks , and his ſervantone, therafter it is carried to the 
_ upon the Bills, and is ſubſcribed by him as a common 
Bill, 

Thereaſon , why thir Bills are paſt by the Lords, ſeems 
to be, becauſe the Juſtice-deputs were nor ordinar refiden- 
ters in Town ( their (allaries not being ſufficient for detray- 
| ing thatcharge) orelſe, becauſe the Clerk of the Bills is a 
{ Member and Servant of the Colledge of Juſtice; yet this was 
| one of the grievances given-in by the Juſtices ro the Parlia- 
* ment, Anno 1662, And it is very unreaſonable that thoſe 

whoſe imployment it is to underſtand criminal cales, ſhould 

| not haye the paſſing of thele Bills z anJ many of the Lords re- 

fuſe to paſs theſe Bills, whereby the Liedges are preju ?g- 

;&, And it is moſt unreaſonable, that the Juſtices ſhouid 

not know what they are to judge, eſpecially this warrand be- 

Inga part of the Proceſs, and (o talls naturally under the cog- 

[1 nition 0f theſe who are Judges to it, And it is probable, 

that if any of the Juſtices would pals their owa Bill, it would 

ſuſtain, But now the Juſtices uſe ordinarly to paſs their own 

Coy Bills: becauſe the Juſtices are now of the Seffion : bur ſtill 
other Lords whoare not Juſtices, may paſs ſuch Bills, 

{ But albeit theſe Lores cannot judge crimes, yet they may 

and do puniſh injuries committed againſt- any of their own 

14 Mcmbers ,. by fining or confining,. - 


388 Furiſd:iFion of the Lords of Seſſion, & 

I 1, They likewiſe Advocat Cauſe, from the infeig 
Cecu:rs to the Juſtices: thus in Anno 1664, Mackintoſh, hy. 
ing purfuec betore the Sheriff of Inverneſs tor thett-boor, the 
Aavocited the cauſe to the Juſtices z albeit it was alledgg, 
that they could not be Judges to the Cognition, Towhig 
it was anſwered, that the conſequence was ill interied , { 
the Council did Advocat, and could not cognolce ; and the 
Lords of Seſſion did Advocat Breivs, for ſerv:ng Airs, andye 
they were not Judges themſelves; torboth in this, and thx 
caſe, an Inqueſt was neceſſar, 

TT. They are likewiſe Judges, 7 crimine falſi, and the; 
ſentence is a ſufficient warrand to the Afſhze to concen, 
without repeating the probation, and when the Inqueſt te. 
tuſes to condemn npon that warrand , they are of new inclo. 
ſed : as was done in Binnies caſes and will be liable to an Aj. 
ſize of error, if they aſſioilzie z and their Decreet bears the 
Lords remit him to the Juſtices, to be puniſhed , tanquam 
falſ:rizs , and to underly the Law criminally , and ordain' 
that ordinance to be inſert in their Books of Sederunt. Ant 
that order is in the Juſtice Court, call'd an Ad of Sederwn, 
the 2, of Fuly 1662, Albeit the A of Parliament , Fa,6, 
Parl, 11, requires that all probation in criminals , ſhould he 
led in preſence of the Aſſizez yet the aniwer 15, that the 
Lords Decreet is only probation here, and that is read in fie 
of the Aﬀize, 

The Lords likewiſe determine the puniſhment in fa!ſhood, 
and remit in their Decreet, the party to the Juſtice, tobe 
only banithr , or ſcourged, or have his Tongue boar'd , ac- 
corcing to the quality of the guiir, And I have ſeen! 
Gentie-man , whom I willnotname, in Apxo 1664, 0vly 
imp: iſoned by the Lores, tor torging of a taiſe Bond ot (ul- 
pention , becauſe he was ingenuous, and in neceſſity, Ani 
abit this may ſeem irregular, yet ſeing the Lords are only 
p:ivy 0 the Depoitiions , it is neceflar they thould on 

allow: 


. WU frriſaifin of the Lords of Seſſion, &c. 3% 
iow al Owance. I find it one of therulſes fer down by the Doors, 
be {that bi curque index principaliter cognoſcends reperit inciden- 
the W' crimen ef] e comiſſum poteſt de crimine illy cozaoſcere, C, fi 
ioes, Educiſus lizer, |, pen, And the examvleof this ule is inftanc- 
which ed, i C471 falſa. 1, pen, C, de probat, And upon im- 
i (proving an Initiument , or Writ, they haveordained , o-z- 
d the 075 teſtes in ſtrumentarios , @& falſi fabricatores, to be falſ1r1- 
dye ip” and remitted them to the Juſtices, rhe 16. of Februr- 
d tha WW) 1660, Fern, Innes and Tarbat hang'd, Buc I remember 
not that chey have in any other caſe cognoſced upon crimes ix- 
{ ther {cidenter 5 albeit the foreſaid rule would give them an incident 
{emo (Juriſdiction in all caſes, 
ti: MW LV. I find that the Lords have made Statutes to regulac 
the Juſtices Courts, for upon the 1, of Fune 1593, they ce- 


inclo- 

n ki 1red , that all landed men ſhould be eſteemed pares crrie, 

1s the an {might fir upon Noble-mens Aﬀizes , being purſued, tay- 

»quan quaritemere jurantes ſup. aſciſa: and the Council uſes to con- 

dain's Mule chem in intricar caſes, which are referred to them by the 
Ani Muſtices, And thus in Anno 1667, they were conſulted, 

lerwnt, phether the Weſt Countrey Rebels , might be forefau!red in 

Ta, 6, fir abſence 

uldbe & V. Bur whether they be Judges competent to reduce, or 

at the Meview what is done by the Juſtices, or in the Juſtice Court, 


any caſe, is not yer decided y, but I have {een a reduction of 
Verdi&,, of an Inqueſt, pronounced againſt Mr, William 


in face 


hood, mervel . whereby he was found guilty of Uſury, Therea- 
to be on of reduRion was , that the Inqueſt had erred, ix calculo, 
{ . 2c- {it wascontended, that the Lords were competent Ju.{ves 
ſeen 1 I 1£view errors , 2» calcalo, for that was in eff<& but a civil 
,, only Fedinm ; and, where no criminal concluſion was c:aved, nor 
of ſof- (v's follow, they were Judges, as in the cafe of Reduions 


Ani ({Retou's, where the verdict may. be reduce , as paſt upon 
re only (p92 NCE, 


veths © It was alſo urged , that, iecing the Lords made Statures 
allow: a 
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to regulate the Juſtice Courts , and paſt their Bi'ls , they 
might cognoſce upon palpable errors , committed ignrantl 
by Ailizesz and it were hard that the Liedges ſhou!d not hy 
repon'd againſt Errours of ſuch ignorant perſons , as Aﬀſzey 
ordinarly were, 

V I. The Lords of Seffion do ſuſpend the execution like, 
wiſe, of all ſentences inthe Juſtice Courts, but thek 
Suſpentions, when once raiſed , are diſcuſt before the |y 
ſtices, 

They likewiſe, ſometimes diſcuſs theſe Suſpentions be 
fore the Seſhon, And thus an Aſichment mocihed by th 
Juſtices, being exorbitant , the Lords, by way of Sulpe 
on, didlefſenthe ſum, The reaſon of which Deciſion ws, 
becauſe they found this caſe co be bur of the nature ot dan 
nage and intereſt, and not to concern corporal puniſhment, tl 
16. of December 1664, Inne: contra Forbes, 

V II, By Ad of Parliament 1555, ſuch as kill, orwoun; 
to the effuſicn of blood , or any other way, one another, 
r1ng the dependence of a criminal Proceſs ( which depend: 
is declared tocontinue, from the execution of the SummonsMy 
till the compleat execution of the Decreet ) that the purliiWe: 
er committing the ſaid crime, ſhall for ever lols the cauſe, ah 
the defender being guilty , is to be condemned i ti 
plea, The purſuer, or defender , being convidt before 
competent Judge in criminals , without any probation, & 
cept ſummar cognition, tobe taken by convition, or pit 
ting the committer to the Horn, and denouncing him iu 
tive, By this AR the commitrter loſles his life-rent Eſche 
immediatly, after denounciatien, without being Yea: 
Day at the Horn, and giving of counſel, is art and part int 
crime, 

This A was to continne only for three Years, andiy 
rogat for ſeven Years, by the 138, A Parl, 8, Fa.6, + 
is therea{ter made perpetual, by the 219, 47714, Pal 74 
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[ have oft ſeen Proceſs intented upon this Ad before the 
Lords, But it is neceflar , albeit not obſerv'd , thar cogni- 
tion be firſt taken by the Juſtices, or other criminal, and com- 

etent Judge, Yet without this, Proceſs was ſuſtain'd by 
the Lords , in primainſftantia's but this defence was not there 
alledg*d z and Proceſs was 4{uſtain'd, albeit no effuſion of 
blood followed , the 29, of Fuly, 1662, Harper againſt Hy- 
miltoun 3 where it was debated, whether the Lords mighe 
{ummarly recetve probation of it themſelves, or remit the try- 
alto the Juſtices 3/ - for which donbr, I'thought, there was 
nogreat ground : becauſe, by the A foreſaid , the Juſtice 
sonly Judge, in prima inſkantia, And yer, in Sleiches caſe, 
1673, It was found, that no previous tryal before the Juſtices 
was necefar, 

The Earle of Nid4di/dale purſuing the Tennents of Dancow, 
February 1672, they alledged ab(olvitur, becauſe the Earl 
had beat ſome of them, who were ſent to executea Summonds 
2t their inſtance againſt him , ar leaſt he had given or- 
der to beat them , or ratihabired the beating of them : To 
which it was anſwered , that 1, The beating ſome of them, 
could only tound an exception to ſuch as were beat and this 
Wehe Lords found relevant, though the Summords executed 
was tor a common Cauſe: and ſo in effeR, thoſe who were 
beat , repreſented all the purſuers, 2, It was alledged, thar 
Worder to beat them was only probable, [crip:o wel juramento : 
for, thougha crime ordinarly , in a criminal Court, be pro« 
able, pro wt de jure, yethere, quo ad civilem m— » 
ould not be ſo proved: for elſe a Noble-mans whole and anci- 


ent Heritage , might oft- times be taken away by Witneſſes , 
fince Proceſſes depending, might extend to a Noble-mans 
whole Eſtate, 3, It was alledged, that ratihabition-, orgny 
deed , ex poſt fas, did not inter the'contravention-of this 
A&, which required explicit deeds, a8 beating, bleeding, 
&, The Lords, before anſwer to theſe two laſt alledgi- 

65 Eee ances, 
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ances, ordained Witneſſes to be led ,, before anſwer , ( 
clearing the nature of. the AR , ard violence. committe 


againſt themz but in this.caſe, as in all others , it thegs 


party beat, the other being forced thereto by ſelf-defence 
the ſtriker will not, . eo caſ#, tall under the certification 
the A of Parliament, as was tound the laſt of Fanwary 161, 
Fohn Sliech againſt Swintoun.. In which caſe , the Lords4. 
ſ9 tound , that the certification-of this AR , did reach ſuchx 
wounded one another, during the dependence ofa purſuit, he. 
fore an Interiour Court ; though it was alledged, that thisre. 
{pet was only.cue to.the Lords of the Seſſion ; and that th 
AR, ſhould only reach. , ſuch as. purſued .Aions bet 
them, , tor., to loſe the whole Pley., was -too great a py. 
niſhment for an incident Riot, betore an In'eciour Court, 

I find hkewiſe, that one Weir having been purſued for fl wgh. 
ter., the 15, of Fune 1597; healledged, he was ab(olyedhy 
2 Rolment of. Court at Aberatae,., To which :t was reply. 
ed, that the King had given.a warrand for a further try, 
which reply ; founded upon -His .Majefties Warrand, ws 
repelled, as. contrary to Law, and becauſe ir was but a pi 
wat Reſcripe , not (ſubſcribed by the..Chancellour, nor pil 
in Council: . And in reſpeR, the Lords of Seſſion hadgy. 
ena Warrand to proceed, notwithſtznding of the Kings priyz 
Warrand, Ir is.alio obſervable_( though I think it irregy 
lar) that Ludwharn having raiſed, in Anno 1596, 2 put 
ſuit againſt £Mowa? , and. others, for taking him out ot hi 
Houle, without a lawiul,, Warrand., gave in. 2 Bill to the 
Lords , complaining that the Duke ot Lennox, as Lei 
tennent of the North; intended to repledge z wheras that 
Turifdition was only ; cumulative .. with | the power of the 
Juſices - and that he hada Letrer from His Majeſty, ordains 
ing the, Juſtices to- proceed z . wherefore ,- he craved thatthe 
Juſtices might be commanded to proceed, which Peritionys 
granted,?. | 
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VIII, Albeit regulariter , the Parliament,” or Council 
:2nt Warrands to Advocats, ito appear for ſuch as are Pan- 
c1'd before the Juſtices: yet I find thar the Lords grant- 
{a Warrand in Balmerinochs caſe, to Advocats to compear 
or him, "And feing Advocats are ſubje& to the JurifdiRi- 
n'ot the Lords, itis moſt reaſonable, that the applicati- 
pn be made to them - for the ſame reaſon likewiſe, 1 find, 
hat when any of -the Lords are appointed Aſſeſſors, in Cri- 
ninal caſes by rhe Council , that they muſt have a War- 
and alſo from the Lords, for fitting there, as in” Toſhes 
iſe, 1637, 
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TITLE IX. 


The Admitals Juriſdiction 


1n Criminals. 


I, The Furildiftion of the Admiral, extends to all Crimes 
committed within Fleod-mark, 
2: Our Admiral has execnte Pirats, | 
3, Whether it bt lawſul for ſuch 4s apprehend Pirdts, to ex- 
ecute them by their own Amthority , inthe Ocean, 07 
when Fudges refuſe, 
Eee 2 4, 41 


394 T be Admirals Furiſdifion in Criminah;, 
4> Any Nation may my Prrats, 


5, Whether the Fuſtices have a camulative Furiſdidtion nit 
the admiral, | 


L. 'L > Lord high Armiral and his Deputs, are byth, 

Laws of all Nations Judges competent to the tryal 
all crimes committed at Sea, and by an unprinted Statute yith 
us., the Admiral is competent in all controverſies, ationsaul 
quarrels concerning crimes, faults, and treſpaſſes upon Sea, « 
ſo far as the ſame flows, or ebbs, vid, Ship-laws correQedhy 
Balfear. tit,” Admiral, 8c, cap, 2, Our Learned Countrey. 
man:, King in his Treatiſe which I have, ſayes, 

Admirans habet merum imperium, mixtum, O juriſdiftis 
zem ſimplicem; poteſt enim non ſolum jus dicere, quod eſt jwi|. 
&iftionis ſimplicts, exequi, imperare, judices dare, coercer 
que ſunt meri imperii, ſed eſt #n factneroſes animadvertere, qui 
eft meri imperii, de omnibus igitur contraverſiis marin ys 
noſcere poteſt Amirans, marinas intelligo, que negotiationis cas 
{a incantur, frve extra mare, ſive in mari celebrantur deliiats 
men ex neceſcitate intra marss fluxum perpetrari debent. 

In Scotland,the Deans of Gild were, as Walwood obſervesti, 
23,. ordinary Judges of old betwixt Mariner and Merchand, 
Likeas,the Water- Bailiff betwixtMariner and Mariner,and the 
Fuſtice-general was Judge in Criminals,but now no judge miy 
meddle({ays he)with che Admiral cauſes, but only by way ota- 
fifance,and that byCommiſſien in difacult cauſes, as was found 
in that ation, Antoni de latour againſt Chriſtian Marte, 6,if 
Kovember, 1642, | 
' LI, In0dober 1635, Bernard Gilermo, and lome Spaniſh 
Dutch, and French Pirats, being apprehended, Mr, Fames tv 
bertſon then Admiral-deput, craved that the Council would 
name Aſſeſſors to him in the tryal of theſe torreigners,and they 
being aamed,. a Court of Juſticiary of the Admirality ( for 
the Regiſters of the Admirality give it that Title) was keptat 
>a, ag theſe Pirats indicted and hanged for Piracies = 

mil 
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ited by them upon French, +. ge DutchMerchands, the 
rtiesinjured are received witnefles,elfe theſe crims atSea could 
tbe proved; this tryal was by an Afſize, as before the Juſtice, 
111, By the Martim Law of England , itis lawtul for any 
| F" who takes a Pirat in theOcean, to hang him at the Main- 
ar d,becauſe as it ſeems to me the Ocean is w.thin no mans Ju» 
hk ſy ji:tion,& ſo every man is left to his own natural liberty; bur 
| s may prove very dangerons, for thus men may execute 
etl ir revenge in place of Juſtice, and may make innocent men 
2ts, for their private advantagez. and Judicaturs are eſtablj- 
"Wi to prevent. ſuch injuries; and upon that pretext men may 
well adju ige Prizes taken upon the Ocean- but yer if a Ship 
on her voyage to remot places, as the 7ndzes, (o that the ta- 
an cavnot keep the Pirats till chey come to a Hurbour, they 
J yin chat caſe execute them atSea, for that is akind of ſelf-de- 
q z and neceſſity m:kes Law, But I chink this neceſſity. 
"Wi be proved, wid, Grot, de jur,belli,lib.2.c,20 $,14, And 
- 1 e's fame reaſon, | differ trom that Author, who aſſerts, 
"WW. 12, that if the taker bring a Pirat toa Port, and the 
toe refuſes, or delayes Juſtice, ſothat the Taker muſt loſe, 


My" n the tiker may execute Juſtice himiſelt , tor this were to 
ith ke every man. Judge, not only of the Pirar, bur of the 


my 3c © whom application was made, and a Priyat perſon 
7 Wh as well pretead,thasif a !udge delayed, or denied Juſtice 
Inſt ſuch, as we pretend did either rob or aff.ont us, we 
6. he do Juſtice upon them our ſelves, contrary to many 
'' Ws, and particularly to /, nullas C, d: judeis, Theſime 
a ied Auchor, Furis Maritimi, doth tell us, cap, 4. num, 
» 8 atita Spaniard roba Frenchman on the high Sea, both 
oo Princes being in- amity amongſt themſelves, and with ' 
elavd, and that the Ship is brought into the Ports of Zx- 

i, the French-man may proceed againſt the Spaniard, ro 
v(h-him- bur it the Ship be brought, ntre preſidia of thar 
Ince by whoſe ſubje& the ſame was taken, it may be.doub- 


Lit he can-proceed Criminally ; but the taker muſtreſort to 
the 
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the Pirats own Countrey, or where he carryed the Ship, By 


.or State, within which he is deprehended, and ſo ſeems noth. 


.ons, as Vagabonds arez and he who is an equal enemy ty 


The Admirals Furiſdiftion in Criminals, yg 


in my opinion, a Pirat may be Judged by the Judge ofa 
N ation, forhe isan enemy toall Nations, and'thoughhe\ 
not deprehended committing a ciime in the Sea of that Pr 


able to their Juriſdiftion , nec ratione loci delicti , nee; 
ginis, nec domicilii,yet he who is ot no Nation, isof alli 


Nations, commits a crime againſt every Nation, 
IV. Though the Admirals Criminal Juriſdiction exten; 
further then crimes committed at Sea, or within Flood-my 
yet heis ſometimes Judge, ratione contingentie & ob contin 
tiam cauſe, as ita man reſcue a Pirat out of Priſon, thoy 
this Crime be committed without Flood-mark, yer the4 
miral is Judge, becauſe it hath dependance-upon, and ati 
from the principal Crime to which he is Judge : and it the 4 
miral begin to preſent Pirats , or Maletactors at Sea, hem 
continue his purſuit, and apprehend rhem at Land, andy 
out his own juriſdition, but he muſt in that caſe ſeek conc 
rence trom the Magiſtrat of the-place, Locen, cap, 3. num, 2, 
V. Though theAdmiral has aCriminal juriſdiRion, yet ſo 
alledge that he has nor chis properly as Admiral , but bym 
tue ofa Commiſhon of Juſticiary contained inchis Gift, : 
therefore when the Admital proceeds to ty Crimes, the Ce 
is not called the Court of Admirality fimply as in other al 
but the Court of Juſticiary of the Admirality, 

It is likewiſe doubted, whether the Admiral hath thel 
power of judging Crimes committed at Sea, or it the Juſt 
Lode a cumulative juriſdiction with them , 2nd may preve: 
and that the Juſtices have a cumulative juriſdiRion is 
for find, thatin CA mrs 1613, the Juſtices did hang 
Fohn Davidſon , and Fohn Lowes Engliſh Pirats , andin 
no, 1610, they hanged Peter Zove, John Cock and oft 
Likewiſe, Engliſh Pirats, which laſt were hanged, upont! 
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1 confeſſtons emjtted before the Privy Council, and all of 
hem were hanged within Flood-mark, T have likewiſe ſeen 
e Juſtices Advocat: Cauſes from the Admiral Court, bue 
hecher the Admirals ſentence in Criminals can be reduced by 


e Criminal Courr, as their ſentences in C ivils can be reduced, 
ore:the Seſhhon, I will nor determine, . 


FITLE X- 


The Juriſdi&ion of the Com: 


miſlars in Criminals. 


The Furiſdiftion of Church-mey, . | 
Our Commiſhars are Fudges competent to verbal injuries, - 
How far they are Fudzes competent to improbations, - 


Hurch-men are diſcharged to fic * Judges in Crimes, - 

and the- Canons of the Greek Church give them, 
Erajmarrnhy.” A bloodleſs Furiſdidtion » Upon which | 

punt,” the Law gives chem, audientiam, ſed non juri{dittt- 
onem * 
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onem, tit, C, de Epiſcop, audient, With us theſe Biſhoyy, 
ſtain from votting in.criminal Procefles brought intact, 
Parliament, though there they fic as Heritors , ratherthy 
as meer Church-men, and ſo might pretend toa voice, uy 
that account, | | - 

IT. The Commiſſars are the Biſhops Officials, and ſo hay 
leaſt criminal Juriſdition ot all other Courts , bur yer the 
are Judges competent to verbal injuries, which are byth 
Law accounted crimes : and the reaſon why they are the 
Judges competent to this crime, is, becauſe that Court ,x 
being an Eccleſiaſtick Court, & curia chriſtianitatis, conk, 
ders theſe verbal Injuries as Scandals, and fo they are alloy. ; 
ed, not only to puniſh the ſame with Pecuniary Mul&s, bl ; 
with Church Cenſures, ſuch as ro make the offender uy x 
at the Church Doors to expiat a Slander: though it was p 
ledged , that the infliting of ſuch puniſhments, was ol ;: 
proper to Kirk Seſſions, the 15, of February 1669, Bu 
though they be the only Judges competent to verbal Inv (; 
ries, where they are Scandals; yer in verbal Injuries & 
to perſons of quality, which are called inLaw, ſcandala may 
tum, the Council ſuſtains it ſelt Judge competent, the Kin 
being as the Author, {o the Protector of all the priyiledg 
of the Peerage; and in verbal Injuries likewiſe done to 
giſtrats, the Council are alſo Judges , Magiſtrats repreſen 
ing the King , and being his Inſtruments in the Gora ,| 
ment, | Li 

W hen verbal Injuries are done by Members of a Court 
one another, that Court is likewiſe Judge competent, i 
Courts ( how inferiour {oever ) having an innat Power 
chaſtiſe its own Members , and to preſerve the eſteem duet 
it ſelf, and therefore, if any ſtranger who has a Procels, « 
pending before any other Court , as the Seſſion, Sheriff, 
do abuſecontumelioufly any third Patty , though noMe 


ber: yet theſe reſpeltive Courts may puniſh the ſame, it 
i 
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T be Commiſſars Furiſdittion, &c. '29) 
ry be done in face of Judgemenre , 'and if it be done toany 
Inferiour Judge extrajudicially , that Judge if he bein the 
aQual exerciſe of his Office, he may likewiſe puniſh the ſame, 
except the offerider be a Member of the Colledge ot ſuſtice, 
for in that caſe the , Judge extrajudicially injuted , truſt com- 
plain tothe Lords, but cannot impriſon them ſummatly , be- 
cauſe, it this were allowed, theſe Members might be abſttaR- 
ed from (erving the-Liedges, as an Advocat when he is t6 
plead a Cauſe, or a-Clerk when he is to give out a Decreet - 
and this laſt has been frequently ſo decided, 

Though 'verbal Injuries amounting to Scandals, are only 
to be puniſhed by the Commiſſars, yet where they have no- 
thing in them of Scandal , bnt are rather refleions upon the 
Honour of the party injured, as to call a Gentle-man a Pup- 
py,oran Aſs; it-may be the Privy Council,and not the Com- 
miſfars are Judges competent, 

The Commiſſars are alſo Judges competent to Adultery, in 
ſo far as concerns Divorce, wid, tit. adulterii, 

' II, How far theCommiſlars,andInteriour Judges,are Judges 
competent 'to'the improving of Wits, and declaring them 
falſe, has been variouſly decided, bur they may be reduced 
to theſe concluſions, 1, No Inferiour Judge is competent, 
totry the falſhood of Writs, by the indire manner of impro- 
bation, -that is to ſay , by preſumptions , for that way of try- 
al being in effet , nobilis officii , is only competent to the 
Lords of the Seffion, 2, Commiſſars , and other Inferiour 
Judges, are only competent to improbations, even where 
the dire&t manner is extant, it improbation be propon'd by 
way of exception, or reply , for then the tryal of Falſhood 
tallsin neceſſarily as a part of the Proceſs, and without this 
were allowed to theſe Interiour Judges , they could proceed 
1n no caſe; for 1f a purſuir were intented before chem., upon a 
Bond, they behoved to fiſt , if the Bond were alledged to bg 
lalſe; or to ſtop , it the Cetencer ſhould offer to improve the 

Fit EXECUL, 


409. The Commiſſars Furiſdiftion; &c. 
execution of the Summonds - but yet they are not competery. 

way of Action, even where the dire&-manner is extant ; 
a5 was decided the laſt of November 1 630: Williamſon cont, 
Cuſbney,.. 35 It the Commiſlar, or other Interiour- Judge, 
pronounce once.a Decreet, he cannot thereafter reducehis 
own Decreet -, as having proceeded: upon falſe executions 
though the executions -were given by his own Officer, ſince 
they are.only Judges competent to ſuch forgeries , ;ncides. 
ter: but, after ſentence, they are fun? z-as was found the 
29, of Fanuary 1677, Cowan, contrathe Commiſlat of Gli 

ows  Phiſcal , . and according to theſe concluſions , the 
The inſtcuions given to the Commiſlars , are to. be inter. 
preted, 
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TITLE X1. 
. The Jurisdi&ion of Regalities 
. -1n-Criminals, 
l 
erence tera 


i, The Origine of Regalities, 
:, They are accounted Inferiour Fudicaturs, 
;, Why the Heritor of a Regality, i called 4 Lord of Rega+ 
lity, 
4, Whether His Majeſty may ere Regalities within the bounds 
of Heritable Furiſdiitions, 
5, They cannot repledee in caſe of Treaſon , nor from Fuſtice 
CA1YS, 
6, The difference betwixt Eccleſtaſtick and- Laick Regalities, 
and from whom they may repledge, 
, The form of a Repledgiation, 
; Regalities muſt have a Burgh of Regality, and to what that 
Burgh « tyed, 
Ws: The effects of a-Lord of- Regalities power, 


. DY the Feudal Law ( to which Regalities owe their 
1) -origine-) alia erant regalia, ' alia erant feuda regalems 
ienitatem habentia , which is the ſame difference in our -Law, 
detwixt Regalia, and Regalities, Regalia, are ſuch privi- 
ledoes as immediatly belong-to the Crown , and donot ort- 
Fif2 ginally 


402+ The Furiſdiction of Regalities, &c. 
einally belong to , nor can be communicat by any elſe, ſuch, 
25 to Coin Money., to open Mines of Silver, Gold, &: 
But-Regalities are Fews , which are granted by the King to; 
Subje&, they have as large a Juriſdiion, as the Sheriffs haye 
in Civils, or the Juſtices in criminals z the hab:lis mod, 
of granting which Rights, is by Signator , wherupon a Char- 
ter follows, which paſles the great Seal, 

IT, Regalities are accounted inferiour Judicaturs, cap; 76, 
un, attach, by which it.is Statute , that no inferiour Judge 
all judge the Pleys of the Crown: and Regalicies are ex: 

preſly numbered amongſt ineriour Coutts, CA, 173, Pu, 
13: K,Fa,6- By which ir is likewiſe Statute, that he who 
ſtrikes any perſon, in preſence of the Juſtices, ſhall incur 
the pain of death 5 but he who ſtrikes any betore the She. 
riffs, Lords of Regality, or other interiour Judge , ſhall on- 
ly pay a hundred Pounds ; but though chey be accounted ig 
teriour Judges , when compared with the Juſtices , or Com- 
miſſioners of Juſticiary, yet they have greater power in the wy 
of their procedor, and in the proportioning of their fines, then 
Sherifts, orother inferiour Judges have _ for they -may figt 
ina hundreth Pounds, though Sheriffs and others cannot, 
was. found the 30 of Fanwary 1663, Stewart againſt Bogle, 
And generally they have the ſame power , and the ſame al 
lawance with the Juſtices, except when an expreſs Law maks 
2 difference betwixt them, 

The43.cA#, 11, Parl. K, Fa, 2.appoints that no Ref 
92lities ſhould begranted , without deliverance of Parliament, 
which nullity,, of old , could not have been received, ! 
exceptionis, if it was clad with poſſeſſion, Hadd. 1610, 2 
they were ſtill ſubjet- ro Revocation by the King , ifthy 
were otherwiſe granted , as may be ſeen- by the Revocation, 
1633.and all preceeding. [- 

I 11,' Hein whofe fayours the Regality is granted , is ſl 
ealled the Lord of Regality ., though he be oben but 

aro 


The Furiſdion of Regalities,&c. 403 
Barrony | the reaſon of which, I take to be, becauſe by the 
4%; Wfcudal Law, tria erant tantum feuda regalem dignitatem hae 
02 Whextia, & quibus  inerat juriſdiftio regalis , Viz, Ducatus, 
ve WcHarchiovatus, & Comitatus, and by the ſame reaſon it is, 
iu, What no Lands can be comprehended under this juriſdition by 
iar- MWour Law , but ſuch as belong to him , in whoſe tavours thar 
urildiction- wag granted\,. either in Property , or Superiori- 
76, Wy; and therefore ic was found, that His Majeſties Palaces, - 
dee MW though ſituated inBurghs of Regality, ) were in Law no part 
6x- ot che Regalicy, but off the. Royalty ,. and that ſuch as lived 
rl, Min chefe Palaces; could not be cited ar the Head Burgh of the 
who {Megality > but- at the Head Burgh of the Shire , the 
cur {W'1, of Faruary 1662, L, Carnegie againſt the Lord Cran+ 
She. Wor”. . 
00-8 1V. Whether His Maje#y may ere& Regalities within the 
d in» Wounds of Hericable.Sherift-hips , is controverted with us, 
'om- nd it he may , certainly he may thereby evacuat the Office of 
way Wberiff: ſhips, though bought with teal Money, which is 
then Ward, . And yer the Exchequer paſt a Signator of Dramlan- 
 fige Mhies > albeit Niddi/dale, within the bounds of which Sheriff- 
t, 3 MWipitis erected , be an Hericable Sheriff-ſhip, and the like 
gol, Wecifion is related by Hop, M4. hz, and the reaſon ſeemsto 
ie al- We, that His Majeſty by granting an Heritable Sheriff-ſhip,al-- 
nakes {Mers not its nature z . and che nature of a Sherift-ſhip, is, that 
is Majefty 1s not thereby diveſted of Juriſdiction, and the 
\ Re-FWteriff appointed , being bur His Majeſties Deput , his Crea- 
ment; {Wion cannac hinder His Majeſty to erect a new Furiſdiction- 
jithin its bounds, . as he may ere&a Burgh-royal therein, or 
Juſticiary, &c, When Lands are diſpon'd in Conjun&t- 
, the Heritor retains ſtill the Office of Regality , Hep, 
bee, tit, 
V. . Albeit -it be regularly true , that Lords of Regality 
we the ſame juriſdiction with His Majeftzes Juſtices : - yer 
isule ſuffers two exceptions, 2, In the caſe of Treaton, 
to 
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- to-which the juſtices are only judges competent, and thatty 


only where the Treaſon libelled , amountsto thecrineg 
Perduellion; but even in Statutory Treaſons , {uch asfir 

of Coal-henghs,- thetft-in landed men, &c. And ſomeLiy. 
yers are likewiſe of opinion , that theſe crimes which ae 4 


| Clared to be the four Points of the Crown, viz, - Robls. 


ry , Murder, Fite-raifing, and Raviſhing of Women, ſhoul 
not be liable to their juriſdition z whiclr opinion is founde 
upon the 2, cap, leg, Malcolm, 2, By which it is Status, 
that all Robbers, Forcers of Women , ' Murderers of Me 

and Burners of Houſes , ſhall an{wer betore'the Kings Juſtic. 
arz and are therefore called Pleys of the Crown, Andy 
the 14, cap, Stat, cAlex, 2, it is ordained , that in all th 
Courts ot Biſhops, Abbots, and the Lords whatſomere, 
theſe four Pleys ſhall be reſerved from their Court, tothe 
Kings own Court, becauſe they belong to the Crown! 
which is confirmed by the 76, cap: quon, Attach, . Likeas Shen 
de verb, fienif, Upon the Word Placitam, is Clear , tha 
theſe four Pleys of the Crown , belong only to the Cronns 
juriſdition, or Juſtice-general, in the ſame manner with 
Treaſon he-there likewiſe obſerves, - that they are calledplai- 
ta , from the French Word /placitare , which - ſignifies Lit 
gare, as Mollinews obſerves, Sup, cur. Parl, parti, Primocaj: 
Sexto : And yet defadto, Lords of 'Regality do ordinary 
jadge upon theſe crimes without any Commiſſhon, And! 
find that the 22, of Fly , Brews 1s afſoikzied from a purſuit 
of Fire-raifing , becauſe he had been formerly purſued betor 
the Marqueſs of Hamiltoun , and aſſoilzied, Actions of L 

forcement alſo, in my opinion, being intented before the]i 
ſtices, cannot be repledged, for the Kings Meſſenger bely 
then Deforced, it is not fit that His Majeſty ſhould be obs 
lieged to ſeek juſtice from inferiour Judges , where His Offs 
cers of State cannot attend to purſue, and cap, 27,1, 4, ty, 
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namo wetito ,- and this the Juſtices ſuſtain'd , the 23, of 


wember 1675; in thecaſe of William Crighton, though the 
bate was not allow'd to be booked, 


The 2, exception is, that no Bailie of Regality can repledge 
2m Juſtice Airs, A&@29,- Parl, 11. Fa, 6, which was like- 
ſe Statute formerly, by the 26, 4, Fa, 2. Parl, 6: But 
this caſe , the Bailie of Regality may fit with the Juſtice- 
aeral, yet ſeing the forſaid 47 of the 11, Parl. King, Fa, 6 
lowes only no Repledgiation to be from Juſtice Airs, hold- 
by the Juſtice-general, ir may be doubted, if when Juſtices 
rsare holden by the Juſtice Deputs, or others, by vertue 
particular Commiſhons, there may not be Repledgiation 
lowed in that caſe ; but I think there cannot , ſeing the 4&7 
Parl, Fa, 2, is generab: and Skeen remarks this as a privis 
ge of the Juſtice Air, qua tals, 
I, Regalicies are divided with us, inEcclefiaſtick,andLaick, 
clefiaſtick Regalities were ſuch , as were ere&ted in favours 
Biſhops, Abbots, &c, And there are but very tew Ab- 
es in Scotland which were not ereRed in Regalities z and 
ten theſe were annexed to the Crown, by the forefaid'29, 
#, Parl, 11, K, F4.6, It is declared , that the Bailie, or 
ewart of the Regality ſha}l have the ſame power he had be- 
eto Repledge,, from the Sheriff, or Juſtice-general, in 
ehe have prevented the Juſtice-general , by apprehending, 
citing the Perſon, before he be apprehended , or ciced-by 
juſtice; but, it the Juſtice have prevented , as ſaid is, 
the Bailie , or Stewart of the Regality,/ ſhill not have 


wer to Repledge, but he may fit with the Juſtice-genera), 
be pleaſes : ſo that in effe@, by this a&, there is difference 


wixt Ecclefiaſtick and Laick Regalizies 4 that in Laick 
galities , there is a Right of Repledging ſtill , as ſaid is; 
eras Ecclefiaſtick Regalities have not this priviledge, ex- 
t they preveen the Juſtices but otherwife , the Bailie of 


ality. may only fic with them - Which difference ſeems 
to - 
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tobe acknowledged in the debate , at His Majeſtzes Advyy 
inſtance, againſt {ſeveral Fore-ſtallers, upon the 26. of 7, 
1596, Andthus Mr, Fohn Preſtoun , then Deputetoth 
Regality of Muſfelburgh, was not allowed to Repledge jy 
ſit with the Juſtices, in the tryal of fome Witches , upon4y 
29, of Fauly 1661, The reaſon of this difference was , 
the Regaliries having been only granted, in favours of the} 
lIigious Hoaſes which were ſuppreſt, The Regalities becy 
extinguiſhr with them, and His Majeſty having, ex grg1 
only renewed their Offices to the Lords of Erection, | 
thought that they were abundantly gratified , by this 
conceſſion , without allowing them the power to exclude; 
own Juſtices, in caſe of prevention 3 and this was alſo a 
vour to the Liedges , in not croubling them with two Coun 
Nor were the Lords of Regality much prejudged for bytl 
ſame At, they retain the whole right to the Eſcheats, : 
Fines, even of theſe who are condemned .by the Juſlic 
And therefore the Lords found , that the Lord of Reglli 
had right to. the Eſcheats of ſuch as were condemned by 
Juſtices , or Juſtices of Peace, the 22, of Fuly 1 664, Eli 
beth Sutherland contra Conradge : lo that this holdsnot a 
whete the Juſtices ſit with the Lotd of Regality; bur like 
where the Juſtices condemn without the others concourle; 
yet it may beurged , that ſince the Lord of Regality| 
not in that caſe, he ought not to get theſe Caſualties, wii 
are the reward due to theſe who do : juſtice, and the Lo 
Regality his himſelf only to blame , who did not either 
veen , or tepledge, | 

Bailies of Regalities may likewife repledge from theKi 
Lievtenent, as was found the 19, of Auguſt 1596, . A 
is clear by the foreſaid Ac of Annexation : and likewilen 
any Commiſſioners appointed by the Council, as was {ou 
May 1568, And from the Juſtices of Peace , in Riots 
Bloods:as was found by theLords otSeſſion, F uly 1617.th 
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theſe cauſes being of ſmall moment, -and requiring ſummar 
2nd unexpenſive cognitions, ſeem to require eafier , and leſs 
ſolemn tryals in the procedor , then repledgiations will al- 
low, And yer by c, 11, de appell, I-find that /icebat in 
remimina appellare ; nor can the parties injured complain, 
fince they might have made their application ro the Lord 
of 'Regality > Nor-ſhould their .errour. prejudge his juriſ- 
dition, 

VIL The manner of repledgiation from any Court, is, that 
(ther rhe party himſelf, who hath the power of repledging, 
xr ſome other having a Procurator from him , compears and 
produces his Chatter of Erection, tor the procuctien of the 
Seafing is not ſufficient, ſeing that is but aſſertio Notaris: yet 

Wſomecimes-withour production of the Charter, repiedgiation 
vill be fuſtain'd - becauſe it is notour that the repledger hath a 
gality; as in the Duke of Lennox caſe, 1637, Asallo, 
epledgiation will be ſuſtain'd , 'upon produRion of the crimi- 
al Regiſter, bearing, that it was formerly ſuſtain'd to the 
ame perſons, May 1668, Ardncaple againſt the Commiſſt+ 
ne:s of the High-lands: Yet it may be doubted, whether the 
roduftion of a-Lord of Regalities retour, will be ſufficient to 
ſtrut that he hath a Regality - and it appears ic ſhould, ſince 
retour is a-ſentence,, and (o is a ſufficient intruction , till ic 
ge reduced, 

He who offers to repledge, muſt find Camtion of Cu/rach to 

Wo juſtice, within year and day , upon the pe: ſon whom he 
epledgesz andit the Judge to whom he's repledged, doth 
ot juſtice within yearand day, he tines his Conrt ( as we 
lit) for yearand day ; and the Calrach ( tor ſothe Cau- 
'oner is called) who hath, upon his becoming Ciurioner, 
drrowed the Defender, is inan unlaw , and the Judge from 

"om he was borrowed , or repledged , may proceed to do 

tice, as tormerly: Skeen, dewverb, (iz, The Pinne! like- 
ile, who 1s repledged , muſt fiad Caution for his own ap» 

Gge Pearance 
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pearafice before the Lord 'of Regality ; to underly the Ip, 
for the crimes laid to his charge, the 16, of May 1599, Paid 
Mckalla, againſt the Regality of Lennox. Y 

No perſon<can be repledged , except he be preſent atthe IM cl 
Court, trom which he is deſired to be repledged : . fora px. MW 0 
ty who is abſent, cannot find Caution to fiſt himſelt betore Wh v 
the Court; to which he is repledged 3 as was found inthe IM ri 
caſe of , Armſtrong , who being purlued for murdering fone. IM at 
Guſtometrs , was defired to be repledged by the Earl of 4. I 
ngndale, Anno 1666, Nor can a perfonbe repledged it. Wt! 
rer defences are proponed for him- - for this being ; reca/v MW v 
tio juditis, it muſt be, ante omnia, propon'd, dum res eitin. WM 2 
$E2ra, 

*V ITI, When Regalities fare ereted , rhkere.is a Burgh: Wh 2 
of Regality expreſſed therein z and though'thar Burgh my I in 
cbooſe Bailies, yet the Bailieof Regality hath ſtill a cumulz. W m 
tive. juriſdiction with thoſe Bailies of the Burgh of Regali- W E 
ty. in that ſame way that other Superiours retain ſtill a cu- I of 
mulat.ye juriſdiction with their Regality z .as was found the WM 21 
24, of Fanuary 1668, betwixt. the Bailie of K:l/;mure , and WM St 
the Burgh thereof, This Burgh is oblidg'd to maintain a ſuf. WK 
fic.ent Priſon , not only tor Criminals , but for Debitors , by MW JI 
the 273, <A&#, 15, Parl, Fa, 6, Andall Captions bear the 
Letters, to be. dire to Bailies of Regalities, &c, An! IM bt 
yet by that. At, theſe Buighs ſeem cnly ro be oblidg'dto MW by 
intertain Priſoners , where there are Provoſt}, Bailizs, and MF is: 
Common=2ood , Nota , that theſe words of thit At, 4 Il {el 
—_—_— to Stewarts ,and Batlies of Regelities , are1ll prim- ff an 
ed; tor. the word to thauld be.or, The. Lords likewiſe decided MI {fo 
thos:againſt the. Bailics of Regalities , the 7,-of Fuly 1668, WW B: 
Hamiltoun contra Callender, In this Burgh all Courts muſtbe 
holden, Yer getenders are oblidg'd ro compear at any other MW th 
place within the Regality , to which they were expreſly cit- W mi 
eds AS. Had, :obierves-ing calc, the.26, gt cHarch 1622, in 

Or 
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Or, if the Lord of Regality was in uſp tq hold his Cour elſe 
where , for a conſiderable time , wichour incerryptign,, the 
Vaſſals, or any, other Defender, is oNligg ro-appear thereat, 
though it be not the place defign'd, in the Charter of Eeti- 
on, 45 Hag. obleryes, December 1624, And if the party, 
who is cefired to be Repledged, dwelc within the al 
ry, the timeof the committing of the Crime, the Repledgi- 
ation will be ſyſtain'd, though at the rime ot his being accu 


in. | {ed, he- be removed without the Regality : as was found, 
if. W the 21, of November 1632, in the cale of one Weems, 
(x WW who was deſired to be Repledged ., to the Regality of 
in. WW Meathwen, 


Lords of Rega!lity are obligged to hold Juſtice-Courts twice 
a Year, 3, Parl, XK, Ja, 2. AF. and it they be negligent 
nay WF in cauſing refr and ſtolen Goods be reſtored, the Sheriff 
il; W may fulfi! cheir place, 4 rx, Parl, 15, Fa, 2, And when 
ali- W Eretions fall into the Kings hand , the Inhabitants there- 
ca- MW} of may be juſtified, id eff, judged by the Juſtices, A# 
the MW 26. Par, 6. K.F.6 but this AR can only take place, till a 
and WF Stewart , or Bailie be appointed, For Rezalariter-, the 
ſuf. vo own Stewatts of Regalities may repledge from the 
b ultices, 
: A Lord of Regality cannot fit himſelf in his own Corr. 
Ani MW but muſt adminiſter by a Bailie , who is ſometimes admitted 
dro I by a Gmple Commiſhon , during his life, or otherwiſe he 
and IF is admitted to be Heritable Bailie: which Right paſſes by In- 
, 5 feltments bur this Bailie is in Lands belonging to the King, 
in- MY and is properly call'd the Stewart of the Regality : though 
ded MW ſometimes the Kings Deputrs in Regalities , are likewiſe call'd 
$63, MW Bailies, asin the 5, 4# 3, Porl, X, F. 2, 
| be IX, Lords of Regality cannot cite Witneſſes, without 
ther I their owp juriſdition, but they muſt haye Letters of Supple- 
/ cit- MW men for .that Office; though generally they may proceed 
6:2, in the Game way that the Juſtice.General doth z but they 

Or Gee 2 - may 
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may exaRt Caution to enter as Law-will, from the defender 
after-ſentence - is given, . 8s was found the 7, of 0ober 1668; 
betwixt Mr, John Preſftonn , and Mr, Fohn Pape , . which 
ſeems to be a greater privitedge then the Juſtices have, who 
cannot preſently exact Caution of any perſon, for paying an 
vnlaw'; but can only raiſe Letrers of Horning uponthe AR of 
Adgjournal, | 

The Lords of Regalities have right to the ſingle Eſcheat of 
rebels, living within their juriſdition; as alſo to the Eſcheas 
of all perſons ,. condemned forcrimes , commirted by the [n. 
habiranes within their juriſdiion, albeir condemned by the 
Juſtices : tom. which general "rule , Hope in his leſſer Pra: 
Riques , excepts only the caſe of Treaſon, bur it may he 
duubred , whether exception may nct be likewiſe made 
of all other Pleys of the Crown , ſee ng the Lord of Re- 
gality is no more Jucge competent. to theſe, then he is to 
Treaſon, 

I was once conſalted , whether a Lord of Regality might 
place a Gallows upon any patt of his Vaſſals Land, lying withs 
in his Regality ? © and at firſt it ſeem'd that he mighe + for, 
unaqueque gleba-ſervit- and what was lawtul in ſome part, 
was, where there is no reſtriction lawtul in any part» but if 
there was a former place fix'd upon by cuſtome , I think the 
Lord of Regality could nor alter the ſame, 2, If there were 
any apparent deſign of affronting the Vaſſal , I believe he 
could not uſe this priviledge z as .if he did offer to place the 
Gallows, at his .Vaſſals Gate, or at his Garden-door, or any 
{uch places : for , where the Law fayes , that quilibet poteft 
vt jure (no, itadds, modo hog non factat principaliter in emn- 
latipnem alterizs, 2, Evenin otherplaces , there is ſome mo- 
deramen & decorum , to be obſerved : andIdoubr nor, but 
upon application to the Council ; they would appoint ſome 

perſons to-:chooſe an indifferent place + - for even in theſe (er- 
vitudes , #b# wnaqueque gleba ſexvit > hoe accipiendumeſt ci- 
| wiliter 
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liter ( ayes the Law ) .&*n0n judaice : for ifa man-ſhould. 


fenders: ormea ſervitude ofa way to my houle through any part of 


7 1668: 


ich {sground, yer I could nor compel him to throw down his 
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= =  Theorigine of this office, and how it-is conveyed in Scot-' 
land 

ep] land, CSE 

; | is the chief preſerver of the peace, and ſo may-ronwocet 

ae = Ke the A wt apprehend ſayers of Maſſe,: falſe 

Jf-. but Coyners, Vc, : 

2 ſome t, He ts not Fudge to the four-Pleys of the Crown, . 

eſe ſer- th, . The way of procedure before the Sheriffs. | | 

met cific Ni hether he may jndge where no privat party m_—_— - 
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6. Heſhould attend the Fuſtice Aires, 
7, How he t« to be puniſhed if he tranſereſs in his office ? 


Lluredus,in the League made with GyntherwKing of Dy 
mark, divided England, in Satrapias, centurias, & gee 
rias, and called Satrapiama Shire, that 1s to ſay, a SeRionq 
diviſion of Land, from the word Shire, which fignifies tocur 
ſo that a Sheritdom is a Juriſdiction within the bounc's of ap; 
ticular limited Countrey : Iris called in our Latine ſtile, vj 
comitatus and though moſt of the Shires 1n Scotland be erg 
&ed in Sherifdomes by particular Acts of Parlizment, yet h 
an unprinted Act in Ano 1504, It is declared that His Mijg 
ſty may ere, unite, or divide Sherifdoms withour.conſent 
Parliament: And though his Majeſty ere& a Burgh-roy 
or Barrony within the Sherifdome, yer they till continue 
be under the Juriſdition of the Sheriff, and they have a cum 
lative Juriſdition withhim z but not privative ot him, $h 
riffs in Scotland, are either during lite,and then the office p; 
by a ſignatour, and paſles thegreat Seal, or otherwite it isc 
ferred as an heretable right, quo caſu, though it be tranſmi 
red in the ſame way and manner with other hererable righ 
yet becaule it is merum jus incorporeum, it requires no (eafir 
but albeit all theſe heretable offices were upon good reaſons d 
.charged by the 44 A 1 1. Parl, XK, F. 6. (eing induſtria per 
ne reſpicitar in judice; And albeir, K, F, 6, and King Char 
-the firſt, diddefign-tobuy in all the heterable Sheritſhips, 2 
bought in many, .yet there are many of them-to this day injc 
£<d'by Noble-men and others, 

11, The Sheriffs of Scot/and, have a Civil and Criminal 
riſdi&tion, but the laſt of theſe, is that which we ate only 
conſider as peculiarto this Treatiſe, 

The Sheriff is in effe&t the ſupreme Juſtice of peace, 
whom is mainly eatruſted by the Law, the ſecuting ot the g 


nary 7 be Furiſaiion of Sherife in Criminals, 41 
; 20d tranquility of that part of the Kingdom which is (ub- 
&to his Jurifdiction; and therefore though no other perſon 
{lowed to ride with gatherings of the Liedges, yet the She- 
is, Nor can he be purſuea for a convocation upon that 
of DeyWcount 3 ſejng he may convocar ar his pleaſure for repreſfing 
& decytumults, and upon mny other accounts, as was tound in 
-Rion orezry 1664 betwixt the Earl of Seaforth, and the Laird of 
s to curÞllingomn, tor it doth belong to his office, to diſcharge all 
of apa arocations of the Liedges, and if they retuſe; he ſhou!d con- 
tile, o;{þue his Court, and advertiſe the King, K.. Za, 3, Parl, 14. 
d be ef. 194. KEPT) : 
, yet bY Albeir, 2» civilibus, neither the Sheriff, nor Birrons,, can 
lis Maj Cow ts 7 fertat,or cloſe, time of vacance, Yet in Crimi- 
onſent Wihe my holdCourts during the time ofvacance quia pericu- 
7h-roy eſt in mor4,4s is obſerved by Haddingtoun,the 19, Fanuary, 
ntinue $23, And Sheriffs has not power to exa& ctution trom a 
e 2 cumWletator to underly the Law, for he cannot proceed except : 
im, Sher the detender be cited, or, deprehen (us inflagrants crimi= 
ice paſlſ$,25, Hart. 162 8, 
> it iscoM{deSheriffis Judge competent to the crimeof Witchcraft, 
tranſmiMWn Mary her 9.-Parl, Act. 37, albeit de praxt, none uſed t 3 
Jle righWx Wirch-crafr, bur the Juſcices, or {uch as have a parti= 
o (ealinfÞſ« commitſion trom che Council, They thould apprehend 
-aſons dF xyers and hearers of Maſle, 475. Pa,1,K, 7.6, And 
ria per ſtrikers of falſe Coyn, F, 3, Pa, 3.cap. 18, but. they are 
ng Char allowed by the Law expreſly to proceed in either of theſe 
ſhips, 3 from which it may be argaed that they are not Judges - 
day injaſÞpeteat thereto, for elſe the Law hd expreſly.allowed 
mthe ſame, & incluſio wnius eſt excluſivalterius :) They: 
iminal Mid apprehend, puniſh and baniſh Sorners, F, 2,7, 6, cap,” 
ace only fgyptians, F. 6, P.12, cap, 124, Idle-men, Fa, 1. P, 3. 
66, Shooters with fire-works, Q, Mary, Par, 4, cap, 9, 
Yeace, ſtallers, . F. 5. P. 4. cap.20,- TranfÞorters of Near and 
of che oF? ; and. other Catecdl, Fa, 6, Pur, 7.” cap, 124, Fa. 6," 
Pars 


e? 


414 Furiſdifion of the Sheriffs in Criminals, 
+Par, 12, cap, 129, The deſttoyers of Planting,. X, F, 6, p 
£ap. 84. ; 

I LI, Sherifts may. at any time condemn for-Blood-yei 
but the penalty cannot e&ceed fitty Pounds, * 

The Sheriff nor no other inferiour Judge, can Judee 
four Pleys of the Crown, viz, -open Robbery, Fire-raiſi 
and raviſhing .ot Women, and Murder, Yet of old, She 

; might fit uponSlaughter,itthe committers were attactht wit 
fourty dayes thereatter , cap, 59, quon, attach, And 4a$ 
Par, 6, F.1, Andit he be taken red hand, he ſhould beex 

cute by the Sheriff within that Sun, 76i4. And yet by the 
Ad, Parl, $,K.F.4, Three Suns are allowed conform 

.theold Laws; and it.che commitcer of the Slaughter fl 
the Sheriff. ſhall acquaint the next Sheriff, and fo trom 
Judge to another, until thecommitter .be apprehended, : 

when he is caken , he is to be ſent back to that She 

: where the crime was committed,where juſtice is to be done1 
on him, and it he be found guilty of Fore-thought Fellony, 

ſhalldye; therefore A 89, Par.6.F4.1, Ratified At28,z,t 
£K, Fa, 4, with this addition, that it any heretable Sheriffo 
his duty in proſecuting of this crime, atter this manner, he 
loſe his heretable office for three years, but it he have or 
that office for-the time, he ſhall loſe ir during all thattin 

From which Acts, it may be concluded, tharc the Sheriffs is: 
only Judge competent to Slaughter, but to murder, and be 
tothe one and to the other at any time, it he has either 
prehended the perſon, or has ex in continenti, done dilig 
tor apprehending him, but the Sheriffis nor Judge compet 
to murder, though committed within his juriſdiftion, exc 
in either of theſe caſes, | 

IV. The way ef procedure before the Sheriff, is by anAf 
and the Procurator-Fiskal is purſuer in place of His Maje 
Advocat; Yet ſometimes the Sheriff, or Barron may cond 


upon .the Pannels confeffion, without an Aſſize, as Dur, 
| ſe! 
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The Furiſdiftion of Sheriffs in Criminals. 4.ts 
ſetyes, penult Fanuary 1622, but if the party be preſent, the 
Sheriff cannot condemn him, as holden, . pro confeſſo., though 
he refuſe ro deponz but eo caſu he muſt pur him to the know- 
ledge of an Afize, as was found 24, Fuly 1633, Dickſon cone 
rs Halyday, And albeit a blood proven by contefſion, may be 
puniſhed by an unlaw of fifty pounds; yer when blood is puniſh- 
ed upon contumacious retuſal'toſwear, -the unlaw cannot ex 
ceed ten pounds, 17, February 1624, 

V, The Sheriff may purſue, when any perſon compears and 
inſiſts with him in the purſuire, bur if the crime be puiſued 
by way of indicement without the concurrence of any party, the 
Jaſtice general .is only Fudge competent thereto : Skeex 
whe Sheriff, bur that rule is too general, and may admit of 
this diſtinction, vis, that either the Thiet is caken with fang, 
2nd then the Sheriff may proceed to judge him , though no 
privat purſuer inſiſt againſt him, Nor needs there three tangs 
for juſtifying that purſuit , Albeit Sheriffs now never pro« 
ceed,but where'three fangs are proved,Or elſe no tang is tound, 
&eoca[u, the Sheriff cannot judge the thiet , except there be 

zpurſuire intented at the inſtance of a privat party, 
V I. The Sheriff ſhould affiſt in all Juſtice Aires holden by 
the Juſtice General, or the Chamberlain, and ſhould produce 


in the verifications of all the Summonds which is made to the 


Juſtice Air, and ſhould make proviſtons at the Juſtice Air, and 
his Clerks, which ſhould be allowed in the firſt end of his ac- 
compts to the Exchequer, and he ſhould arreſt ſuch perſons as 
the Crowner cannot arreſt, and ſhould thole an Afſize upon 
thelaſt day of the Juſtice Air,anent the execution ot his office, 
a, 3, Parl, 14.cap, 102, andif hebe found culpable, che 
A General may remove him from his office till the next 
Parliament, and put another in his place, to officiat in the in- 
terim, $f, Rob, Bruce, ex lib, Sconen, related by Skeen,ibid, 
but much ot this is antiquated by cuſtome, for the Theſaurer 
ſends-along with the Juſtice Air, a perſon ſpecially commiſſio- 
Hhh nated 


416T be Furiſdiftton of Sheriffs in Criminals, 
nated by them, who defrayes the charges of the Juſtices and 
Juſtice Clerk, 

" VIT, Ifthe Sheriff fail in his duty, he was puniſhed of old 
by the loſle of his office during hislite, and impriſonment dur. 
ing His Majeſties plealure, $t, David Cop, 13. & 69, but now 
for negligence in h:s office, he tines the fame to year and day, 
and is punithable in his per:on,and goods, at his Majeſties plea- 
ſyre, Fa, 2, Par, 14. cap, 37, . And yer the Lord Teſter, ha- 
ving ſuffered two Thieves neglivently to eſcape, and his here- 
table office of Skeriffhip, being upon that accompr taken from: 
him. by. King Fames the fitth, that Decrect was reduced, 
tor it was found too (mall to infer the los ot an heret.ble 
office, Stat. Seſſionts, pag. 34. which is obſerve by Hop, like- 
wile1n his larger Pratiques, 

It rhe Sheriff abſolutly refuſe to do Juſtice, he loſes like- 
wiſe his office, and is puniſhableat his Majelties pleaſure, but 
it he do injuſtice, he loſes his office, it it be heret ible, tor three 
yearsz bur ifirbe not heretable, he loſes it during thetime 


ne was to enjoy it iormerly, and in both caſes he is puniſhable | 


a: bitraty in his. perſon, and is obliedged to .1etound the dam- 
nage 2nd intereſt (uſtained by the patties Iz{'d, X,F, 3.P, 5, 
cap, 26, but it he bribe, or give partial counlel, he torefauits 
his fame, honour and dignity, and is :kewiſe puniſhable in his 
perſon and goods, K, F,5. Par, 7. cap, 104, It the calc be 
difficuit, the Lords oft Seſſion will ſometimes Advocat the 
cauſe from the Sheriff to the Juſtices, as in the caſe of Thett- 
boot, purſued by Connaage, the Sheriff deput of Inverneſſ 
againſt Makintoſh, And ſomerimes the Council will diſcharge 
the Sheriff roproceed without Advocating the Cauſe, it they 
find either the caſe to be difficult, or the Sheriff and his De 
puts to be fuſpected, 


(47) 
TITLE XIII 


The Criminal Juriſdi&ion 


.of Barrons. 


1, Tn what caſes Barrons may ſudee, 
2, TheClerk of that Court needs nit be a Nottar, 
1, Whether he may puniſh Theft , or Fire-raiſing, 


l, Barron, in our Law, is generally underſtoad'to be 

['N\ one who is Inteft inany Lands, though not ereQed in 
2Barrony; in which ſcnfe he has no Juriſdiction, but only 
that hecan unlaw his own Tennent for Blood commirted 
upon his own ground , as was found the penult of Fanwuary 
1622, Fehnſtoun againſt 'the Laird of Weſt-niſb;t: but a Bar» 
on properly , is he who is Infett with power of Pit and Gal- 
lows, foſſa & furca, 

A Barron Judges crimes inthe ſame'manner , as'they ate 
judged by the Sheriff , and-may like himproceed in time ot va- 
cance, to judge theſe crimes, to which he is'otherwiſe com- 
perent, Bur it has been controverted whether Barrons have 
deen Judges competent to Proceſſes, for penal Statutes, ſince 
the penajry there was to be applyed to the Kings Fisk , and ſo 
ſhould be judged in his own Coutt » bur the Lords found the 
1, of February 1674, that they were Judges competetit 

H hh 2 to 


418 The Criminal Furiſdition of Barrons, 
to penal Statutes, by the conſtant cuſtome of this Nz 
t10n, 

Albeit in civil caſes ,. Barrons: may appoint Bailtes; yer 
Balfour cap, 63, obſerves, that in criminalibus , no perſon 
below. the degice of a Barron, may fit upon Blood , am py. 
teſtas gladii eſt mert imperis que nullo mods delegari poteſt, ex. 
cept there be an expreſs power givenby the Soveraign tor that 
eff:R, as in thecale of Juſtices, and Sheriffs, who have poy. 
er to Deputz and that power of Deputation were unneceſlir, 
if 1t-were otherwiſe competent, 

IT. TheClerks ot all other Courts muſt be Notars, but 
the Clerk. of a Barron Comr needs not be a Nottar , and yer 
the Decteet of a Barron for an uolaw will be (uſtain's , found. 
:d upon a confeſſion, though the conteſfon be nor (ub(crih. 
ed, as is obſerved by Durie, the penult of January 1622, 
But by an Ac of Sedernyf , it isordain'd , that no ſentence of 
any Inferiour Court, tor above an hun.ireth Pounds , ſhall be 
ſvſt:in'd , except it be otherwiſe watranted, then by the con- 
ſent of the Clerk, 

Albe'tby the 75. 4Parl,6,K,Fa, 5, the Barrons Precepts 
{ for Sommonds in- that Court is fo called) ſhould beexecure, 
as Summonds before the Lords, . and Coppies ſhould be letr, 
and they indorſed upon , yet the 11,.ot July 1634, Hay, 
againſt A zrth-, it-was found , that executions by a Barrons 
Officer are valid, though not given.in Writ, and that the ſame 
are probable by Witneſles, 

ITI, A Barron having power, may judgeof Theft, if the 
T hiet be taken.in the#tang , qyox, attach. cap: 100, where it is 
Statuted , that baro qui libertatem habet de ſock , & ſack, rl, 
& theam poſcunt juditare furem ſaſitum de aliquo furto manife- 
flo: ficut haud hebband,, & back beirand, de praxi : BarronsMove 
do not puniſh Slaughter;. yer it may be urg'd, thar they haveMotab 
pawer todo ſo; becauſe, .7, The-power ot Pirand Gallows 
would import ; the power. of, jydging lite-and death,:. 2, ; 

| the 
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the 77, cap. quon attach, omnes Barrones qui habent furcam &- 
efam de latrocinio, de homir-0cciſSione habeant furcam , id 
t Wfcare4m, as the marginal. note bears : and by the 13, cap, 
n W:w, al, 2. Tt is Statute, that Maletators, who hold of 
0» Wiirrons, may be condemned atcer the ſame manner, that other 
x- Wilaleta&ors are, except in the four Pleys of the Crown, in 
at Wyhich , Barrons have no power z from which it maybe very 
n- Mileirly inferred ,, that quo ad,. other crimes they have, nam 
Ir, exceprio firmat regulam in non exceptls, 3, By thegt, A#, 
pl, 1,F,2, It is Statute, ita manbefliin in the Barrony, 
{the Barron be Inte't with ſuch freedom, . he may proceed as 


ver Mhhe Sheriff doth, And albeit Hope in his larger Pratiques, 
ide Mobſerves, that theſe words of the AR. ( if hebe Infeft with 


ich freedom ) may rece.ve various inte: Pretations z . yet I ſce 
vinte:pretation they can properly receive, except this, that 
heſe words are meant, it he have the Juriſdiction proverand 
omperent to a Barron , which is Pit and Gallows , nam 
ba generalia interpretarda (ant ſecundum ſubjeftam mates 
Mm, 

Albcit vilful Fire-raiſing be one of the Pleys of the Crown, 
uce, Wet a Barron may cognoſce upon , an1 punith. the raiſers of 
ett, Wire raſhly , within Husband Towns in the Barrony, F, 1, 
lay, Wool. 4. cap. 75. The words of which Statutes, are, 1t Fire 
rons Wippen within Hasband Towns oft Barronies , we leave them 
ameÞ be puniſhed by their Lords, in like manner, as Pa liffs in 
Towns do with.n Burgh $- in which AQ, by the word, 
ords, are meant Barrons, for they are in ſeveral Acts 
| Parliament , called Lotds of their own- Land , or. Bars 
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vye, and tor blood, he may unlaw for fiity Pounds, bur 
tabove,- 
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A Barron may unlavw for abſence ,” for ten Pounds, but nor © 
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VITLE XIV. 


Of Jaſtices of Peace. 


— —_ — — — 


Ur Juſtices of peace, were called Trenarche, which ſigni 

fies in the Greek, the keeper ot the peace,zrenarche er 
qui ad provinciarum tutelam quietis ac pacis per ſingula territi 
ria facinnt flare concordiam, dicebantur etiam latrunculatoes 
ſen latrownm expulſores, Their Othce was to appichend 
Rebels and Thieves, whom they could only exam:ne, an 
ſend rothe Preſident of the Province, but could not judg 
them themſelves; their office is more tully deſcribed, 1b, 19 
C, tit, 75, but to ſpeak properly, /atrunculatores, were 01 
Conſtables called by the Greek Lawyers, 159/1wrrar 

Juſtices of peace, and Conſtables were once fuliy ſettler 
amongſt us by K, F, 6. but their office having tallen in ceſus 
tude, it.was revived by 38, C44, 1. Parl, 1, Sef, K, Cit 
the 2, 

By this Ad they.are allowed to meet four times in the ye 
and to adjudge of Servants tees, and of mending the his 
wayes, they have power to puniſh the cutters and deſtroyers 
planting, green wood, flayeis of red and black Fiſhes, make 
of moor-burn, keepers of C rooves, wiltul Beggars, Egypria 
and their receptors, Drunkards, prophaners ot the Sabbatl 
as to all which His Majeſty promiſes to give them amplecon 
miſhons: and ro the end, their power may not piejudge any 
ther Court formerly ereted, it is appointed by that Ad 
that fifteen dayes ſhallexpire after thie committing ot the a6 
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-which the committer is to be conveened, Which interyal 


ziven tothe Judge competence to do diligence, and if he omit 
tame during that time, then the Juſtices may judge the 
ne, and one Juſtice has power to bind the party complai- 
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upon, to the peace, under ſuch pecunial Sums as he ſhall 
ink fic, and that either at the inſtance of a comp!ainer, who 

[give his oath that he dreads harm or the Juſtice himſelf 

y:xt the ſum, though none complain, And it any perſon 

n2 charged to make his appearance beſore the Juſtice of 

« (hall refuſe, it he be a landed man, whoſe rent exceeds 

houland Merks, or ten C halders of Vieual, then he ſhall 

jorm any of his Majeſties Privy Council, or if hebea mean- 
jerlon,, he may cauſe bring him by force betore himſelf, 

the Sheriff, or Bailiff condemn any perſon in blood-weit, 
ny other pain, but not proportionally to the offence; then 

Juſtices ſhall inform the Pr;vy Counci), that they may. 
eorder therewith, bur if thete be no ſartiſtation mace by 
Sheriff or Bailiff ro the paity, the Puſtices may modity a 

on1ble (atisfaRtion, 

Ithe Sher. ff or Bailiff. do by colluſion, clear the Delin- 
tof an Aſſize, the patty once cleared is not to be further 
tioned, . but the Judges are co be puniſhed by the Privy 

ancil, 

The Juſtices of peace are declared Ju/ges competent to all 
ts, .and breaking of peace, it the committers be uncer the 
ree of Noblemen, Prelats Councellors, and Senato:s of the 
ledgeot Juſtice, who may reter the Summonds to the par 
th, it he be perſonally Summoned, and thereupon hold 
$confeſt, but if the Summonds be not perſonally exe- 
\ then the defender is to be ſummone4 of new at his dwel- 
houſe, and theſe two citations at his dwelling houſe tha!l 
quivalent to one that is perſonal : it the committers be 
x the foreſaid quality, then the Juſtices, - though they 

| cannor 
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cannot judge them, may for preventing of Ryots, comm 
them to find caution for keeping ot-the peace , andtocyy 
pear before the Privy Council, ard though they compear ng 
yet whatever breach they commit in the interim, ſhall } 
repute as great a contravention , as if they had found ca 
tion : Ar theend ofevery quarter Seffion, "the Juſtices 
peace, are to ſend to the Clerk of the Council, a Ca 
logue of all ſuch perſons, as they either have committed, 
have under ſurecy, with a ſhort abreviat of the cauſe there 
( which is that whichthe Civil Law in the tormer Title cz 
franſmittere cum elogis ) to the end that the Cound 
may determin betwixt and the quarter Seſſion what ſhall} 
done with them, 
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1, Who wert Fadres to trimes in Greece ; andat Rome; 
:, the (uarifdiFBion of the Fuſtite Contt with us. 

, The power of the Fuſtice general , and Jwuſtice-deputs, 
4 The-offtre of Fuff irt-rlerk, 7 7 
5, What Afton? ave peruliar to the Fuſtitt-coutt, 
6, The Mactts-;) 4neCrowners of the Puſtice-contt, 


[, -» A LE Nationshave comthicted the cognition of crimes, 

to thewifeſt of: their Judges ,/ becauſe our tives are 
ar greateft concert) ,- #nd if the Judge errethere , his er- 
four can ſeldom bt'replir'ds, The Athenians had the Areo- 
juge for their Criminal -Covrte + which wasthemoft famous 
Court, then in'the World / of whom the Grecians ui'd to ſay, 
Wi ag O GayYoTor agroTayti7 ay Bergns And they judged Homi- 
ice,, .ina particular place ; « ez, it wis very numerous, 
nd the"sqero+ 2) inſtitute by So/ox , for judging ctimes', were 
ikewiſe 50; Att" Rome, Fraſer, judgedall the crimes 
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424 JunſdiFion of Fuftices, and their Officers, 
chat were committed within the Town, & intra centeſimun 
lapidem,, and the. Preconfuls ,. and'Prelidengs , judged crimes 
in the Couatrey, But the prefedtus pretorio , prefelt us au 
guſtaly, Comes Orientis, 7 Vicarius prefect: pretorio, had al- 
{0-a criminal juriſdixtion, » ot 4 fe 
The Juſtice Cowrt with us, had*for.its Members; the [q. 
ſtice-General ,.. the g uſticerClerk-,;che juſtice» Depurs, the 
Clerk- Depute , che Dempſter, the Officer , and the Ma. 
Lers, TE ks 
[1, The Juſtice- General. is confiture by a Gift nnder the 
great Seal, either ad vitam, or by a temporary. Comm ffi 
on, bur ſtil] under the great Seal z his Sallary ot old, wis five 
Pounds tor eve: y day of the Juſtice Air ,. leg, Malcol, cap, 2, 
num, 3,1, but now it is atbitrary , and rhe ordinary $al. 
lary , by his Giit , is two hundrech Pound Sterling, ty 
be vpluted by himlelt ,.” out ot.che F'nes of Conres , aud 
it he cannot atrain to payment. that way , .;out.ot the Exches 
Que... 1 | 0 5  Wret AP 
" The Tuſtice-Court of old, was the only Soveraign-Court 
of the Nation, andhad then a gie«t part. ot that Juriſcictis 
on , which,the Sethan- hatch now. 4 _ 18s they: were: Jugges t 
Recognitions,- Brieves of Mortanceſtrie, Diſſaſine , Puypre- 
flare, and d ſtriftions for debts, Reg, Maj, (ib, 1 cap 5, 
BN, 2. & lib, 2. Caf, 74: 4108, a11,:caÞ..52; & 53.16, 3, 
c1p.28, And atter the.conſt:tation: of4he-Seſhon, they re- 
main'd till Judges to: Perambuiations., and, Brieves were di- 
reed in Latine, for ti ya! thereof, and'the-reaſon heteot ſeems 
to he , b<cauſe as the Civi] Law-obſeives,; a arma curritur in 
finibareenndy, and the ficteſt perſon tor campeſcing ſuch tus 
mu!ts-, was the Juſtice-gene;al 4 but.now the Sheiiffs,. and 
Livres of Seffion cognolce- ſuch caſes, $ . andI having cu ec 
raiſe an Advocation. trom the Sheriff of Tiviale., arthe in 
ſtance of ſome, Fedkwrghmeng cache Jultices genera) ; ex þ 
capite, the Lords would not tuſtzip the Advocation, but - 
muttc 
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nitted the” cafe back ro the Sheriff, whom they found aiſe- 


m  Yww ol, 
rs competerit, -fothar ſuch Brievs may 'yet'be dire&ted tothe. 
5 au. WY Juſtice-general , though he' have nota pitvative juriſdition 


d al. WY ff£10; ok | 
ITI, I find the Juſtice-genetal , cald the chief Juſtice in 
e Jo- | cheRegiſte:'s, Anrs, 1637, and'1638, and the principal 
Juſticiar, 4-70'T503. The Juſtice Deputswere not limitred 


- wahy defrnic number , but uſually they weretwo, and have 

ach a penſion from His Majeſty, when they were conſtitute, 
r the by Gift from him, which paites the Privy Seal only., and 
m i. © thefe were ſtill call'd His Majeſtzes Juſtice-Deputs, and are 
« five © not Deputs tothe Juſtice-general ; tor-elſe they could not fit 
'p.-2, n judgement with him as they do, and in effe@ they have an 


611. equi! power , and voice with him > but'when he:makes a 
to Deput , he ſhould not fir with him-, '2am aelegatius non' ſimul 
2nd c1mcnrrit, And T find Mr, Alexanaer Colvil, call'd in his 
Gift, General-juſtice-depur, which41s done to denotat the uni- 
rerlality of che Juriſdiction and to diſtinguiſh them from Ju- 
Youre MI tices in that part , ſuch aSare theſe Noble-men and others, 
digi. {bo have the power of Juſticiary-over their own Lands, And 
pes 19 0 Binwies'caſe , the Lords having remitted him ro be tryed by 
"”_ the Juſtice-general and his Deputs, the. Juſtice-deputrs de» 
p 5Me's, that they accepted only ot che remit, as meaning they 
ib, 3,M=< His Majeſties Juſtice-deputs : and when His Maje- 
ey re-{f) directs any Lerter to them , he dives it ito our t11- 
re diy 2nd well beloved Cozen and Councellour, ro our t1u- 
ſcemsMfy and well beloved , our Juſtice-general , and Juſtice-de- 
tar infllns; 

-h cu. Of old , I find there were eight Jnſtice-depurs, The Ju- 
and fice-depurs had formerly the priviledge of being Preſent at 
the Council, which was very fit, becauſe many criminal caſes 
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) 


"3u7 Ec | | 
be ines in beforethem , 2nd they retain ſt. Il the privile!ge of 
ex hucff*0g Preſent 'ar Parlizments - they: were call'd at!or nati ju- 
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nittcd? Iii 2 las, 


ſiciarss,” quon, ' attach. c,'61, & as, R, David. *c,. nul - 


426 J uriſdifion of Juſtices, and their Officers, 
las.. By the 1, Arzicleof the Regulation, 3..-Sefion 2,2, 
Ch, 2, the Office of Jyltice-depyts is ſuppreſt,, and five of 
the Lords of Seſſion-are adjoined tothe Juſtice-general , and 
Juſtice-clerk, four of the number being a. 2zorum, excepr ac; 
Tuſtice Comts. , becauſe then. the Juſtices are divide! , and 
two may be a. Quorum; their | wg Habit is Scailet, adorn. 
ed with whitez. and this I find the Kings of old , had veftew 
Purpurcam ſed albi hgbens non uihil admixtam, Ferion, de ma. 
giftr, Rom. page 574, 
I V._ The Juſtice- Clerk has his- place from His Majefty.by: 
2 Gift, unzer the grearSeal ,_ with-power to appoint Depuis, 
for whom he ſhall be anſ{werable, aad is call'd in his Gift, ce. 
ricus-noſlre;jnſticiarie.; but whether the Juſtice-clerk be x 
Fndge, oraClerk only, has been doubted ,.. and that heis a 
Judge, appears not only tromour inviolable preſent cuſtome, 
wherein he ſits and preſtdes , when the juftice-general is nog 
preſent, and takes precedency-trom the ather. Juſtice-depucy, 
but likewiſe by the 87: 4#-11, Parl, J. 6. expences are or- 
dained to-be modified ,. to the party cleanſed , by the [uſtice, 
Juſtice-clerk, and their Deputs, fed ita ef, that modifica. 
tion.of expences,1s-a judicial ſentencezatleaſty's actus juriſdicti- 
ents Fjuriſdictio tantum explicari poteſs per judicemer vom perac 
tvarium wel referendarium, As to thereatonot the name of ju 
ſice- clerk, it. is-received by. Tradition ,: that becauſe cleric; 
or Church-men of old couid ngt fie in Criminal Comts., le 
ing the Law g1VES- them, dixyr, aratparttyy, a bloodleſs Jjurifdi 
Qion;, theretore they. wereallow'd ronominat a. Clerk , whe 
might rep:eſent them ; who was therefore called , non clerie 
5 jufticiaris, the Tlerk of the Juſtice. Court. butjuſticis 
rius elericus , yet this ſeems a groundlels conjecture, tor infl 
no-Municipal Law , could Church-men fat, upon blood , ani 
therefore:could not Depur, &:4u1 Facit per.alium., facit pe 
/e,, and what neceſſity-was there, for their having an interel 
inthe criminal juri{diion, ang;to evidence thathe wasCle; 
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\uifartion of Juitices, and their Officers. 47 
jthe Count: the-Clerk. who officiats, hath his placeby De- 
wtation from him, andis called Deput to my. Lord Juſtice- 
kik 5, or cold hedepur Clerks , except he were principal 
rk, Bur I believe this igvaſion, has been made by the 
tice-clexk , upon.charCoutr, atter he was created an Of- 


ker of Stats - but to ſolve this doubt., my Lord Rextouy, 
(his admiflion-, is found , by AR of the Secret Council , to: 


: Member , and one of the Judges of the Fuſtice Court 


ud to have a; Vote there, the 10,0t December 1663, an 


ww ke (ics in, the Juſtice-generals. Chair , whea he is ab- 


ut, 203 
The Juſtice Court have 2. Seal, which they append co pub- 
k Acts, and is kept by the Juſtice-cle k-depuc, This 
eput is admitted by the Juſtice cle: k.,, by way of Commil- 
1n, giving him power to be Clerk to all Cou:ts,, holden 
j His Majeſties Juſtice-general, or Deput , or any having 
gticular Commons, citherat Edinburgh, or elſe where : 
{ therefare no juſtice: Court , either in the border , or 
ewhere.,. is lawtul's, except -it-be ferved either by the Ja» 
xe-clerk=deput', orany having Commiſkon-from him,. Is 
zms, that ofold, the Writeis to the Signet; did ule to 
te criminal: Letters , without.receiving-Caut.on ;- but that 
iſcharged by the 34, At 4;Pir, Fu, 5, And now; though 
ſricers 20. the Signet.may ſubſcribe the Letters, yerthe Jus 
xe-clerk-deput, can-only write thedehiwerance upon-the Bill, 
| receive ctution, And-theretare he writes-upon<he Bill, 
my s found ; and (ubſcribesthe ſamine, He's receiving 
ution is 11kewiſe. warranted ,, by the 78,. 4 6, Parl, 


4. 
V, The Juſtices areoaly judges competent ta theſe crimes; 

ich are-call'd placita Corona, the Pleys of the Crown, which 
four with us, wilful Fire raiſing, raviſhing of Women, Mur-- 

&1, and Robbery , or Reit , /, Malcol, 2, cap. 13. andthe 

eaition of theſe belongs not to Burghs eg, burg. c, 6, nor to-- 
no 
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428 Furiſdition of Fuſl ih, , end their Officers, 
:no other inferiour Courts, 2uon, Attach, c, 76, legumars 
Alex,c,14, fe mina efforciata arſiont rapina& mnrarum,- Mt 
linewus in ſtil, cur, paris part,1.c.13, obſerves, -rhat in France, 
three crimes belong to the cognition of the High Juſtices, wi. 
{ul'Fice, raviſhing of Women, and 'Murdery norcan any othe: 
Judge proceed to judge theſe Crimes, except the y'be particu 
'lirly warranted by a Gitt from His Majeſty, to thiat'effeR; Skee 
verb, murder, | LA 

VI, The Juſtice Court has its Macers , in which they ar 
not ſt:nted ro a particular numberz. and though of old amothyf 
the Romans, a purſuer might by his privat authority and toice 
draw the defender before the juige, in jus rapere, #7 jus trah; 

which they borrowed from the Grec/ans, as they did moſt g 
their Law, for Demoſthenes, their great Lawyer , tel!s us; 
Oraty nal' apirorgares ws ww Gra; Toro tar m0ATEs ous SG Ik Tw row, 
8&c, Yer ordinarly , eventhe Grecians had their geyoyw; ; ( 
Apparitors ( as the Romans call'd them ) who were the an 
with our Macers, qui volentes wocabant recuſantes wrgeban 
The Mace uſed by cheſe with us in the Juſtice Court , is 
Iron Rod, = was the ſymbol of powet, as appears by t 
verſe 2, Pl, 

The Se. was an Officer, who took inqu{ſition of Mu 
ders, #n corona populi, the Laird of Ednam was the heretab 
Curonerin Scotlayd, but this Office is 2bſolet now, excef 
at |uſtice Airs, wherethe Coroner yet preſents all Maletaco: 
andtakes'them to, agd from Priſon. 
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TITLE XVL 
| The JurisdiQtion of the Juſtices over: 


Souldiers, and of Mi- 
litiary Crimes 


f? 


, When are the Fuſtices Tudges to Seuldiers; 
A debate concerning free quarter. 
; Haddo's cafe, | 
; Sometimes Comm! [ſions are granted for trying Souldiers, 
8, How deſerters are punilbed, 
Who were Fudzes competent t0-Souldiers amongſt the Ro- 
mans, . 


A Lbeit Souldiers ſhould be tryed by a Court mareia), - 
jor ct tmes committed by them, ina Military capact--- 
, aSdeferting their Colours, refiſt:ng their Officers, ee, yet 
en they comm.:t other Crimes, they are lyable-roa tryal 
lorethe Criminal -Conre, For as Poet, oblerves, deliffa mi- 
um ſunt vel communia,: vel propria, lib,” 2.:de remilit, « nd. 
b5French, an two'other Souldiers under Morgan in the Ex- 
þGariſon ot Lezth,. were-putto the knowledge of an in-: 
t:;tor kill:ng a Burgeſle of Edinburgh, albeit Morgan, offe- 
{to.repledge chem;:;, Fanwery 4662. :and-yet. Inznyo 1666,- 
juſtices would not proceed againſt {ome Gentlemen, for 
the 


.Y 


430 TheFuriſaiflion of the Fuſtices 
Alaughter, becauſe they were both Souldiers, but it ſeems 
the Crime ſhould have been tryed before the Juſtices, ſcing 
the crime, and not the perſons derermin the Juriſdiions, and 
their Crimes was only a Combat, which is no ſpecifick c:ime 
ro Souldiers: and this is contorm to a deciſion, Novemb, 1627, 
W here Captain 8rece having beenpurleed tor killing. Captain 
Hamiltoun, did petition the Council, ſhew.ng them that this 
crime was committed in Flanders, and that he was afloilzied 
-theretra by a Council of War, upon which probation the 
Council commanded the Juſtices to deſiſt, But Sir-Wj/l; 
B-llenden being challenged betore the Council, tor many Ry 
otsan{ Crimes committed when ke was in the Weſt, the 
would not remit.him to a Council of War, albeit char decl; 
nator was proponed, Augn# 1667, And Militia Souldier 
were judged by che Fuſtices, for Murder commireed by the 
in che ex2cution of other Officers commands, the 3, ot Feb 
.ary, 1674, 

IE, The moſt conſiderable Military queſtions, which 
remember in all the Adjournal books: are firſt, rhat which 
debated, 5. Decemb, 1666.thecafe wherof was, ſome weſt coun 
:trey men had formed themſelves in an Army, and were decl; 
red Traitors by the Council, and being thereatter beat a 
Pentland hills, Captain Arnot, Major <Mackulloch, ant 
others, were taken, by ſome of his Majeſties inferior Officers 
upon quarter, bur being pannelled before the Juſtices, as Tr: 
tors, it was alledged'tor chem, that they could nor be pur rotl 
knowledge of an inqueſt befare the Juftices, becanſe they k 
ving been modelled in.an army; and.taken in-the field fightin 
as Souldiers, they behoved-to'be judged byhe Military Lan 
and by thac Law, ſuch asger quircerin che'field; arebyrh 
quarter ſecured therin for their lives, and cannor be hereaft 
qu irrelled, To which it was-replyed, chatthere can be no qu: 
ter, burwhere thete-isa bellnm ſwſtuns,. agd it is noretie nun 
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her , nor formof the Army, but the cauſe that makes bellum 


jſ{u#,and publick inſurrections of ſabjects 2gainſt theirPrince, 


2e rather Sedition, then bel/nmz and theſe inſurreions, being 
Treaſon, 'none can remit Treaſon but the King, and therefore 
quarter could not be equiyalent to a remiſſion, bur all the ef- 
ke& of quirter in this caſe, is to ſecure theſe who get the ſame 
from preſent death, To whichit was duplyed, that all why 
oot Quarter from any who are authorized to be Souldiers, are 
by that quarter againſt that authority from whom theſe Soul- 
ties de:tive their power, and cthele who ger the quarter, are 
not to diſpute, whether theſe Sonldiers had a ſufficient power 
togive quatter, or whether bellum be juſtum or injuſtum, tor 
that were in efic& to deſtroy quarter in all caſes, and to make 
{| ſuch as take up Armes, to be deſperat and irreclaimablez and 
the power of giving of quarter is naturally inherent in all Souls 
Cers, as ſuch : and as the Council, without expreſſe remiſ« 
01 from the King, upon ſubmiſſion might have ſecured their 
Lyes, ſo might Souldiers by quarter, for they have as much 
power inthe field, as the others at the Council Table, 2, 
Lawyers are very clear that quarter ſhould be kept, though. 
viven to ſubjeRs,who are Rebels, Grotizs lib, 3. Cap, 19, where 
ziter he hath fully created that queſtion, de fide ſervanda, cone 
cludes, that fides data etiam perfidis & rebellibus [ubditis eff 
ſervanda, And this hath been obſerved in the civil Wars, 
n Ho'lzngand France, and by his Majeſty, and his Father ac 
home, during the laretroubles. 3, Quarter is adv2ntagious 
tothe King, and ſo ſhould be kept, for theſewho were taken, 
might have killed his Majeſties General or Officers, and by gi- 
ring quarter to his enemies, he redeemed his Servants; and if 
the only effect of quarter, were to be telerved 'to a publick 
tryal, none would accept quatter, 
Norwichſtancing of which reply, the defence was repels 
led, and the Pannels condemned, and thereatter execute, 
The ſecond queſtion wss, that which was debated in Had* 
K k k does 
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As's caſe, 16, March 1642, Ar which time that Loyal 
Gentleman Had4o, being purſued, for killing Mr, Zames $t1/. 
ker, Servitor to the Lord Frazer, he alledged that the ſaid Mr, 
Fames was killed in the open field, ina conflict betwixt the 
Convenanters, and Ante-Covenaaters: All which Ads gf 
vftility were remitted by the pacification; To which, 
e was replyed, that the Pacification- did only ſecure 
2eainſt as of hoſtility, which were done 2» furore bell; , but 
this was a privat murder ; for theſaid Mr. Fames ha ying been 
taken a Priſoner, Haddo did come up to him, and asked whole 
lervant he was, and hearing that he was ſe1vinc to the Lord 
Frazer, he ſaid, your maſters man is the perſonthat Fam ſeek. 
ing, and thereupon ordered to kill him, which was accor. 
gingly done; by which it- cleatly appears, that this was1 
Privat murder done in cold blood, and upon premeditat ma- 
lice, and Mr, Fames Stalker, being a Priſoner, any who killed 
him, was liable for his murder, ex jure militari, and the paci- 
fication could no more detend the committer, then it he had 
gong intoa priſon-and killed a priſoner, or it he had committed 
2 Rape upon a woman ltkeas Murderers are exprefly excep- 
cd trom the picification, 2: Haddo was nogeneral perſon, 
and [o.could nor-give order for his executicn ;. and ſo the kil-l 
ling of the defunct was not warrantable by the Lawot Armes, I; 
To which, ie was duplyed, that- the paciftcation did ſecure 
againſt all geeds whatſoever done upon the field, by perſons en-; 
gaged in either party, without debating, whether the deed 
was lawtully or unlawtully done, and the occaſion, and no 
the manner of killing;is ro be-conft ered; And as to the man- 
ner, it isanſwered, that Mr, Fames had never got any quatter, 
ana ſo was nota Priſoner in War z and theretore might have 
been killed by any engaged inthe quarre], whether general 
perſon, or other, Buzthetruth is, the ſaid Hadas did com 
mand that party. which was equivalent to his being a general 
perſon; andalbeit the pacification d1d exprefly except mur 
des, yet that behov<& only: to be interpret ot. ſuch murders 
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of Parliament 1644, which is now abrogat, 
ble, that one Mr, Alexander Henderſon , 25 Procurator Fil- 


vwer Souldiers, &c. * 43} 
had no contingency with the troubles , nor wete occaſion- 
edby them : this: debate -was not decided, but was remitted 
to.che Parhament 3 and that worthy Gentle: man executed, _ 
for rifing in arms againſt the Eſtares of Parliament, 

ITI, Ifind, that there was a Commiſſion granted by the 
parliament, -in 4x0 1644, to two Bailies of Edinburgh, to 
it, and hold juſtice Courts, upon ſuch Souldiers, as were 
waaways , anc that upon this Commiſſion , Fames French 
n2s5condemned by them, for running away from his Collours, 
contrary co the AR of .Parliament 1644, and was hanged ace 
cordingly, From which, theſe obſervations may be made, 
1, That the Juſtices are not Judges competent to crimes, 
that are meerly Military, 2, That we have ho ſtanding Law 
br executing runaways, beſide the Martial Law; mor was 
there any Law founded upon this inditement, except the Act 
3, Ic is obſerve- 


x], and not His Majeſties Advocat, was kere purſuer, From 


ll which, it ſeems fomewhar ſtrange, that this Proceſs ſhould 


ave been inſert in the Adjouraal Boaks, | 
[V, But albeit deſetters wete here pun:ſht with death; yet 
wulariter muilites gregarij, or liſted Souldiers, are only puniſh 


blein time of Peace , with degrecation, and intime of War, 


ith death , becauſe the hazard is then greater, /. 5 SF, I. 
{.de 1emilit, and by that Law they may be killed by any man, 
, 2, Cod, quando liciat. wnic, &c, But this arbitrary killing 
$notnow in uſe, as Yoet de jur, militat, very well obſei ves, 


[ſuperiour Officers leave their charges, they commit Trea« 


n, 4. 2, ff. ad leg. jul. majeſt, vid. tit, Treaſon, 
V. Conſtantine, having extinguiſht the Office of prefeZus 
etorio, who was the Supream Judge in all Military caſes, 


The M--giftr# militum (ucceeded , and were (ole Judges of all 


times committed by Souldiers, both ia Civil, and in Mili- 
Kkk 2 eary 
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tary caſesz and if Souldiers had offeaded, the Civil Magi. 
ſcat might have ſecured , bur he was obledged to remit them, 


cum elogio,co their owa Officers, [7 9, f.de cute d, reorvid, 
tit, C, deremilit,. | 
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TITLE XVIL 


Advocations of Crimi-- 
nal Cauſes, 


1, Aqdvocations d:fined, | 

2; NocAdvocation from the Faſtices, 

3. How Advocations are raiſed from inferiour Courts, 
the forms thereto relating, 

&: The ordinary Reaſons of Aavecations examined, 

5, Whether the Fuitices are proper Fudees to their own-( 
petepcy, 


1. Dyocation is the away calling of an intented cauſe, 
> { A purſuit, trom an inferiour , incompereot judicatorff 
toa higher, and more competgnt z and is the ſame thing wiiht 


-— 
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p, thit reenſatio judicis , was with the Romans, and is by 
the Dotors., call'd advocatio, Or evocatio, Which is by them 
ned to be, [its pendentis coram inferiore ad ſuptriorem abſ- 
provecatione fatta tranſlatis Gail, lib, 1, obſ, 41, num, 7, 
nd is founded npon cap, ut noſtrum de appel, & |, jud, ſolvi- 
. de jud, | 
f T heir is no Advocation raiſed of purſaits, intented be. 

re the Juſtices, but it ther be any defign of ſtopping a pur-- 
ſuc depending before them , there uſcth co be a Petition g'y- 
jin to the Lords of Secret Council, who, it they find the 
ce of the Petition juſt , will ordain the juſtices ro ſtop all 
xther procedor, or will remit the inquiry to any other Coure, 
#chey did ina purſuit , intented at the inſtance of the Earl 
{Caithneſs , againſt ſome Vaſlals of the Earl of Suherland, 
hich they ſtopt , as to the Earl himſelf, and ordained his 
V:ſals to be purſued before his own Regality Court > ſome- 

mes alſo, they ordain Aﬀeſlors to be Juſtices, fo that there - 
xnever a cauſe formally Adyocat , from betore the Juſtices , 
beit thoſe courſes, and Repledgtations be equivalant to Ad- 

(cations, 

[1T, Advocations may be raif'd from inferiour criminal 
does, by the Lords of Seſſion, as in the caſe of Thett-- 
vot , betore the Sheriff of Inverneſs , and Advocat by the- 
ords, becauſe of the intricacy of the caſe; albeit, ir was al« 
loved there, that the Lords were not Judges competent, in 
<< Adyocations, becaufe they conld not be Judges to the 

times purſued, To which it was anſwered, that though they - 
xuld not be judges themſelves, yet they might remit the pur- 

it, to theſe who were competent; evenas Brieves railed, 
ſerving a perſon Air , may be Advyocat to the Lords, who 
wyremit the caſe to another Inqueſt > But Dare obſerves, 
auſe, Wh 9, of Faenuary 1629, that Kincaidot Wariſtoun , craving 
licato!Ffit the Procels againſt him, for ſlaughter , mightbe Advo- 


ing witby the Lords , to the Juſtices, becauſe of the ignorance 
of 
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.of the Barron Bailie., or elſe that they would grant Aſſeſſor; 
the Lords continued the Diet, till application ſhould be mad 
to the Council, bur if the Council would not interpoſe, th 
they ſhould do.juſticetherein , by remirting the ſametot 
Tuſtices , or otherwiſe, But Advocations tn criminal caſes 
are ordinarly raiſed by the Privy Council, who have the mo 
natural power in ſuch caſes, 

Advocations are raiſed upon Bills , and che Letters paſs th 
Si2net of the Seſſion, it the Bills be paſt , by the Lords 9 
Seffion ; or of the Council, if the Bull be paſt by the Lotdsc 
Council. 

' This Adyocation muſt be execute by a Meſſenger, and 
full Coppy mult be given ot the Letters, as in other Sum 
monds z for in effect, an Advoecation is a Summonds, ani 
the Diets in Advocations are peremptor , as in all other crimi 
nal purſuits - Neither is the Advocation given up to (ce, 2 
in other criminal purſuits , at the day-of compearance z ar 
theretore a full Coppy ſhould begiven, tothe end , thed 
fender may be ready to anſwer, The purſuer of the Ao 
muſt becited , and the Judge ftrom whom the Action is tot 
Advocat, muſt be alſocited , ro the effet , he may detend 
his own juriſdiction z and it both theſe be not cited , the Ad 
vocation will not be ſuſtain'd, 

When the day of compearance comes ,. if the AdvocatioÞ 
be raiſed before the Seſſion, it is called betore the Seſſion, an 
ifthe.reaſons of Advocation be found relevant, the caule isre 
mitted to the Juſtices; bur, if that Advocation be ralſed be 
fore the Council, it isc:lled betore the Juſtices, and they a 
Judges to the relevancy of the reaſons , and both purſuff 
4 y and defender , muſt prove all that they altedge it 

antly, | 

The Advocation of acriminal purſuit, doth contain the rea 
ſons upon which it is ſounded, as .in civil Advocations 
but though 2» civilibus , the raiſer of the Advocation = 

alloy 
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{lowed to add a reaſon, though it be not libelled, which is 
alled an eiked reaſon, yet that isnot allowed, in miminali- 
tothMliw, becauſe all muſt be proved , in#anter, and the detender 
| caſesMis not able ro-prove his anfwer inſtanely , if he know not whar 
1emoMsthe reaſon , which he muſt anſwer , whereas , #n civlibre; 
ke will get a. term to prove. his anſwer, to the eiked rea-- 


ords off 1V. The ordinary reaſons of Advocation; are, 1; Con- 
,ords ofilinguinity , or Afﬀnity within degrees detendant, viz, con- 

ſasgerman, or nearer , for whatever is a ſufficient reafon to? 
alta Witneſſe, ſhould ( in my opinion ) much more be (ut- 
kent to-decline a Judge, fince there may be penury of Wit- 
Miſes ,. ſo thar the Witneſs challenged may be neceſſary 5; 
r crimi{Wyhereas, it a Judge be (ſuſpect, he may be ſupplied by another 


ſee, aMPeput , or a ſuper:our Judge 5 and a Judge may by himſelf, 
2 inea Cauſe, which one W'tneſſe cannot do and thougir 
the dere have no exprefle Law for this , yet the Lords encline ordi- 
AQioMurly to ſuſtain this, and particularly in the Moneth of Decem, 


15 tob 
7 detend 


the Ad 


1676, Roſs contra Collddine, where a Decreet was turned in a 
Libel, becauſe, pronounced by a Nephew, albeic it was there 
ledged , that by the 272, 4, 14, Parl, F, 6, a Brother, 
ither, and Son, were only to be declined as Ju'ges: tor 


yocatioFiat Stature-relates only tothe Lords of Sefſhon, who , bee 
on, ancuſe of their grear Eminency, and Truft, a:enor to be as eaſis 

uſe is ref) ſuſpected as inferiour Jucges. 

atſed bel It may be-doubted, whether the Juſtices, or any of them; 

they arſÞy be declined , as within degrees defendants tot thoug't 

h purſaſſſtey muſt now- be Senators of the Colledge ot juſtice, yer: 
edge infÞy fir nor there as ſuch, nor arethe Juſtice- general, or Jus 


ice-clerk alwayes of that number ; butyerTthink, that 


a the reFace the Juſtice Court is a ſapream Judicatoty, inits own 
ocationsWind, and that this reſpect that is put upon them, is, be- 
30 will Wuſ of their Eminency, and preſum'd integrity, that there- 

atloue they being the ſame perſons, ought to have the ſaine pri» 


viledges.,. 
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-yiledges, and the Juſtice-general, and Juſtice-clerks bei 
{uperior in order to the Lords of Seſſion, who zre Juſticiar, 
ought at leaſt co have as great truſt but thuugh the Admirzl 
bea ſupream Judge alſo, yer it may be coubted, it this Ste. 
cute ſhould be extended to him. becaule men of meaner part 
may officiat there, 

It may bealſo doubted, whether this declinator againſt ft. 
'thers, brothers, and ſons, ſhould extend to the degrees of af. 
-finity, as well as thoſe of conſanguivity, ſo that a tather, o: 

brother in Law may be declined, and though the Lords lately 
would nct decline one of their number, though brother in Lay 
co the purſuerg yet it may be argued, that albeit As of Par 
liamenc muſt be ſtrik!y interpreted, yer where there isa pari 
ty of reaſon, and the words may 1n propriety admit of the ex 
tenſion, there the extention is to be allowed z bur ſoit is 
that here a brother in Law, is to be ſuſpeRed, and a brother ir 
Law, is in propriety of ſpeech, a brother : Likeas, fincewic 
neſſes may be caſt upon the ſuſpition of affinity z why may no 
Judges? eſpecially ſcing in the Statute 1621, againſtdiſpoſiti 
vns made by Bankrupts: and in the opinion of Lawyers, de 
orees of affinity, and conſanguinity are ſtil] equiparat , and ( 
wiſeare we inthis point, that a purſuite, ar the inſtance of 
Procurator- fiskal, was Advyocat upon this Statute, becaul 
the Procurator- fiskal, was brother to the Judge, though 
-was only purſuing ratzone of ficii, and had no intereſt himſel 
and expreſly renounced all intereſt in the purſuite, 28, Fany 
ry), 1629, 

W hether this ſtatute is to be extended to unlawful relat 
ons; ſo that a Baſtards brother, &c, may be declined, vii 
'*my obſervations upon the Statute 1621, 

Another reaſon of Advocation like to this, is that one 
the members of the Court is purſuerg as for inſtance, t 
purſuire is at the inſtance of one of two Sheriff-deputs, betc 


1's own colleague : habet quippe Societas jus quoadam frater 
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utis in ſe b. verum ff, preſociovid, c, infinante de offic 'deles' 
cap, Poſtr, -de appel, and that none ſhould judge where't 

colleagues purſue; - bur that the purſuic ſhou!d be carryed away 
toanother Judicature,.is appointed by a Statute in France, ar- 
yo, 1560, - but we have no ſuch Statute, and one colleague 
yith-us, may b2 witneſle for another, and why not then 


_—_ ._. 

A third reaſon of Adyocation is, that the Judge is ſuſpeR, 
$ if he had given partial counſel, or if he has repelled a juſt de. 
{nce,or-as being ſevere, above what theLaw allows, 4, That 
heis incompetent, the caſe purſued being only proper to be 
red by the Juſtices, as being one ' of the four Pleys of the 
Crown, *viz, Treaſon, Murder, Fire-raifing, and Raviſhing 
of Women z -but ſometimes, though the firſt Libel have in» 
ferred Treaſon, as in the caſe of Peddies, Fanvary, 1667, yet 
i{ thepurſuer will reſtri& his atton to damaage , and intereſt; 
but will-deſerr the dyer as to the criminal-purſuit it may be ſy- 
ſain'd, 5, That the caſe is very intricat,as ina purſuit of Theft- 
boot,which-was Advocat from the Sheriff-depur of [werneſſe, 
wex capete, . 

Members of the Colledge of Juſtice alſo pretend, that they 
cannot be purſued before any other Court, becauſe this would 
draw them from atrending the Seſſion, but the A 39, Pa. 6, 
9. M, wheteon this is tounded, ſeems only to hold in Re- 


Y movings, ſo that no Action concerning Removings, ſhould 


be Advocat, bur in theſe caſes, viz, deadly fead, where the 
Judge ordinary is party,or the defender a member of theSeſfion 


J :od yet de praxz,that part of the Stiputeis extended to all Ad- 
- M vocations But they-cannot Adyocat from the JuſticeCourr, 


If the cauſe be Advocated, 'the purſuer of the firſt Libel, 
which is Advocated, muſt 'find cautiou de novo, to infiſt in 
the purſuit, elſe the Juſtices will deſert the dyet, which cauti- 
0nis neceſſary, becauſe the Judicature before which the cauti- 
on#as found, is altered, and neither the purſuer, nor his cau- 
loner 
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tioner, are bound to inſiſt before any ether coure, 
The detenger- likewiſe of the firſt caule, and who raiſed. 
the Advocation, is obliedged to renew his caution,. thathe 
will undeily. the Law, eſs. the Juſtices. will imprifon 


The raiſer of the Advocatieawult intimac £0 the purſuer of 
the principal eauſe, that he has raiſed an, Advocation, to the 
ead, chat the ſaid purſyer may be ready toinfitar theday, tg 
which the advocatipn is raiſed, and when theProcurator-fiſkal, 
is the purſuer betore theCourc from which the cauſe is Adyo. 
cated, the raiſer of the Advocation ſhould intimat to His Mz. 
jeſties Advocat, to the end he may be ready to inſiſt, for His 

jeſties Advyocat is in theJuſtice-Coutt,whac theProcucotor 
fikal.is in inferiour Courts: The office of both, being co purſue 
, Vindictam pablicam,-. 

V.. Theold cuſtome was (as ſomealledge ) thatthe Lords 
of Seſſion judged all the Advocations,, which were railed in 
Criminal cauſes, from inferiour Judges, even to the Juſtice 
Coutt--and very judicious. Lawyers do.yet hold, that the Jy- 
tices cannot judge, whether they be competent Judges.in cau- 
{es Advocated from -interiour. Criminal Courts,. but:thar the 
Lords of Seffion ſhould cogroſce, whether the cauſe ſhould be 
Advacat , and if they (uftzin the reaſon of Advocation, that 
they ſhould remit the cauſe to be tryed by the Juſtices , or t6« 
mit the tryal to the Court from which itwas Advocared - if 
the reaſon,of Advecatiqn be. nos relevant: forthey think: it 
unreaſonable , that the- Juſtices ſhould be Judges of their own 
competency z . but, fince the Juſtices are lupream-.and ſove- 
rain Judges, as well. as the Lerds of Seffion, and fince the Ju- 
ſtices are now many, and are Lores.-of the Seffion-allo, i 
ſeems, reaſonable, rhat they ſhould; be Judges to their own 
competency,.. eſpecially ſince theſe reaſons of Advocation dv 
very frequently-dip ppon Subtilcies of, the Criminal Law, anc 
canngt be well judged, but.by (uch:as underſtand that Lawex 
a&tly:; as for inſtance, I have ſeeaan Advacation railedofa i 


— © na -= << QGtm = CC oo as eQ Q@ -< ©-a ..uOo. 


Q a -= 


_ W=- CHY 


© = IY fag = .yyo» = 


Advocations of Criminal Cauſes. 


441 


hel in the caſe"ef Treaſon, * from before a Lord of Regalities 


Court, | upon this reaſon, viz, that the ground of the accuſa- 
tion waS for drownmg a Coal-heagh, which was Treaſon in 
gur: Law, to the which crime of Treaſon, 'none but the Juſti- 
ces were Judges competent, +In which Advocation' theſe 
points were neceſſarily debated, -3, Whether Lords of Re- 
cality were Judges to Treaſon, i2, Whether though they 
were Jucges competent to Treaſon, founded upon ' the come 
mon Law, yet it they ——_—_ to Statutory Treaſon, 
3, Whether though burning a'Coal-heugh wes Treaſon b 
Statute, yer it drowning of (it fell-under'that Statute: all 
which points were indagationis criminalis, "and theſe who 
could judge ſuch points,” might judge any criminatcaſe: -Like- 
23,both by the old and new ſtile of Advocations, raiſed either 
by the Council, or Criminal Court, the-Letters bear, 'that the 
reaſons are to be ſeen, and confidered by the Juſtices, and im- 
mediatly uponithe Advocition, © caution is found in the books 
ot adjournal,andito anſwer before the Juſtices, andthe Juſti- 
«5 have been in conſtant poſſeſſion of judging ſuch reaſons, 
And-whereas it may be alledged, that though'the-Lords of 
Seffion are not Judges to crimes z yet the caſe of comperency, 
the matter of Juriſdiion is meerly Civil, and'fo ir would 
ſeem/proper to bejudged by the Lords, eſpecially fince it is 
notjuſt, that the Fuſtices ſhould be Judges in their 0wncauſe, 
To which it'may be anſwered, *thar though this caſe becivil, 
tit has ſo neceſſary a contingency with what is criminal, as T 
ye obſerved, that they ought nor to be divided, 'ſince the 
Lords of Seſſion are judges -comperenit ro Advocations, 
wherein their own Juriſdiction.is -controverredz, why ſhould 
this be denyed-to the Juſtices, who are part ot-chem(elves, 
ad ſuch fupream Judges, are abovefuſpition, 'eſpecially'ſince 
they can gain nothing or Os: DEE 
mb TITLE 
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Oflnquiſition. 


1; The nature ef Inquiſition , and when it is competent, - 
2+ The King and Party may purſue ſeparatly, 
3... Citations, {uper inquirendis, when competent, 


T7. WK 7 Hena crime is committed ; the Council, or the 
| V; Juſtices, did of old, takea previous Inquiſition of 
it, .. by examining, Witneſles, and taking (uch other- intori 
mation; as they thought fir - And theſedepoſitions, and ex: 
minations, are called znformationes by the DoRors, bur thouzh 
they-may examine Witneſſes, before the.intenting of a crimi- 
na] purſuit. yetafter it 1s once intented.,, the Juſtices found 
the 8, of. Fanuary 1672, that they could not examine 
Witneſſes; for the Inquiſition ends by. the intenting of the 
purſuit, & #b# incipit accuſatio deſinit inquiſitio, . 

The, DoRors are very profuſe on this ſubjeR , but I ſhall 
only excerpt.trom them, what is moſt ſuitable to.our forms and 
practice z . they define Inquiſition to be an information of the 
crime, taken by. the Judges own authority ; & ex officio: lt 
and they divide it in a general Inquiſition, which is taken off 
the crime in genera], without taking notice of any paiticulzrMitt 
informer , or defender, Anda ſpecial Inquiſition..wh:ich isMer 
$aken againſt. a particular perſon , of -whoſe guilt they are in- 

| EE | tormed, 
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kmed, . By the Civil Law, no Judge could proceed againſt 
jy privat perſon, without an accuſer , for Inquitition was by 
thar Law, . an-extraordinar remedy', and no recourſe could 
jehad to an extraordinar remedy , till accuſation , which 
nz5the ordinary remedy, . were fiiſt tryed, . But by the Ca» 
wa Law: , Inquifition. was declared to be an ordinary re- 
mdy : and all the Doors conclude, chat generally, a Judge 
(my now , by che praQice of Natiens'inquire , ex officie, 1n 
crimes, Fartn, de inquiſit, queſt. 1, num, 10, which is con- 
z2nt to our Law z; by which the Council, or Juſtices, any 
nquire into all crimes,, without wa:ting for an accuſer,” which 
xdone with us, without citation of the party, or other for= 
mlities; but nothing can toilow , till atter information be ta- 
ln, an Enditement , or Summonds be raiſed , which is tol- 
med according to the ordinar rules. But yet, T think, that the 
adge ſhould not enquire, or take any previous tryal', even: 
r the Wour Law , where an accuſer offers to inſiſt , except he has 
on of Wil re:ſon to tear colluſion, tor xox recurrendum ef ad extra- 
ntors Whdinarium remedium dum locus eft erdinario: and albeit In- 

] ext” Fiilicion be declared by the Dogtors , to be an ordinary reme- 
ouzh W, yetit is on'y declared ſo, to the eff:@, thar a Judge: 
rimi- Wy inquire , without any accuſer , and thor the Inquiſition 
ound taken, be not 7pſo jure null 5 bur naturally ; every man 
mine Would have liberty co purſue the privat wrong done to him-- 
ff the Wil, which may be prejudged , either by the want of infor- 
ution,- or zeal of the Judge ordinar, and ſometimes by col 
[ hall Mins - and. thus I have feen many Decreets, ot"interiour /: 
Sand FWourts, wherein the defender was by colluſion, fin'dat the 
of the Wocurator-fiskals.inſtance , reduced by the Lords; and not 
cio :Miſtin'd by the Council ; when it was alledged; that the paze - 
cen of {wronged appeared., and offered ro purtue' bur was not ad--- 
icularWitted; [. And albeit ; becauſe of the wrong which 1s done-tof + 
:ch isFepublick,- a Judge may likewiſe inquire © © yerhe who is 
Ire 1N- Pi 10»++ 
Lmed, 


4.44. Of Inquiption, 
pracigally wrong'd, ſhould be allowed to-be chief intheyr, 
ecution, .And therefore, albeit the Council may input 
lick crimes , where the peace of the Countrey is chiefipca 
cernied, take precognitton of it , and ſtop accuſations , if 
ed before the Juſtices, at.aprivat parties inſtance, -as they gi 
inthe purfuit , at the inſtance of the-Stranaver men, 2gzir 
the Earl ot Caithneſs. And others for'Fire-raiſing, -and De 
cpredations, in 4vguſt 2668, yet they refuſe to ſtop acey 
tions, and will-not grant precognitions , in-privat murders, « 
ſuchlike crimes, where:privar perſons are principally wrong 
.ed, except the rigour of Law require:ſome abatement, 

TT. It appears alſo, that purſuits at-His «Majeſtzes inſtanc 
are only ſubſidiary, Fa. 1. Par, 13.:c4p. 140, by which A 
it isclear., that crimes may be puniſhed at the Kings My 
ſties inſtance, :itno.privattollower appears , and Fa, 6, P.M, 
II, cap, 76. :where it is'Statute, that'the Theſaurer, and Ac 
vocat , may:purſue privat crimes., although the parties be{ 


lent, -or- would agree, 'From which As, two things may i 


concluded, 1,7That of old, it was doubred it:the King could pu 

ſue privat crimes, without an aceuſer, 2, 'That purſuits at 
eMHajeſties inſtance , for privat crimes , are yet only ſublidf 
ary, and allowable, ifparties be ſilent ., -or collude. Whit 
diſtinction ., doth in my oppinion, ſolve that great debalit 
amongſt the Doctors , ##rum .accuſatio ceflare facit inquiſih 
nem, 

Nots., that albeit by the ſaid AR, it is Statute, that 
Theſaurer, and Advocat , may purſue without concourſe 
the party z yet depraftice, the purſuit.is only raiſed att 
Advocats inſtance , and ſo the particle { and) ſeems tc 
disjundtive, as and is very oft in the Civil Law, Anditispr 
bable, :chat a purſuit ar the Theſaurers inſtance , would bei 
ſtain'd, without concourſe of His Majeſt;es Advocat, ift 
Advocat ſhould refuſe his concourſe : 


I 
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TI: The DoQtorsconclude:, that a Judge cannot enquire: 
fnmarly , . & necefe eff at, vel indicia , vel delator, wel diffa« 

WM oitio 4periant viam inquiſitiont,. tor elſe every Judge mighe 
Wifime the beſt: and moſt innocent men, at their pleaſure, 


. Whthat it a Judge have not ſome riſe far his inquiry, I really 
lieve he is puniſhable in our Law; tor purtiog 2 perſon to In-- 
Wailition for a crime, & ſindicanaus eft ex to _— butthe 

mlice of. the Judge muſt be very clearly proved in that caſe, . 
Qtold,. Judges did appoint Delators.,  who-might inform, ., 

JW inenciatores dicebantur;, butoflate, this employment doth - 
long to the Fisk', & cjss ſindicis, And by our Law; to: 

fs Majeſties Advocat, inthe Juſtice Court, and to the Fif- 

WW! .in inferiour- Courts; and they may purſue, or inform”! 
Woloquificions, ſine pena calumnie quia cefſat in iis ſuſpicis cas - 

mere eo qued denunciant ex vfficio, 

W By the x 3,44 10, Par, Fa, 6. Chargers [ſuper inquirendis, . 
Wedilcharged , bur itisa miftake ro think, char by that AQ,. 

te King , or other Judges, cannot examine men', withour'a 
mal.Proceſs : for the deſign of that Act, is only todiſcharge - 

he denouncing men Rebels upon ſuch charges z withour'pres- - 
.Wiouscryal ; .and yet if ehechiet Officers of State , .or at leaſÞ? 
of themreoncurr, It would ſeem that by that AR; even 1 
charges are yet lawful, . And where the King,” or Magi- 
at has previous intormation of crimes latent ; it were againſt® 
Ieintereſt;of the Common- wealth , that they ſhould not be 
wed-to clear themſelves of theſe, by particular interroga+-- 


T:1T'LE: 
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TITLE 'XIX. ; 


-Of Accuſations, and Acculers. - 


'T, Thedifference betwixt an accuſation by way of-Summond; Wſ ©: 
and an inditement, 


2, Who may accuſe, by our Law, bil 

3» A minor cannot pur ſue without the conſent of his Tutors and il 

Curators, in 

4, T8 what caſes a woman may pur [ae, by 

5. TI per ſon excommunicated, or at the hor, may put pu 
ue, 2n 

6, Infamous perſun:.cannot purſue, andwho are ſuch, duc 

7. Whether moe crimes may be purſued at-once. pur 

8, The purſuer muſt find caution and be-puniſhed, if he bt aff nt, 

lumnions, | to 

9: The purſuer muſt aliment, inqu 

[i 

2a ad 

1, | A Frer inquifition is taken ( which is nor neceſſary, but tie 

ſtill arbirary with us) the party is either impriſoq/0r it 

ed, and then he is proceeded againſt by way of inditment , /0ns 

he is ſtill at liberty, and then he is proceeded againſt by a torm{unde 

Summonds 1nditement comes from the French, enditer, df{id 


ferre nomen alicujus, and by the Law of England, it cifleiice 
from accuſation, inthat an inditement muſt be alwayes at ther 
a» Kinmiy | 
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Kings inſtance, and is but abill, and the preferrer of the bill 
's no way tyed to the proot of it, upon any penalty, except there 
be conſpiracy, vid, Blunt, dit?, CA ngl. verb. enditement, But 
:n enditement with us, isa ſcedule containing - the accuſation 
viven tothe defender, ſo called, as Skeen ſayes, from the French 
word dicF tu, what ſayeſt thou, tor atter the inditement is read, 
the Judge asks the Pannel what he can anſwer to itz and it dife 
fers only trom a Libelled Summonds in that it begins thus, z, 
3, Ye are indited and accuſed, that albeit by the Laws, ge, 
yet, ye, &c, or thus, foraſmeikle, as by ſuch particular AQs 
of Parliament , &c. Murder, &, is prohibit, and the pain de- 
14; clared to, &c, yet you, A, B, did upon the 27. day, at leaſt 

moneth,&r, And it is writ only by the Juſtice Clerk,withour a 

bill, and paſſes not the S1gner, nor needs it be executed with 
nA ihe olemnities requiſite in Libelled Summonds by Meſſengers 
in ordinary crimes, and Heraulds in Treaſon, but may be given 
by the Clerks (ſervant z as was found ina purſuit of Treaſon, 
purſued by way of inditment againſt Mackulloch, Gordoun, 
and others, 5, Decemb, 1666, it needs not likewile theſe, ix« 
ducias deliberatorias, allowed to ſuch as are at liberty, andate 
purſued by a Libelled Summonds, but aday or two is ſuffici- 
A cat, and ſometimes they may be .purſued withour any time 
to be allowed, for this procedure is in effe& the ſame with thar 
nquifition ſpecially treated of by the Civilians, 

There is likewiſe this difference betwixt an inditement, and 
:aaccuſation, that an inditement properly is a Libel raiſed ar 
\butY've Kings inſtance, and nor at the inſtance of any privat perſong 
priſoqſ/0r in accuſations, or Libels raiſed at the inſtance of privar per- 
it, (ons as purſuers, there muſt bea formal libelled Summonds 
 form{under rize Signet, ſocap, I, R, M. lib, 1, num, 7, & 8. itis 
ter, id, that Theft and Murder by inditement belongs to the ju + 
r ciffeYſtice, becauſe there the King or his Advocat purſues, but 
5 at where a certain accuſer appears, a purſuite upon theſe Crimes 

KinYjmy be intented before the Sheriff, and Skcez upon that Chap- 
M m m | ter, 
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ter, and likewiſe upon the 2, cap; wwm. 2, David Stat, 2, does 
obſerve, thatall Criminal accuſations are either byan indite. 
ment, or by.a certain accuſer z and from this. difference ariſ. 
eth that otherdifference, that crimen per indidtamentum, is 
only purſuable before the Jultices,, which isclear both by the 
forecited places, and the whole tract of the books of R,; 24, Buy 
this laſt difference is now abſoler, - for of late beſore- the She. 
riff,;, or at interiour Courts, maletaors may be purſued, either 
by a libelled Summonds, .at the inſtance of any. particular accys 
ſer:; or at the.inſtance of the Procurator:. fiskal, by-way of in- 
dickment; which pra&ique.is moſt reaſonable, for it were 
againſt the intereſt of the Common-wealth, that Sheriffs, and 
inferiour.Judges,. whoſe great duty, and chiet imployment it 
is, to adyert to crimes, ſhould not have liberty eo purſue, withs 
out the concurſe of an accuſer, 

It is indeed the intereſt of the Commonwealth, ye crimi- 
14 maneant impunita, And theretore in Crimes which imme. 
diatly concern the welfare of the State, ſuch as Treaſon, Sedis 
tion, ec, Every man may be an accuſer, but it is likewiſe the 
adyantage of eyery privat perſon, that it ſhall not be lawful to 
every malicious enemy, upon the pretence of a publick good,to 
zrouble and vex ſuch againſt who:n they carry malice, upona 
pretence of a criminal purſuit, and therefore according to the 
the common Law, in privatis delittis non admittebatur ad acca- 
ſandum, niſt qui ſuam aut ſuorum injuriam inſequebatur : and 
Farinac, ſtates ſuorum inju'iam,. to extend, ad quartum gre 
dum, . and it ſeems to be extended with us within degrees de- 
fendanr, and that every perſon may not in our Law, purſue 
any prtyat crime, appears from the former Chapter, 

III, A Minor may not by the Civil Law accuſe ,- with» 
ont the conſent of his Tutors and Curators. And where. it is 
faid, /, 4, K, M,c. 2, that a Major being of lawful age, he 
may accuſe ,... it infinyats,, that Minors regulazly cannot ac- 


cule, 
And 
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And (vitable to this, the Juſtices refuſed to grant proceſle, 
2t the inſtance of William Umphray, againſt Fohn Meldrum, be. 
cauſe the ſaid William was Minor, and had no legal concurſe, 
29, of Fuly 1597, which is founded 'upon moſt convincing 
reaſon, + tor Minots may by ill governed youth, and impru. 
dence, either purfuing injuſtly ſuch as are moſt innotenr, or elſe 
by managing unwiſely the Criminal purſuite, it it were compe- 
tent to them , they might prejudge both themſelves and the 
Common-wealth, in ſuffering the defender to be cleanſed by a 
verdict, After which Abſolvicour the defender could not be 
224in brought toa tryal, nor would the Minor be reſtored 
zgainſt che ſentence, and yet a Minor may crave at the Barr, 
that the Juſtices would allow him Curators, ad lites, which 
celire, the Juſtices will grant, 24, Fuly 1600, Spence contrs 
Bannatine. 

IV. A woman according to the Civil Law, could not ac- 
cuſe in no caſe, except where ſhe was revenging the injuty 
done to her ſelf, husband, or relations, and in the former 
Chapter it is ſaid, that a woman can accuſe none of fellony, 
except in ſome particular caſes, which appears to be-by the 5, 
chap, num, $, the Murder of her own husband, -quia #14 caro 
furrunt vir & «xir, 2nd N, 9, it is generally ordained, that a 
woman may be allowed to purſue any injury done to her own 
body, From which we may generally conclude, that ſhe may 
purlue , ſuans ſed non ſuorum injuriam, wrongs done to her 
ſelf, but not wrongs done to her relations, 

V. Whether a perſon at the horn, or excommunicat, may 
purſue, appears to be debateable, for the one opinion it may be 
Uledged, that it is for the advantage of the Common- 
wealth, that crimes remain not unpuniſhed, 2, Civil Re- 
bellion, or excommunication, xox tollunt jura nature, amongſt 
the chiet whereot , Lawyers eſteem the liberty of purſuing 
the wrongs done to relations, and much more the wrongs done 
to ones ſelf, in his perſon or good name, 3, Such asare Re- 
Mmm a bels 
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bels for Civil purſuites, 0» poſſunt impune offendi, and there. 
fore it appears moſt reaſonable, that they ſhould not be de. 
barred from purſuing wtongs done them ; for it a perſon at the 
Horn, . could not purſue the wrongs done him, then any per. 
ſon might injure him at pleaſure, ſeing the fear of purſuit, and 
the puniſhment depending thereupon, is that which ordinarly 
oyeravs the purſuer z but on the other hand, it may be alled- 
ed thar,. r*, By the 11, cap, Stat, Will, Theſe who con- 
remn the Statutes of the Church, ſhall not be admitteo to ac- 
cuſe, 2,. It is a Rule in Law, that fruſtra legem implorat qui 
contra lezem peccat; 3, A perſonat the horn, is by the £y- 
#liſh Law, alwayes and oftentimes in our Law, ſaid to be out- 
lawed, and tobe ofitlawed ,imports the loſing all theptivi- 
ledges of Law; and in our Law, they are ſaid, yon habere per- 
_ #andi in judicio, Nor puts our_Law any. diſtinion 
etwixt Civil and Criminal cauſes : for reconciling which dit. 
ficulty, it may be alledged, that there is a diſtintion betwixt 
the being outlawed fora Criminal or Civil cauſe, and that 
theſe whoare denoonced Fugitives upon any Criminal ac- 
compr,. cannot be purſued till they be relaxt, which is in- 
contravertedly true in our Law, ſeing it a perſon be denoun- 
ced for not finding caution tor his appearance, to undetly the 
Law , he will not be admitted topropon any defence till he be 
relaxtz but though a perion be at the-horn for a civil cauſe, it 
appears moſt unreaſonable, that becauſea perſon is not able to 
pay a great Sum, for which he is denounced, that he ſhall not 
therefore be admitted, do defend his own innocence againſt a 
crime Jaid to his charge. . It ſeems likewile reaſonable, that 
ſomediſt.nion ſhould be made, betwixt a purſuer and a deten- 
der in this caſe; for it ſeems unreaſonable, that he who ac-' 
cuſes another for acrime, ſhould debar him from ſelt-detence, 
though the debarring. him from putſuit, - be not ſo unfavour- 
abley and upon this accompe, in a caſe betwixt N#niav 
Spence and KHettor Bannatine, the Juſtices tound, that the _ 
ſuer 


Of Accuſations, and Acrcuſers. 45t 


erin 2 Criminal purſaite, could not by horning debar 2 de- 
adendo , the perſon whom he himſelf had called, It may be 

;ewiſe alledged, that though the Kings Advocat may debar 
Pannel from his defences, when heis at the horn, that no 
iyat party can, ſeing they are not prejudged by the Rebelli- 
a, a5the Fisk is 3 bur this laſt diſtinRion, is rather reaſon- 
le then legal, and therefore I mention icrather as a good 
jreu'e, thena ſtanding Law, 

YI, Intamous perſons cannot accuſe, according'to our Law, 
ai what perſons are accompted infamous , is particularly enu- 
erat in the foreſaid 171, cap, Stat, V1 iUl;elm, 

1, Infames dicimus omnes illas perſonas er, qui pro aliqua 
uu damnantur notabili, 

1, Et omnes qui chriſtians legis norman abiiciunt, & eccleſis 
fica ſtatuta contemnunt; omnes fures, ſacrilegio, 

3, Omnes capitalibus criminibus irretitos, Sepulchrorum vis 

tores, Apoſtolorum, Succeſſorumque coram & Reliquorum © 
uftorum Patrum, libenter, violantes Statuta, 

4, Et omnes qui adverſus Patres armantur, qui in omni mune 
arte, infamia notantur, 

5, Simaliter inceſluoſos, perjuros, homicidas, receptatores 

lefaftorums adnlteros, raptores ; maleficos, de bellis publi- 
| Wifrgrentes ; et qui injuſta vel indiona ſibi petunt loca tener; x + 

ow eccleſia anſerunt facultates, & qui accuſant, & non 
want, et qui contra innocentes principum animos, ad iracun- 
um proverant, & omnes qui proſuis ſceleribus, ab eccleſia 
telluntur, 

6, Et omnes quos eceleſtaſtice, & ſeculares leges infames pro- 
wiant: Item ſervos ante legitimam libertatem abeuntes, 
lice penitentes, bigamos, omnes qui non [ſunt integrp corpore z 
[anam mentem non habent vel intellettum, qui Taiof manis - 
Fantur, 

7. Hi omnes ſupra dicti, nec ad ſacros ordines promoveri d:- 
ul, nec ad atculationem, vel Teftimonium admitti, 


VII, A 
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VII, A perſon accuſed, was not oblidged to anſwer of 


old, but for onecrime in one day , except there were (eye 

purſuers, quoniam attachiamenta, cap, 65., by which, accuny 
lation of crimes was expreſly unlawtul , ſed hodse aliter obting 
for now there is nothing more ordinar , nor to ſee five or fi 
crimes in one Summonds, or Inditemeat , ard to ſee one x; 
cuſer, purſue ſeveral Summonds ; and yet (eing crimes x 
of ſo great conſequence to the defender , and are of ſogre 
intricacy, it appears moſt unreaſonable, that a defender ſhoy 
be burdened wich more then one defence at once; and it ar 
pears, that accumulation of crimes is intented, either to lx 
the fame of the defender ,- or to diſtract him from his 
tence, 

V III, Tothe end that perſons may not be unjuſtly py 
ſued, the Civil Law.did appoint two remedies, 1, Thattt 
purſuer ſhould find Caurion to infiſt. 2, That helhould! 
purſued as a calumniator , it his purſuit.was found ro ben 
cious, As to the firſt , the form amongſt the Romans, 'y 
that the accuſer was oblidged , de ferre nomen ret apud pret 
rem atq; ſe inſcribebat libello judics porretto wel incodice publ 
c9 , quarela depoſita cui inſcriptions ſubſcribebat & ad talia 
penam ſe obligabat in caſum calumnie, Tnſcriptionis f 
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mula apparet, l, 3. ff, de accuſ, Conſulibus ills, die ill of 


pretorem illum Titins profeſſus eſt ſe Meviem legem julia 
adult, ream deferre quod dicat eam, cum ſe1o in crvitate ills 


2m illius , menſe illo, con(ulibus illis adulterium Commiſi 


Which inſcription was only neceflar in attrocious, bur no 


lighter crimes, naw illa de plano diſcutiebantar , 1, levied 


dc accuf,, but in ſome caſes, the neceſſity of inſcription was 
mitted, even in attrocious crimes , as when a "Woman, 

rum injuriam proſequitur & parentes filii necem & & con 
And generally , where the purſuer could not be purſued 


calumny , he needed not , 2» ſcribere , becauſe, inſcriptiy 


were only neceſſar, to the end the purſuer might be puni 
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4. if he were found guilty zof Calumny, Nor were theſe 


criptions neceflar in reconventions , & ante catezoriis, be- 


uſe , . in theſe , the purſuer intended not to calumniar, 


only to defend himſelt , by recriminating the pur- 
If, 

The inſcriber was, according to the Civil Law , oblidged 
find Caution , ſe perſeveraturum in accuſatione nſq, ad [en- 
tam, L.. 7, ﬀ. de accuſ, the reaſon whereof, is by one of * 
he Greek Scol1aſts, {aid to be, iraunwyegus 714 xarwyogis weecgrey, 
facile q45 4d accuſationem per currat, Suitable to this, our 
w has orda:ned , that the purſuer , when he raiſes a crimi» 
Libel , ſhall find Caution to infiſt, in the intenred purſuit; 
{this Caution is found , either by the Cautioner en:Qing 
nſelt in the Journel Books, which Ad is tobe ſobſcrib- 
by him,. or elſe if the Cautioner be abſent, he ſends a Bond, 


W:ring a clauſe of Regiſtration in the Journal Books, which 


un! 


ordingly therein Regiſtrar z this' Caution was firſt ap. 
inted by the 34, A&, Parl, 4, F4.5, by which, the Ju-" 
ce-clerk is oblidged to take fic ker ſurety , that the purſuer 
| bring back the criminal Letters incorſed , and executes 
the Cautioner is not oblidged with us ( as he is by the Ci- 
[Law) that the purſuer ſhall inſiſt, and the penalty appoint- - 
by that AR, 1s, an Earl, or Lord, two thouſand Merks, a 
zzt Barron one thouſand Merks, a Fermer five hundred 
ks, an unlanded Gentle-man two hundred Merks , a 
toman two hundred Merks: But of old, accuſers behoy- 
[to find Caution to infiſt, Reg, Maj, cap, 1,1, num, 6, 
lit he cannot find a Caurtioner , it is ſaid there, that his 
th may be taken, inall caſes of tellony, and the reaſon 
en, is, leſt too much ſeverity , in exatting of Caution, 
terr the proſecution of a publick crimes and it may be 
bted, if Cautio juratoria, cannot properly come” in 
erthe notion of ficker ſecurity , and there can be little h-= + 
to the Common- wealth , leing the Law preſumes, thac 
Het. 
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His Majefties Advyocat will be till ſo juſt, asto purſue thy 
publick revenge, where the party is unable, Whereas, bl pl 
admitting this, cautio juratoria an(a prebetur perjurio, nM 15 
the defender is diſappointed of his damnage , and intereſt, i th 
the party fail, By the 29 cap, Stat, Rob, 3, purſuers betor tet 
the Sheriff, ſhould ſill find Caution to infilt » bur with uM anc 
thoſe abi ſuam vel ſuarum injuriam proſequunturC@7 etiam inaM 13 
ticategoriis ,, the accuſer muſt ſtill find Caution z wherein yM «7 
do very rea{onably differ from the Civil Law, tor thedefenW ts 
der is as much prejudged , and may beas eafily troubled, MW /C 
theſe pretexts were allowed, to palliat the purſuers malic] the 
as generally he could be in other caſes: in this likewiſe wi] 90 
differ from the Civil Law, that the defender.is oblidged (MM 1 
find Caution for his compearance , which he is commande{ wet 
todoby the Letters : by which the Meſſenger is commangeÞ ſtra 
to denounce him Rebel, if within fix dayes atter the Sun ſho! 
monds is execute againſt kim , he find not Caution in tl aga 
Books of Adjournal , to the effeR foreſaid; which CaurW poir 
on, though it be found , yet it it be not intimat to the Me Juſt 


ſenger, the Mefſenger may ſti1] denounce him Rebel , for inſit 
finding of Caution; And though by the Civil Law, and our ped 
the Advocat may purſue without conſent of the ptivac party edt, 
yet he is not oblidged to find Caution , »am in eo non pre "le 


mitur calumnia : yet the Advocat in our praQtique, dothe 
dinarly oblidge his informer to find Caution,elfe he reiuſesh: 
his concourſe, 

It the accuſer be found to have been calumnious, or as0 
Law termes it, in the wrong , he is oblidged to pay tot — 
party, an unlaw of ten Pounds, Fa, 3, Parl, 6, 4, 

And if there be moe deeds then one, he is liable in twe! 
Pounds , and likewiſe to pay the defenders expence, 4# 
Parl, 6, Fa, 6, Which Acts, fpeaks only of not prevlll 
though there beno malice, and though there be no probub 
cauſalitizandj, but it their purſuit be found to be malicio 
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+ is arbitrary to the Juſtices, to infliit what puniſhment they 
pleaſe , either in that ſame ſentence, wherein the defender 
s 2bſolved,or upon a ſeparat Bill,or purſuitz as alſo , he is by 
the Juſtice conſtantly ordained to pay what damnage, and in. 
tereſt, or expence the Juſtices pleaſes, both to the parties, 
:nd to the Aſſizers, And albeit , according to the Ciyil 
Law, Procurator fiſci non preſumebatur calumnioſus; yet ſi pro- 
curator fiſcalts calumnioſe inſtigat judicem ad inquirendum tene« 
tur in damna attione injuriarum & concremart debet, I, univer- 
bc, ubicauſafi ſcal, &c, Andaccording to the opinion of 
the DoRors , hodie & judex & procurator fiſci affeitate conſe- 
qnentes crimen extraordinarie ſunt punendi, 9, | 
IX, The Juſtices ordain , that becauſe many poor perſons 
were maliciouſly , or ignorantly impriſoned , that the Magi- 
ſtrates of Edinburgh ſhould impriſon none , but where one 
ſhould find caution , in the Books of Adjournal , to inſiſt 
zezinſt chem, and to aliment thems 3nd that they ſhould ap- 
point a Procurator, dwelling within Edinburgh, to whom the 
Juſtices might intimat, when they deſired the purſuer mighe 
inſiſt, the 5, of F»ly 1661, which ſhould be done, and ex- 
ped very (peedily ; and for this end , the Biſhop was appoint- 
*d ro viſit the Prifon every Friday and Wedneſday, w Tex zjr * 
Mules, celeriter judicari, Baſil, 1, 21, ae cuftod reor, | 
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i, Whether.a Procurator ſhauld be admitted for the purſuer in 
his abſence, 
2, His Majeſties Advocat may deput when he is purſuer, he has 
alſo other priviledges, 
3. Inwhat caſes Procurators are admitted in defence, 
4. ' What Oath of Calumny is allowed in Criminals, 


He Doctors make a difference , inter ſimplicem allegate 

' rem, Whocan only propon what is nottour, as thit. 

the party cited is known to. be lick ,  &- procurate- 

z7em, Who muſt have a mancat, and may propon declinators, 

or dilators; & defenſorem innocentie, wii not only canpro- 

pon gilators, but may likewiſe detend, et _Advocatus ſemper 

reputatur defenſor, and needs no mindat ; but his Gown is his 
watrand, and yet in Criminals he muſt haye a Procuratory, 

I, According to the Civil Law, Procurators were neither 
admitted to purſue, nor defend, /, wlt, s, ad crimen ff. de publ, 
Jud, but by the Law of moſt Nations, a Procurator is admitted 
to purſue; tor pena talions is now taken away, which was the 
reaſon the puriuers perſonal preſence was requiſite, Clar, fin. 
queſt, 14, N, 22, the defender mutt ſtill be preſent, ze judici 
um reddatur eluſorium, 

W ith us, Procurators are admitted for the putſuer, and ye 
| t 


in 
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this appears not-to want difficulty, for if the defender ſhould 
deſire, that the purſuer ſhould ſwear the Libel, the dyer 
would deſert, if this were refuſed by the Procurator, and 
though i» Civilibus, a day may be taken to produce the purſu. 
er, togive his Oath of Calamny , which Oath of Calumny 
; the ſame thing we call ſwearing the Libel in Criminals, yet 
ſing all Criminal dyets are peremptor, ſo that there cannot 
hea day allowed to the purſuer to give his oath, it were unrea- 
onable but he thould bepreſent, tor elſe the detender is pre- 
:luded from a very great adyantage, ſuch asis the purſuers 
oth of Calumny, which it the purſuer himſelt were preſenr, 

nd refuſed, no purſuit would be ſuſtained ar his inſtance, 

'keas, if the purſuer were preſent, it might be refetred to his 
rath, that he gave the witneſſe good deed, or that he kney . 
the defender to be alibi, by all which it would ſeem, the pur- 
ſyer ſhould ſtill be preſent ; yer this was expreſly repelled, 4, 
Auguſt, 1652, Where Ballindalloch, was purſuing Fohx 
Grant, but there it was anſwered, that Ballizdalloch was one of 
thepu:ſuers himſelf, and che remanent were his Servants, 

IT, Albeit the Kings Advocat be purſuer in moſt caſes, yet 
heuſes ordinarily to conſtitute a depur, who ſhould produce 
1vritten warrand under his own hand, elſe cannot be admit« 
ted, and this deputcan deſert a dyet, though his Procurato- 
ry do not inſtruct him with a particular power for that effect. 
29, November 1638, Mr, George Norvel Procurator for Mr, 
John Rollo, which is conſtantly the opinion of the Doors, 

His Majeſties Advocat uſes not to purſue a Summonds of 
Trezſon, withour a ſpecial warrand under his Majcſties hand, 
ora particular order from-the Council, which he uſes to pro- 
duce ante omnia, and is ſtill marked by the Clerk, as may be 
ſeen in all adjournal Books, but particulatly in the caſes of the 
Lords of ochiltree, and Balmerinoch, 

His Majeſties Advocat, with us examines parties, and wit- 


Y nefſes, betore the Procels be intented , which he doth; upon 


Nnnz2 pretext 
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pretext, that he may thereby know how to Libel exaQly, ang 
ro the end he may not vex patties, if he find no ground tor the 
purſuir 5 but many learned Lawyers , have. alwaye 
thought this Procedur dangerous , . tor his Majeſtirs Adyg. 
cat is ſtill a party intereſted, and ſo ſhould not be allowed't, 
deals with the witneſſes z for thereby he may ſt:ain from 
them what otherwiſe they would not depon, And it in og; 
laſt reformation of the Juſtice . Court,- it was found that the 
Kings & dyocat ſhould not make the roll of Aſhzers,. becayſe 
he is too much intereſted, much lefſe ſhould he for-the (am 

reaſon, be allowed to examine the witneſles,. ſince that is q e 
2l1lowed to the Advocats for the detenders, ot 

Adyocats with us inCriminals are called Proloquutors, 

3. No perſon ſhould (lead or conſult in reduction of fore- 
faulter, without leavegranted bythe King, A& 135, Fa, 6, 
Parl, $,. But in other purſuits of Treaſon , no Advocat is 0b» 
liedged to crave a licenſe, andeven the foreſaid ad is abrogi- 
ted, A738, Parl, 11, Fa, 6, Which grants only liberty te 
plead in all Treaſons purſued be{ore the Parliament : but by 


the 90, AF, Parl, 11, Fa. 6, Advacatsare allowed beforeWai 


all Courts to plead, without licenſe, and power is granted to 
Judges, to compel them to plead in ſuch caſes, and the fur-W; 
mer reſtri&tion has been founded upon C, f#licis de penit, 1n6, 
where toplead for Traitors is diſcharged, niſi concedatur licen- 
314, 

When Adyocats aſſiſt Pannels, eſpecially in Treaſon, theyMt 
uſe to proteſt that no eſcape of theirs in pleading, may be mil 
conſtru:ted ; fince what they ſay, is rather ratrone officii, the! 
ex froprio motu,..as we (ee in Balmerinochs cale 53 and it were 
hard to he ſevere ſuch caſes toAdvocats, fince they ate acct 
ſomed to much freedom, and .areeftentimes tranſported byſ 
the heat of oppoſitiun, and zeal to thete Client, nor would 
men haveany toengage in their defence , againſt ſuch pur 

Fvits, if this liberty werenot allowed, and.it isagainſt reaſogſ 
no 
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t6t to allow it, where they are forced to plead, as they ordi- 
urily are in caſes of Treaſon, and yet it any Advocat will de. 
{nd his own eſcapes againſt authority, he may be puniſhed by 
kprivation, but his puniſhment extends no further , even 
where he ſpeaks Treaſon, as was found in the Senat of Savoy, 
(ud, fabr, tit. de penis defin, 19, | 
By the Civil Law Procurators were admitted for the defen- 
«, where the pain to be inflied was not corporal, for the 
:ſon why perſonal preſence was requiſite, viz, that the de- 
der might undergo what was infliged, did here ceaſe, and yer 
thus, the defender muſt ſtill be preſent;even where the pain 
phe inflicted is pecuniary , ſuchas in cutting of green wood, 
ling of Bees,- &c, becauſe the certification of the Letters 
ich us is ſtill co compear to underly the Law, under the pain 
{Rebellion, and hath nor thoſe words adjoyned , or to ſhow 
reaſonable cauſe, which being added in Summonds, for Ci» 
|cauſes, is a ſufhcient warrand , for the conſtitating a Pro« 
ator, 
Noblemen, likewiſe might by the Civil Law,' and the 0- 
nion of the Doctors compear by their Procurators, but this 
not allowed with us, Procurators might likewiſe by that 
Wn, be admitted to propon the incomperency of the Judge, 
Wen in the caſe where there is a Statute appointing the deten- - 
to compear perſonally, which ſhould much more be allow- 
Imith us, where there is no ſuch Statute, but where this ne- 
heyWiy is impoſed by the will of the letters : Boſf,tit, an incri- 
mil-W1, 2127, 13, 14. Fain, de war, queſt, 99; num 168, and 
thenfſtl have ſeen thoſe who killed 4rmſtrong the cuſtomer, out- 
werefied . Zuly 1668, Albeit it wasalledged, they dwelt with- - 
ccuſthe regahity of Annandale, and ſo they ſhould be repledged, 
d byBich was repelled, becauſe they were not preſent; yer the 
ouliſon might be, becauſe the Juſtices were Judges competent, 
putFJceſv, and the replegiation was a priviledge, with which the 
eaſoFicd of Regality might have diſpenſed, and ſo was competent 
no only. - 
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only to him , and to the defender , who ſhould have compezr. te 
ed, in omnem,eventum, wt 

Procuratots are alſo allowed to propone excuſes for abſent; W fo 
rc, fine mandato, ſi excuſationes ille ſunt fatti, & neceffwia int 
as is fickne(s, impriſonment, e&#c, Sed ad allegandum uy tsr 
[as probabiles , &, neceſſarias ab[entie., ſuch as the want of Mo! 
fate conduct , 'requiritur mandatum 3 quia abſeys 115 renunci;M out 
re poteſt, & ne: conſtat de ipſins voluntate, niſt per mandatun Yto1 
which diſtinton ,-I-rhiak unneceſlar , becanſe it is alwayeM nit! 
prefumed , - that the defender would willingly have himſelt ceWad 
tended; and with us, a Mandat is not neceſlar, it an Ady;Mhhe 
cat be imployed, for his Gown is his warrand « and whe: Mat, 
an Adyocat is imployed, I thiak , . the Cautioner may be, 
mitted , albeit he have no warrand,, . quia qui ſati{dat diciinWtom 
habere mandatum de jure farin, ibid, part. 2, num, 283, Mats: 
the Cautioner detends himſelf., eo caſ» , leeing if the reaſoMwpini 
of abſence, . or Eſſoinzie .( as we call it, be tound relevanc, hWio; 
will not beunlawed, and where a Mandat is neceſlar with y 
which is, where an Advocat is not imployed ) it mayt 
doubted , it the Mandat be ſufficient, it (ubſcribed only 
one Nottar , where the parry cannot write, which though 
be ordinarly ſuſtain'd , yet 1t would appear , that eo caſ#, 
ſhould be ſubſcribed by two for the Actot Parliament: 
quires two Nottars, and four Witnefles , in all caſcs of gre 
importance; yet ſeing quelibet lewis probatio abſentie (u 
ficit , it would appear , that quodlibet mandatum hic | 

ciat, 
4 I'V, Albeit where the purſuer is a privat perſon , heisc 
lidged to ſwear the Libel; yer where the Kings Advocat pu 
ſues, he is not oblidged to ſwear the verity of the Ditt: 
becauſe he purſues only, ratione offzcis, bur T find, int 
ſame Deciſions, that the Advocat is not oblidged ro depor 
whether the party hath given partial counſel , the 10, of 4 
guſt 1598, Advocatus contrathe Laird of Dalgety , noryet 
GE 
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leclare who is his informer, the 20, of April 1599, Adve- 
utus contra Fohn Connel, and others , but this ſeems unrea- 
ſonable, ſeing the detender ſhould not be prejudged , by the 
iatenting ofa purſuit, at the Advocats inſtance z and jure na- 
wralt , the purſuer, or informer, which is all one , ſhould 
zot bea Witnefſe,, nor can.it be known who is purſuer, . with- 
gut the Advggat declare; it is alſo a great encou-agement 
» Ko unjuſt purſuits, that any perſon may inform at random, 
yeY nithour being known, and the.info:mer is liable in damnage, 
Mod intereſt , if he inform without any ground , even though. 
the purſait be only raiſed in the name of His Majeſties Advo- 
at, 4& 78, Parl, 6, Fa, 6, but if the Advocit may conceal! 
wwjully the informers name , then the defender is precluded 
Mom all theſe juſt advantages, This priviledge of the Adva- 
atsnot ſwearing the Libel, ſeems to be tounded uppn the 
pinion of the Doors , who contend , that Procurator ex of* 
cio non tenetur preſtare juramentum calumnia., Gail, obſ, lib, . 
|, obſer, 88, - | 
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(462) 
TITLE X XI. 


Of Libels, and the forms 1 
of Proces thereto re- , 
lating, ne 


Is ALibels aSylogiſm. b 

2, Ttoughtto ——— upon time, and place, F ; 

3. Whether the qualities Libtlled may be paſded from, 

4, The ſtile of a criminal Summonds , and TInditement, 

5, How acriminal Summonds onght to be execute, 

6, Whether aperſon whois beviſied ,. may ſafely appear btfi 
the day, inthe citation, 

7, How criminal Adtions are to be called, and the forms ther 
to relating, 


1, AFM is generally by Lawyers thought to be a$y 

logiſm , wherein the propoſition ( as we call it) 
founded upon the Law, and though the propoſition be of 
times generally couceived thus , that albeit by ſeveral A&Y ,, 11. 
Parliament , thecrimeot , &c, be expreſly forbidden, & ; 
Yet it is more regular to expreſle the pa:ticular Acts, whelyſ ,,.n 
upon the propoſition is founded, The ſubſumprion of tY ©,,; 
Libel, is the matter of FaRt , which ſhould condeſcend upy x ,,, 


J theſt 
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theators names, and deſignations, and upon the place where 
the crime was committed , either-exprefly, as the Houſe of 
ſuch a man-, or per coherentias , as- Lawyers ſpeak, as that it 
was done near (ſuch an Hill, Water, &c, 

11, Thatthe place muſt bedeſigned, 4s expreſly required, 
| libellorum, ff, de ascu/, But whether the-Day , or Mo- 
nech muſt be expreſt ,- is more controverted z and by the for- 
mula, expreſt in the tormer Law , the Place and Moneth, are 
neceſſar , and to that formula, is there ſubjoined, thir words, 
nea; diem neq;, horem invitus comprehendet , but according to 
the opinion of the-Do@ors , if the defender compear, and 
- © crave that the purſuer ſhould expreſſe the Day , becauſe he 

offers to prove, alibi, then the Judge ſhould force the ac- 

culer to expreſle the Day 3 for elſe the detender would be 
precluded from proving his innocence, Bart, in l, is qui reas, f. 

d: pub, Fud, But though in that caſe the accuſer is oblidged 

to expreſs , yet he ts not obliedged to prove the ſame , be- 

cauſe the expreſſion thereot is not neceſlaty , for the relevan- 

cy of hisLibel , -but only for the clearing of the others inno- 

I cence, Bertr, and /ib, 6, Conſil, 61, Asalſo, if the purſu- 
er can upon Oath depone, that he doth not remember the 

br Day , and that he does not omit the ſame maliciouſly , eo c4- 
ſu, he is not obliged to expreſs the ſame., Clar. q, 12, 2m, 

13, But the former difficulty inthiscaſe ſtill remains, which 

is, that the defender-loſeth the benefite of this defence , and 

Di i prejudged by his accuſers ignorance, which ſeems to be un- 
t)Y juſt : and therefore Cook 7, rep, Calvinscaſe obſerves , that 
© OW :n1nditement ſhould be moſt curiouſly, and certainly penn'd, 
\0Y :nd by the 37. Stat, Hen. 8, the Day , Year, and Place muſt 
, ON beinſert, By the 80, ch, quoy, attach, theſe ſeyenare to be ex- 
wacl preſt, the Names of the Parties, Day, Year , and Place, 
Cauſe of the Complaint, and Damnage. P.ccorcing tour 
a up Law , either the crime is ſuch,, 2s depends upon time, as is 
J :eſtriking one in the Sefſion- Houſe , whilſt the Lords ft ; 

O 00 or 
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or the wounding, or killing one in time of Divine Set vice, and - 


in theſe the particulartime muſt be both libelled, and proved, 
becauſe the time is not there a meer circumſtance, but it is the 
medinm concludendi ; and therefore a Libel in Detorcemenr, 
was not found relevant , becauſe it condeſcended not upon the 
time, ſince.it was lawtul, if the:Rebel had been apprehend. 
ed upon theSabbath , 1677, but.I think that this might 
have been propon'd as a defence, and that the Libel without 


the Day, was releyant z but there alſo, the Year was not in- . 
ſerc ; nor would the Juſtices allow the filling up the ſame at - 


the Barr, as incivil caſes; but in other caſes, where the 
crime depends not upon time, we uſe to Libel in the Moneths 
of cMay., Fune, Fnly, &c, or one, or other of the Mo- 


neths, Weeks, or Dayes of the ſaid Moneths, but the expre(-. 
ſigg of the Day , is not found neceſſary, as in the caſe of one 
Hay ,. was tound the 5, of November 1612, and likewiſe upon 


the 8, of Fuly 1615, where a dittay of theft, was found rele- 
vant ., though neither condeſcending upon the Day , nor 
the marks of the Goods : And in my-Lord Argyls caſe , the 
Parliament tound it not neceſſary to condeſcend, even upon 
the Moneth , but the ordinary Caution allowed the defender, 
in that caſe, is, that the defender may offer to prove, that 
quo ad, {ome particular Dayes of theſe Moneths, he was al:- 
bi, andquo ad theſe, the Libel will not be relevant , nor he 


paſſe thereupon, to the knowledge of an inqueſt, bur will get 
a precept of excolpation: as for inſtance, it one ſhould be ac- 
cuſed of killing a man , in the Moneth-of March , upon the 
Street of Edinburgh, he might alledge, thatquoad, the firſt 
fourth-night he was at London , quo ad, ſo many other dayes 
thereof he was at New-caſtle, &c, And it the Wirneſles, when 
the Libel comes to Probation, do depone, that upon any of 
theſedayes the crime was committed, in which al is proved, 
the detender will not be thereupon convi& , for though the 
pupſuer needs not condeſcend upon the Day , yet the Wit- 
nefles muſt condeſcend upon ig, in the caſemwhere alibi is offered 
to 


likewil 
s, tha 


partic 
Andi 


mon yu 
who 


"any, 
ot pr 


ay 


warly 
on 3 


V 


of Proces thereto relating. 465 
to be proved, but otherwayes it may be controverted whether 
2 Libel be relevant, bearing in the general, the commirting 
of the Crime, but not condeicending upon the particular man- 
ner: as for inſtance, if it ſhould be ſubſumed upoa the As 
2oainſt fore-ſtalling and regrating, that the defender Cid fore- 
tal, but did not condeſcend upen the particular perions, from 
whom the corns were bought; or in uſury, it the purſuer ſhould 
nor condeſcend upaa the pa:ticular way how the uſury was 
committed z and in my opinion, regulariter, the crimes ſhould 
be particularly ſubſumed z becaule elſe the relevancy cannot 
be Cebared before the Juſtices, and the aſſize ſhould be con- 
tancly judge of the matter of Law, and the Pannel ſhould be 
ut ott to the knowledge ot an inqueſt, upon irrelevant crimes, 
ll which were abſurd , bur yer there are ſome crimes, (uch as 
fore-ſtalling, and regrating, in which it is ſufficient to libel the 
Crime, without condeſcending upon the particulars, for in 
Wl this crime it is declared by 148, 4#, Par, 12, X, F, 6, that 
. MW : Libel bearing common regrating,or fore- ſtalling,in the gene- 
» © ::/ ſhall be relevant, without condeſcending on the time, and 
\ { nzy of committing the ſame, And accordingly upon the 11, 
June 1596, A Libel againſt Toung and othets,tor tore- ſtalling 
& "is found relevanr, though it condeſcended not upon the 
particular perſons againſt whom this crime was committed : 
And it may be debated, that a perſon being purſued tor com- 
non uſury, if that crime of common uſury, may be ſuſtained 
whout any particular condeſcention, becauſe both the rele- 
nay, and probation is referred to his own Oath, and ſo he is 
ot precluded from any defence, but fince it- was neceſſary by 
particular Law in regrating , to appoint the Libel to be 


(=) - 
; nd relevant upon that general, it ſeems to follow, that re- 
en , © b ) 
y of mlarly che particular way, and manner muſt be condeſcended 
eq {on ; elſe that particular diſpeniation had not bzen necefla- 
p] 


Whether a concluſion be neceſſary in Criminal Libels, is 
Vit .kewiſe debated amongſt Lawyers; but the common opion 
rej, that it is not, becauſe though in Civil caſes, the purſuer 
to O00 2 may 
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mav-crave more, or leſſe, nor what is due to him, yet in Crimi. 

nal, either the penalty is determined bya Law, which the 

Judge muſt follow, though it be not craved, or otherwiſe the 
pain is Arbitrary , and there the parſuer cannot by his petiti. 

on determine the ſame, but mult leave it to the Judge, /, r.5, 

quorum ff. ad $, C, turpil, I. ff. deprivat deliti l, ordine 4 
waicipalem , and in the form ſet down /, 3. f, de accuſatio: 

by Paulus, there is no concluſion expreſt, bur yet with ys, 

there is alwayes a conclufion in every Libel , though it bege. 
neral, and I perceive that moſt of the practitioners are of opini-. 
on, that at leaſt a general concluſion ſhould be added, 

IT I, Whether a Libel being libelled qualificate, the purſuer 
may. paſſe from the quality , has-been thus determined. 
by Lawyers, that it the qualicy amount to another different 
crime, it cannot be paſt from-, bur.it che quality amount only 
to anaggraging circumſtance , it may be- paſt from, Asfor 
inſtance, it the purſuer Libel upon the Act of Parliament, 
whereby murder under-truſt, is Treaſon, and ſubſume tha: 
the Pannel is guilty of murder under truſt, in ſo far as the per- 
ſon murdered, was father to the murderer, it when the caſe is 
to be tryed, the purſuer ſhauld declare, that he inſiſts againſt 
him as a Vurderer fimply, becauſe he is not ſure to prove, that 
the perſon killed was -farher- I think eo caſu, the purſuer 
could not ſo reformor declare his- Libel, tor that makes the 
ctimes to differ, the one being Murder, the other Trezſon, 
and the detender was only obliedged to prepare him to defend 
a2ainſt-Treaſon, and finding -that he was ſecure, as to the 
crime libelled, he needed not prepare other defences, or raile 
exculpations for that effect, but theſe qualities which a- 
mount only to aggravations, m1y »e palt trom ,4as was decided, 
11, November 1672, For cAikman having purſued Carnegy 
of Newgate for oppreſſion, coutorm to the 25, AG 4, Parl, K, 
F: 5,: becauſe he had beat h m,- who was a Magiſtrat, in the 
exerciſe ef his Office, the Juſtic:s !::ving found, that the pur- 


ſaer 
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yer could not in the conſtruction of Law be repute a Magi- 
frat, becauſe he had not taken-che Declaration, ic was thereaf- 
eralledged, that the Libel being only founded upon the fore- 
2id Statute conceived in tayours of Magiſtrats, and the con- 
cuſion being againſt oppreſſion, and not againſt beating the 
:{(uer, could no more inſiſt upon that Libel, which was re- 
pxelled, for the Juſtices found, that the beating any man, was 
tcime, and the puiſucr might infiſt againſt-rhe defender tor 
eating him, fince his being a Magiſtrat was only an aggraging- 
tcumſtance: Yet this ſeems a hard deciſion, ſince the pro- 
ſition of the Libel,did nor bear, that beativg was puniſhable, 
prdid the concluſion bear, that at leaſt the Panel was puniſh- 
je for-beating a treeLiedge:8& it this were univerſaly allowed, 
ternative Libels were unneceſſary, and this wouid occaſion 
uch looſeneſs in. Criminal Libels, whereas Lawyers trea- 
ns of Criminal Libels, have laid irdown as aprin- 
ple, that 3» criminalibus non licet vagare, and the crimes of 
weſſion, and bearing, are different, Nor can it be denyed, 
at that a privat pe: ſon differs from a Magiſtrat, ſo that this 
wlicy made the perſons, the-crimes, . and the medium conclu- 
di to differ, 
IV, For the better clearing of our cuſtom in theſe caſes, I 
r Wire ſer down the form both of the Criminal Letters, and: 
 {:iminal Indictment now in uſe with us, 


A Criminal Summonds. 


HARLES, &c, humbly, mean'd and complain'd to 


bi Us, by Onur Lovits, A, the reli, B, ſiſter, daughter, and 
Gy weſt kinſ-moman,. C. as Mr, with the remanent kin of Um 
ile Main, ervant to the ſaid ©. and Our rig't truſly and 


il belovedCouncellor, our. Advoc at for our intereſt inthe matter 
terwritten upon Liſtoun, wi: bout any juſt ce, - offence or in- 
"1 done to him, by the ſaid umquhile Maiii, having conceived a 
deadly 
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deadly hatred, and evil will againſt him, with an ſeitled parpeſ 
and reſolution to bereave him of hs life,one way, or another late 
ly, upon the laſt day of where the ſaid Main was in quiet 
and ſober manner for the time, expetting no harme, injury ni 
par ſuite of any perſon , but to have lived under Gods peace, an, 
ours. And the ſaid Liſtoun being bodden with 4 great Batton, 1 
rune in his hand, andwith knives and other invaſive weapons 
firſt upbraided the ſaid Main with words, alledging that he was i 
common Thief, and had ftollen, &c, And thereafter, becau(: 
the ſaid Main had purged himſelf of that calumny, and aid: 
was 4s honeſt a man as himſelf, he thereupon ran and ruſhed theW!!, 
ſaid Main (being an aged man of 74, years of age ) to the groundWr«! 
under his feet, ſtruck him in the head, craig, ſhoulders, and ſid:, 
with the [aid Batton, lap upon his breaſt and belly with his fer 
and knees, beat him upon the heart, and thereby broke, andbru- 
ſed his whole intrals, and noble parts, thereafter heaſed and drew 
him by the heels, off the ſaids lands, by the ſpace of a quarter f a 
mile, toalowVault in, &c, and impriſoned hin therein, tan- 
quam in privato carcere, he being in the dead thraw : Likes, 
within three hours after his impriſoning in the [aidYault the pur 
azed man dyed of the ſaids ftroaks and hurts ; likeas, to (uppreſe 
the Murder, the ſaid Liſtoun with his complices, buried him in 
an obſcure place in the night time, and ſwa the ſaid Main na 
ſhamefully , and cruelly murdered, and flain, and ſecretly buri 
ed by the ſaid Liſtoun, and his complices, and he is Art ani 
Part thereof, committed upon [et purpoſe, and proviſion, an 
forethought Fellony, in high and manifeſt contempt of our Authi 
rity and Laws, in evil example of others to commit the like, ii 
ſma be, OUR WILL 15S Inrefore, &c, and in Our name at 
authority, command and charge, the ſaid Liſtoun, committer o bry 
the [aid Barbarous murder, in manner foreſaid, 0 come and find 
ſufficient Caution, ſurety to Onr Fuſtice Clerk, and his deputs, y dif 
atted in our books of Adjournal, that he ſhall compear before thq,,q,' 
Fuſtice, or his deputs, to underlye the Law for the ſamen - 08 
Tolbwilh 
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ith in Edinburgh, on the Day of in the hour of 
uſe, under the pain contarned in Our At s of Parliament, aud 
je charge him perſonally, if that he can be apprehended, and 
ilsing thereof, at his dwelling houſe, and by open proclamati- 
, at the Mercat Croſſe of the head Burgh of the Shyre, Stewat- 
j, or Regality where he dwels, to come and find the | aid (averty 
ied, in manner foreſaid, mith in ſix dayes next after he bees 
weed he you thereto, under the pain of iehellion, andputting 
him to the Torn, the whilk ix dayes being by paſt, and the [u- 
not bezng found , that ye immediatly thereafter denounce him 
hel; and put him to our Horn, and eſcheat and inbrins all his 
weable goods, to our uſe, for his contemption, and cauſe Regi- 
uthir our Letters, with the executions thereof, inthe books of 
journal, within fifteen dayes thereafter, conform to our At © 
Puliament made thereanent, and if he find the [aid foverty, 
timation being alwayes made by you, to us, of the finding 
ref, that ye Summond an aſ#12e hereto, not exceeding the 
mber of 4.5, perſons, together with ſick witneſſes as beſt knows 
verity of the premiſſes, whoſe names ye ſhall receive in the 
s, ſubſcribed by the complainers, or either of them, ilk per= 
under the pain of 4 100, Merks, as ye will an(wer to us 
(deliberatione, 


The form of an Inditement is thus« 


Anlnditement. 


"Or ſameikle as the abominable, wile, and filthy vice of Fn- 
eſt , being ſo odious, and deteftable inthe preſence of Al- 
thty God, and be the ſame eternal God , his expreſs word [o 
Wl condemned ;. - Therefore our ſoveraign Lord ./ out ef his 
! diſÞoſition, and zeal ,. by diverſe his Atts of Parliament, 
eſly Statute, and ardained, 'that whatſoever perſon , or per= 
ons 
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fons , commits the [aid abominable crime of Tnceſt , ſhall be us 
niſhed tothe death, as the [aids Adtts of Parliament , inthem 
ſelves proports : Notwithſtanding, it u of verity, that theſa; 
A.B, being married with his lawful Spouſe, Daughter to C, my! 
(hamefully , but fear of God , or reſpett to our Soveraign Lind 
Laws, has given theuſe of his Body ro D, His Wifes Sif 
in the Moneths of in his and her journeying , betwixt th 
Burgh of Edinburgh, and the Town of Elgin, andwithinth 
ſaid Town of Elgin , inthe which filthy, and inceſtuons copul; 
tion , ſhe has procreat a Bairn , committing there«through t/ 
ſaid filthy crime of Inceſt, and Adultery, to the high offexc 
and diſpleaſure of Almighty God , wiolation of the Kings M: 
jeſti's. Laws , . and evil example of others, to run in the like f, 
thy and abominable vice , if the ſamine be ſuffered to remai 
unpuniſhed , as at length ts contained in the ſaid Dittay, prod 
ced againſt him, &C, 


V, The Summends ſhould be execute only by a Meſſeng: 
at Arms, or by an Officer of the Court ,- except in thec: 
of Treaſon; in which caſe, ir is appointed by the 125, 4 
Parl, 12, K, Fa, 6, that Letters, and Summonds of Tr 
ſon, ſhould be execute only by Heraulds , and Purſevant: 
bearing Coats of Arms , or by Macets , which muſt be unde: 
ſtood only of Macers of-the criminal Court, for the Mace: 
of the Council, or Exchequer, or Seſſion, cannot execute an 
other Summonds, bur what is purſued:betore theſe ReſpeQir 
Courts, to which they are Macers, The form of the Exect 
tion , is, that there bea tull Coppy-ot the Letters delivere 
to.the defender, it he he perſonally apprehended, or it hecar 
not be perlonally apprehended , to his Wite , or Servants, « 
afhxt upon the Gate of his dwelling Houſe, it heany has, at 
Proclamation at the head Burgh of the Shire , where a Copy 
is likewiſe to be fixed at the Metrcat Croſs; bur it theret 
moe perſons then two, and all be called for one deed, at 
crime 
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cime 3 incthat caſe, two of the Copies are tobe delivered, 
torwo of the Principals,- named inthe ſaid Letters, or their 
Wives, &c, In manner foreſaid, is ſufficient, 2. M, 6.P, 
ap. 33. butif che Perſons live in Shires, or Countreys, #6; 
wn patet tutwracce ſus, the Bill whereupon the Lerters paſſe, 
uſe co contain a priviledge, for citing them-at the head Burgh 
of the Shire, and to the-end: of the Letters, bearing thrir 
words, andfailzing thereof, by open Procamation, at the 
Mercat __ of our - Burghs of, &c, . beca'iſe they are bre- 
ten men , having no certain dwelling, and haunts , and fre- 
quents with other broken men , where our Officers dare not 
ſort , for fear of their lives , with the whilk Charge, (wato - 
legiven, We, and the Lords of Our Conncil , by thir Pre- 
ents. diſpenſes , and admits the [amine to be as lawful , and 
efficient , as if ilk amof them were perſonally aiprehended, 
thisis by the DoRors called, c/tatio edictalis, bur it the par- 
ty be out. of the Countrey, he muſt be cited at the Mercar 
Croſs of Edinburgh, Peir and Shoar of Leith, as in other 
cales, Nota, though the Ad of Parliament foreſaid , bear 
nota full Copy, yetit is abſolute]y neceſſar, chata full Co- 
py be givenz torthe Dyetsin the Criminal Coutt being pe- 


16M mptor -, the Summonds is not given up to ſee, as inother 
"Y Courts 3 and-theretore the defender ſhould-have a full Co- 
Y py., that he may come inſtructed how to defend , and that he 
P 20 . . . ; . 
= [0 timeouſly raiſe exculpation ; and ifa full Copy be nor 
"'Y given , the Executions have been found null, in totwm, and 
ue the Acts of Parliament arpoints they ſhould benull, Anno 
IY 1665. Living#oun contra Leith: And though ſome think, 
> Cal F - _ . 
that 1nsthe cate where a ſhort Copy is given ,; the Summonds 
” Y ſhould be only givet vp to-2 (hort day , butthe Execution 


UF fhould not be null» yet 1 think that op n:on is not ſound, 
OY 1, Becauie the AR vi Parliament appoints the Execution to 
benull, where # (Copy is notgiven, 2, Thegiving up to 
ſee, cannot be kufficient, for if the party. had gotten a fu!! 
Ppp_. Cos 


— —— 
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Coppy at home, upon the place where he lives, he had tajj. 
ed Exculpation, and cited the Witneſſes therefore upon th 
place, Thir Executions ſhould be ſubſcribed by the Execy. 
ter, and ſtamped, and Sealed betore Witnefles, elle the, 
arenull, A& 32, Parl, 5, F.3, And Letters ſhould not bei. 
re& generally , againſt Complices, but the particular crime; 
of every detender ſhould be expreſſed, Fa. 6, Parl,6, cap, 76, 
and Fa, 6, Parl.1r, cap. 85, And bythislaſt AQ, ;1| 
Criminal Letters, which import tinſcl of Lite, and'Moye. 
able Goods, when they are execute by open Proclamation, 
Mercat Crofles, ſhould be execute betwixt eight Hours 0 
che Morning, and twelve Hours at Noon * + Thopgh former. 
ly, when a patty was in Priſon , ' his Indicemenrt might hay 

been given him upon ewenty four Hoursz *yet it was found n 
in thecaſe of Rebertſcn, in Fuly 1673. that a Pannel in Pri. n 
ſon , ſhould have fifteen Dayes at leaſt , that he might with h 
in that time, either raiſe a Summonds of Exculpation, «Fl j 
b - might take out diligences, for proving his ObjeRions again( 
X Wi itneſles, or Aſſizes, and that conform to theeleventh At 
ticle of the Regulations, concerning the Juſtice Court, thoug 
it was alledged then, by His cMajeſties Advocat, that ther 


— << Jﬀc< wo  ” _ www an ., nas. _ TT, cc _ mw _.c9 


. was no expreſle Warrand for that Indulgence, in that Articlefſ P 
And CorreQory Laws, ſuch as the Regulations were, oughK P 
+ not to be extended beyond the Letter; eſpecially in this caſe fi 
where the Pannel was a Murderer, taken with reid hand, ang th 
Juſtice was to be done againſt ſuch , by our old Law, withiqY di 
ewenty four Houres: which replies were repelled , in r<(peÞ m 
it was duplyed for the Pannel, that though the Law did noff m 
expteſle the time that is to be indulged , to fuch as are crinY 2 
nally purſued z yet it having expreſt the reaſon , for whicY] ke 


this indulgence is robe given, viz, that the patty might 
ther exculpat himſelf, or caſt the Witneſſes, or AfizeyY ta 
that were tobe uſed againſt him , the Law could not but allog 3, 
a time ſufficient for coing that diligence, it.being "_ 
a 


of Proceſs thereto relating, 472 


| rai. Law, anda Principle in Reaſon, that quando aliquid concedi- 


n theff] 1w:» 977n4s conceſſa videntur fine quibus hoc "= nequit , and 
'xecu. though wherea party is taken reid hand, and confeſſes, the 
e they Judge ought to do preſent Juſticeupon him; yet that is 0n- 


|yincroduced to make Judges diligent, but nor at all to pre. 
crimes clude poor -Pannels from their juſt defences, and it were a 
P. 76M thing: very inhum1ne, and nnwarrantable, if a poor Pannel 
t, 2 were taken reid hand , butcould prove that he wasforced to + 
Move. kill in ſelf-defence ; or if he could p:ove,, that one of the 
20, ff Wirnoſſcs had been one of the Aggieflors; that in either of - . 
urs off theſe, or ſuch like cafes; he could not have time co cite Wit- 
me. neſſes for that effect, 

t havell V 1. Whethera perſon who is cited to compear in a crimi- 
found nz! Court, as defender, at a particular day expreſt in the Sum+ 

n Pri monds, may not before that day appear in Edirburgh, though 
with hebe baniſh, was doubted, in the Action purſued at His Ma- 


be di 


n, off je#ics inſtance, againſt ſeveral Gentle-men, in Anno 1674, 
;92inl} and chat they might come to Edinburgh, was allowed z be- © 
th AY cauſe being cited, they were commanded to come, . 2, Their 


coming to Town was neceſſar , in order to their defence , and 
Y thus, when men are indited , they have the liberty of a free 
Priſon , though till then they were ordered to be kept in cloſe - 
Priſon z_ . and yer ſome thought that this might be doubred, 
fince they were once formally baniſht ; and fo the baniſhment * 
© ſhould be formally taken off, andthe raiſing of a dittay is no 
a diſcharge of the baniſhment , for elſe the Kings Advyorit * 
TY night diſcharge baniſhments when he pleaſed, and indite- 
ments bear not to 2ppear betwixt and ſuch a day , but at ſuch 
mY 2day, 2, When men are under Caption, they may be ta- - 
if ken, if they appear before the day of compearance,' i they have 
tot a-ProteRion , which (ſhews,” that a meer citation doth-not © 
take off the dangers , to which the perſon cited is liable: - 
3, ProteRions were needleſs, it this were allowed , for the ci- 
Pppa : cation +: 


474 Of Libels, and theforms 
tation would be a Protection , and yer ProteRions are ordain- 
ed to be granted to defenders in ſuch caſes, | 

As alſo ic-was doubted there, it {uch as-were ciced upon fix- 
ty days, might compear w.th others of their complices., who 
were cited upon (ix dayes,, tor it was urg*d , .that the appear. 
ing upon ſixty dayes, was introduced in the defenders tavours, 
and ſo he might regounce it, and poſſibly he cannot.compexr 
at the long Dyetz and yet ir may. be urged, .thac the purſue: 
has choſen his own Dyet, and it may be his crue intereſt ſome. 
times to divide the defenders, and ſometimes his Probation 
cannot be (ſooner ready, 

W hea there are more purſuers, each Libelling a diſtin in. 
tereſt , as three brothers purſuing for the murcher of their de. 
ceaſt brothers , -though they wereall three killed at the ſame 
time, and in the ſame ation, It has been:found, that two 
of the purſuers being abſent, the third.could not inſiſt » and 
ſo the dietwas ceſerted, upon pretext that the Libel was com- 
plext, but I conceive, that the intereſts there wete very di- 
ſtint, though in the lame-Libel, and that though they had 
been all joint purſuers, yet the abſence ot the reſt ſhould not 
-prejudge any-one, who has a ſufficient intereſt, per ſe. 

VII, When theday of compearance comes, which ispes 
remptor , and not with continuation of dayes , by the 4# F, 

-6, the Juſtice-clerk calls the Sumimonds , and it che purſuer 
be preſeat , and the defender be abſent , he is declared Fugi- 


tive, and his Cautioner is unlawed, but if che purfuer be not 


preſent, then the Clerk calls.upon the AR, tor reporting the 
Criminal Letters, and the Cautioner is unlawed , for not re- 
-Porting-the Criminal Letters And in cither cafes an AR 
extrated z and if both purſuer, and defender be abſent, the 
purſuers Cautioner is unlawed , for not reporting the Crimi 
nal Letters,and the defender :is outlawed,and hisCautioner is 
likewiſe unlawed for nor preſenting him 5 bur if either, a 


doth compear , the Cautioners-takes Inſtruments upon their 
re- 
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un- WY reporting the Letters, - If the defenders Cautioner preſenc 
Wim at the day, bur it che Juoge be abſent, or theday teriar, 
fix- Wit ic be a publick Faft ,* chex I think che Cautioner is not 
who Wire 4 bur he ſhould preſent him at a day wherein he may be 
eat» Wrurſued , tor his obligation muſt be interprered co be , cum ef- 
urs, Wes, eſpecially it the Pannel would havebeen impriſoned, if 
pear Whe had nur found that perſon Cantioner, 
rjuer W Upon their preſenting the Pannel, then the defender enters 
"me- W upon Pannel, and the Clerk marks, curia affirmata die men- 
tion Wii per and marks ſuch a man entered upon the Pan- 
Hd, ſuch a day accuſed for thecrime, &c, and marks who 
{ in- W xcre purtuers, and who were Proloquutors in detence, and the 
r de- WI Pictay is read, and the Juſtices ask whether the Pannel be 
lame Wiley, or notz which is-conform to /, 3, f. quam aniff non 
two Wyfint, & 1, & aduiteram ff, ad leg. jul, de adult, and the Ad+ 
yocats tor the detender , dictat both che Dilator , and pe+ 
remptor defences, as the Advocats for the purſger, do his re- 
plezsand trip!ys,which has been originally introduced amongſt 
6, as F cenjecture-that the Judges might not be (educ'a, by 
the paſſhonar, and well ated Eloquence of Adyocats, uin- 
til, 1trhenis (ſpeaking of the 4 reopage ) affectus movere 
tam per preconem prohibebatur Or ator, aguoneyt Tv I 
by ditating alſo, the Advocat conſiders more gravely what 
eaſſerrsin theſe caſts, which are of ſo great concern, and the 
udge has more permanently under his confideration what he 
$todo, and ſucceeding ages may better judge -ot the grounds 
hereyupon he proceeded 
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viledges competent to . ih 
the defender, V 
comr 
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[tis ith | gs — —Wrhic 
| gliſh 
I,, Theriſe and progreſs of exculpations with us, rave 
2, Whether exculpations may be admitted,though contrair thei V\ 
Libel, he be 
3, Howalibi ſhould exculpat, eſſe 
4, Witneſſes liable to exceptions may be admitted in exculpai-Qj''0 
075, the p 


5,. Witneſſes for exculpating may be adpitted, though not cited, th 
6, Whether a man may be puniſhed, though he has not fully pro cul 
wed his exculpation, ſes m 

7, Howthe ——_— may exculpat if the purſuer inþſt nt. were 
$,. Whetherthe Fuſtices, or (A 'fixers are Judzes to exculpati- m 
085, Was IC 

9., What if the purſutr cite as parties, the defenders nec(fery{ie t 
witneſſes? - | | 


Lbeit after a crime is proved, the Pannel is moſt unfa-Yxcu 
vourable, yet till then, he is ſtill preſumed innocent, Y'iut i 

& praftat nocentem abſolvere, quam innocentem condeminare, & rap 
b Petr ned 
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Petr, de Anach, coxfil 23, obſerves well, that the Court dee 
ſerves much more honour, when they abſolve, then when 
they condemn, -The reaſon of which is, becauſe when an in- 
nocent perſon is condemned, the wrong cannot be repaired, 
hut when a guilty perſon is abſolved, yet God will either ſut- 
ke him him to tail in a ſecond ſnare, whereby the firſt crime 
may be alſo puniſhed, or at leaſt, his infinite Juſtice will pu- 
riſk him eternally it he repent nor, 

When gny perſon was Criminally purſued, he had by the 
common Law the benefite ot exculpation, for ſo they term 
the defences'ot the Pannel, as isclear by Clar, queſt, 51, But 
[ind not this term uſed wich us, till the Year, 3661, at 
— Which time, it was uſed firſt in Argy/es proceſſe, The Zx- 

'iſþ call chis, to trave:ſe an Inditement, from the French word 

raverſer ( as I ſuppoſe ) which ſignifies to oppoſe, or croſs, 
4+: When a Pannel before that eime, was purſued in Scotland, 
tebehoved preſently to propon his defences, and have wit- 
eſſes there preſent, for proving it, or elſe hebehoved to reter 
tro the purſuers witneſſes, tor our Anceſtors thonghe that 
thepurſuers Witneſſes being preſent , could notjbut know 
4 WY! the matter of fat exatly, and ſo were as fit to prove the 
 Yxculpation, as the Libel z but this was a miſtake; for witne(- 
ſs might have been preſent when the wound was given, who 
rere not preſent at the beginning, when the occaſion of the 
round 1was given, whereupon the exculpation of ſelf-defence 
12s founded ; ſo thar other witneſles are ottimes neceſſary, be- 
{ye theſe adduced by the purſuer, and it is not ſate to preſume, 
that theſe will come without a citation , or it they comewith- 
wut a citatio n,they ate #/tronte, and ſo are ſuſpect, 

In anno, 1661, the Juſtices did bevin to grant precepts of 
2-Yfxculpation, which were drawn by the Clerk, and expreſt, 
Ir, har in reſpe there was a purſu'te of ſuch a nature, intended 
&E/2ainſt ſucha man , and that he had detences to propon( here 
17 {tihedefences were expreſt ' therefore the Juſtices granted war- 
and ro hum, to cite witnefles tor proving thereof, &, That 
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. » 


This ptecept was ſubſctibed only by one of the Juſtices, yes 
thereaſter in 40 1666, the Juſtices ordained, that a formal: 
Summonds, paſt under the ſigner of che Seſſion ſhould be gran 
red for citing witneſſes for Exculpation, and they areealle, 
now Letters of ,Exculpation, which contain the defence, 
formerly che precepts did, bur becauſe the- Lords of Seſſion 
uſe to ſcruple, to paſſeſuch Bills; therefore the Juſtices fi; 
conſider the defence, and if they fiad it probable, they uf 
zo ſubſcribe the warrand for a Bill , which Bill is paſt by onec 
the Juſtices amvagſt che common Bilk-, ani chat Bj 
is the warrand of the Letcers, - 

When the Pannel is accuſed, and the Libel read, his Adyox 
cat doth propon the defence , or exculpation, -v, 2, ifthe Li 
bel be Murder, thedeience is zucu/pata tutela; Nc, and afret 
che defence is debated, and either admitted, or repelled, þ 
an expreſſe ſignator of proceſſe, then the witneſſes are acco 
dingly admitted, | 

It the Juſtices retuſe to paſſea warrand For Letters of excu 
pation , the defender ought not to be thereby prejudged, bi 
the dyet will be continued, till Letters of Exculpation berzi 
ſed, as was found in my Lord Rentonns caſe, againſt the Lair 
of Wedderburn, December, 1669, And though the ſummond 
of Exculpation ſhould be-execute to the fame dyet with th 
Principal Summonds, yet it the Juſtices find it reaſonable 
they may continue the dyer, - and allow a competent time {c 
raiſing Exculpation, as they did 13, Faly, 1676, In ac; 
purſued by Mackintoſh, againſt Grant, for in remute Shires, th 
defender has not time to raiſe and execute Exculpations to t 
day of compearance in the principal cauſe, 

The ordinary detencesare to beſeen in thereſpeRtivTittest 


which they relate, and it would ſwell roo much, and too unff? 


neceſ{arily this Title to repeat them here, 
{1; It is ordiaatily replyed:to defences gf Exculpation, th 
LO th 


a 
L 
bo 
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tey are contrary to the purſuers Libel, and ſo onght not to be 
admitted to probation, 'and thus Mr, William Sumervel being 
purſued, for murdering of Beffy Rentown, it was alledged, that 
it was offered to be pr oved,that the wound was not mortal, as 
appeared clearly to many who ſaw the (ame immediatly atcer ir 
was given, Likeas ſhe went that:night to her brothers houſe, 
three miles on foot, and neyer took bed, but wrought asa ſer- 
vant in her ordinary. imployments, for twelve weeks, And ar 
laſt having gone toattend her brother, who dyed of a ſpotted 
Fever, ſhe was by him infeted, and dyed of a Fever, which 
cetence of Exculpation was repelled, Decemb. 1669, as con- 
Y trary co the Libel, wherein ir was exprefly Libelled, that he 
youll gave her a mortal wound, that ſhe died ot che wound that he 
Li gave her, and I find it formerly repelled, 15, Fuly, 1642, 
freafl Cheyn againſt Mowyr, Bur this principle, viz, thar exculpation 
ll diretly oppoſit to the Libel, ſhould nor be admitted, ſeems 
-orY 00t to be allowable, tor all detences of Exculpation might be 
thereby precluded , for the purſuer might fo cir- 

cul cumſtantiac his Libel, upon defien , as that che only excul- 
bud pation which he teared, behoved to be contrary to his Libel, 
rail 2nd fance in Scotland the purſuer is not preciſely obliedged to 
air prove all the qualities which he Libe!s, bur it is (uffictent thar 
2nd be prove the Libel it (elt, the poor detender might eafily be 
thi_ cheated; for the purſuer might Livel all the circumſtances ex- 
ble cluſive of the exculpation, which he feared, and'atter he had 
e (of thereby excluded the detence, he might contend, that albeit 
\c te qualities were not proved ; yet the tat it (elt being pro- 
th] ved it was ſufficient, 2, In Civil caſes, ſome detences are 
\ th 2(mitted, though contrary tothe Libel, asin Ryots before 
the Council,2nd in Spuilzies ; and theretore they oughe much 

es (© more to be admitted, in Criminal caſes, wherein the detender 
5 und 5 more favourable, then he is in civil caſes, 3, It this prin- 
cpledid generally hold, then ſelf-defence, and caſual homicide 

thall could never be allowed as Exculpations, tor both theſe are di- 
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realy contrary to the Libel , uſed in the caſe of Homiczge, 


which bears ſtiil premeditation , and fore-thoughr-tel!g. | 
ny, Jut t0 reconcile theſe differences, chat which I fing | 


more ſuicable to reaſon, in theſe indigeſted diſcourſes, which 

'the Doctors make upan this Subje&t , may be comorehen /+q 
under theſe concluſions, rx, Where the deteace1- not altg. 
Jurely contrary to the Libel , it ought oaly to be admitted tg 
probation, 2,. Though it be contrary to the Libel, yer ac. 
cording to the Doors, a conjunct probation ſhould be giant. 
eq, tor beſides the tormer reaſons , I find the Civz/ians de. 
bate very learnedly , whether when the purſuers probation of 
the Libel, is expreſly contrary to the prob:tion led by the 
defender, the purſuers, or detenders probation ought to be 
preterred , Boſſins tit, defenſ, reor : which queſtion were nee{- 
leſs, ita mutual probation were not Allowed , eo caſs, and 
Boſs, there adviſes the defender , capitulare direte contrarium 
ejus quod libellatur , and when the probations differ , the ordi. 
nary rules to be followed are , that z, The detenders prob1. 
tion is to be preferred, Gloſſ. in cap in noſtris deteſt , becauſe 
it is admitted by the preſumption , that nemo preſumitur dili. 
quiſſe , Boſſ, ibid, But if the probation be not equal, the 
greater number, or theſe who depon what is moſt pro- 
bable , or the worthieſt perſons ought to be believed, pu, 
ibid, 

How far this Doſtrine is allowed by our pratique, will ap: 
pear , from a caſe decided in Fun 1670, In which , William 
Mackie, being purſued for killing Hoom, ina fingle 
Combat, did alledge , that it he did Kill him, it was in his 
own defence ; in ſvya far as Hoom fell upon him , with a drawn 
Sword, To which ic was replyed , that ſelfe-detence conld 
not be receayeable z becauſe it was expreſly Libelled , that 
there paſt a mutual proyocation - and though he went to the 
Park without his Sword, yet having been thereatter proyock: 
ed, and fighting , and killing the Defun& ,: he cannot be ſaid 

to 
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e; Y to have done this, ſe defendendo, elſe the AR of Parliament 
0- F :gainſt Duels, might be eafily eluded; and though, if the 
nd & 1. b&1s did only bear tore-thougbt-tellonny in general , ſelf 
ch IF cefence might be receiveable to eleid the Libel; yet where 
«a I che Libel was founded upon a ſpecial qualification of Provoca- 
0- YI tion, ſelt-defence was never ſuſtained, toeleid the Libel, and 
ts IF the reaſon of the defence, is, becauſe in the firſt caſe, ſelf= 
c- MF defence is not contrary, ſubſtantie libeliz but only eleids it 
i WF ina quality , which is preſumed , and (o needs not be proy- 
ie- Y &, viz, torethought-fellony, whereas, in this caſe, if 
0! YN (:lt-defence were receiveable, to eleid a Libel, tounded upon 
provocation , and Duelling , it would be expreſly contrary to 
ve IF the Libel, and to the quality of provocation, which is a qua- 
2d licy that muſt be proved, In reſpec ot which reply, che ſelf- 
nd ccjence was repell'd 
un ITI, But fince defences expreſly contraty to the Libel, 
di- Þ c:nnot be (uſtain'd in our Law ; it may be doubted, it the 
1» I exception of a/ib; , be relevant + for fince the Libel bears, 
V'e MJ that the Pannel was actor there, it is contrary to the Libel to 
ii. allecge, that the Pannel was elle where,than where the crime 
the W ws committed for that is the ſame thing, as to alledge, 
10" Y 2nd offer to prove that he kill'd not there, But 1rthiok in this 
of, caſe, alibi ſhould be ſtrongly qualified, and if icbe , then 
both the Libel , and detence oughe to be admitted to probati- 
PF on; but fo thatif the Judge find a{:b;, not to be cleatly 
Jam proved, then only he ſhould allow the purſuer to prove his Li- 
oil bel, for to admic contrary Probations, were to open a Door 
to Perjury , and not to allow the purſuer to provealſo, were 
to infer a crime without Probation , for the Pannels nor proy- 
ing his defence , doth not , i» criminalibus, relieve the accu- 
ſer trom the neceſſity of proving his Libel , as it doth in civil 
the c:fes, And this ſeems to be our Law,and more juſt and Chri- 
ck" Gian , thenconjun Probations are, $7 
lai I'V, According to the opinion of the Doors, Exculpati- 
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on is ſo favourable, that many who could not be received as 
Witneſſes to prove the Libel , would be admitted to provye 
the defence, as a Brother, ora Domeſtick , Faſon. in leg, ut, 
vim. ff, de juſt, & jur, & Clar, 

And Bocerus , de duell, cap, 8. num, 82, gives it for a rule, 
that probantu* articuli pro 19 culpata tutela teſtibus alias minu 
idonets ut frater pro fratre affinis pro affine, &c, Idem aſſe- 
runt Maſcard vol, 1, concluſ. 490, Gail, dt pac, _ cap, 16. 
For though it would ſeem that the preſumptioa lies ſtill againſt 
the killer , and ſo he ſhould be burthen'd with the ſtronge 
Probation, yet it may be anſwered , that that rule holds only 
againft the accuſer, but not aga:nſt the defender; as alſo, tt 
may be-anſwered , that he who killed ia his own defence , was 
not doing what was unlawful , but what was lawful and nece. 
far; and therefore the Law ſhould preſume in his tavours, and 
not againit: him, And in Retherfoords Procets, in Fanuar 
2664, it was found, that Women might be admitted to preye 
telt-defence,, it there were Women upon the place, 

V, Ic is very ordinary for ſome Jadges, not to admit Wit- 
neſſes to exculpat , except they be cited , -and all the formali- 
ties be obſetyed,, in their citations, that are obſe; yed in other 
citations; Bur I ſhould rather think. with the C7wiliens, that 
as reftes in defenſem., are admicted., though. they be not 54 
biles , ſo Witneſſes may be admitted , though not cited , fot 
this was our ancient practice, and the benefir of Exculpation, 
is mainly, brought in to favour the detender ; And is itnot 
ſtrange, that if a man were Pannell'd tor Murder, and ſaw 
tiwo perſons preſent , who knew that what he did , was done 
in his own defence., it ſhould not be lawful to him , to deſireſſtha 
them to beexamined ; this were to proter meer formalities 10 
to real truth 3 And whereas , it is obſerved, that theſe 7: 
fles, are altonei, who came without being cited, and ſo ought 
not to be received, To-this it isanſwered,, that all ſuch; 
come wichout being cited,. arenot.reftes vitroneri , Dutgn!) 
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ach as offer themſelves without being required , by Judge, 
x Party , aSit 4 man ſhould ſtep out, and defire to be exa- 


ziged : And whereas, itis urg'd , that they muſt be preſum- 
«partial , who come there meer!y to be. examined , and this 
the ame thing, as if they offered themſelves 3 it is an{wer- 
4, that the prefurapt.on is very groundleſs , for they might: 
wecome there without any ſuch defigns ; and it they had 
ch adefign,- they might (ately have eluded the formalicy ob- 
jed, by cauſing cite them, Others uſe a ſtrang eyaſton in. 
is caſe, for though they confeſs that Witneſſes may be cx-- 
mined in Exculpations, though not cited; yet it a Sum+ 
zonds be once raiſed , they conceive that none ſhould be al- 
wed to depon , but ſuch as are cired ; becauſe, lay they, 
e detender can only in thar caſe blame himſelf, who uſed 
at the remedy , that was competent to him, 2. It the con- 
ay were allowed, theteneeded no Summonds of Exculpae 
on be raiſed, 3, It is preſumeable, that the defender hath, | 
x poſt fafto, corrupted that Witnefſe, for it he had been 
le truely to depon any thing, he wouid havecited him ar 
te beginning, Notwithſtanding of all: whick, 1 humbly 
nceive , that even though no Summonds of Exculpation 
we been railed:, it is lawtul to. examine (uch as are not cited 
tthe lame arguments urge for their examination, that-were 
7d for examining ſuch as were not cited , where there is no 
mmonds raiſed. And as to the contrary arguments, it ig 
fwered, that asto the firſt, there may be caſes wherein the 
ender is not to blame z as for inſtance ,. if he knew not the 
me of {uch as were preſent, when he was forced to kill. 
that he could not cite them , but yet ke kney their Taces. 
{ ſo was forc'd tocall them our, to be examined'when he 
"them in a Juſtice Court, As alſo , knowing that cirari= 
were introduced in his own favours, and to compel them 
c0zapear , he might have omitted the citation, or poſſibly 
# not where they were to be jound, or wanted Money rg 


Fir 


484 Of Exculpation, &c. 


cite them; and this anſwers likewiſe the third argument, T; 
the ſecond , it is anſwered, that Summonds of Exculpatign 
will be likewiſe very neceſflary in other caſes, as it the Wir 
neſſes be unwilling to compear , or defiyn ro go abroad, 4; 
And whereas it is pretended, that if a citation had been given 
the purſuer would have gotten the names of the W itnefle; 
who were to be uſed in the Exculpation, and ſo might hays 
been ready to objeR againit them, To this it was anliered 
thar if vhis argument proves any thing , it would prove th; 
no Witneſles could be received in Exculpations , EXCEPt the 
were cited, which wereabſurd z and the reaſon why Wit 
nefſes names were ordained to be given with the Libel , w; 
introduced in favours of the defender , and that he might ng 
dy upon Depoſitions of ſuſpe&t Witneſſes 5 and fo it we 
unjuſt to detort this to the detenders prejudice» Nor is the 
ſuch hazard of corruption in Exculpations, as in purſuites, 
-no man is tody , no Eſtate to be foreteited , nor noman 
F2me to be tainted by the Depoſitions , of exculpating Wir 
nefles, 

Bur I find no ſuch ſpeciality in our Law , nor is that priyi 
tedge reaſonable, for men are prone, though they have nore 
lation, to depone in favours, rather of the Pannel, then... 
the accuſer ; and therefore itis, that our Law allows an AY, 
ſizeof errout againſt ſuch as abſolve , but not againſt ſuch 
condemn 

V I, The Do@ors alſo allow Exculpation to be proved, 
conjetturas, & judicia, I, merito, ff, pro, ſocio Boſ, tit. 
favor, de fenf, but this is likewiſe reprobated by our La 
and if it wereallowed , puniſhments ſhould be abſolutely atb 
trary, Bur it is queſtioned what puniſhment ſhould be nfl 
&ed upon the detender , who hath proved his detence, bi 
not fully: as it he prove by one Witneſs, that the murd 
was committed in defence , &c, For reſolution of whit 
doubt , they diſtinguiſh , whether the impertect Probation! 

fl 
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the detence, be D:1m-trically contrary to the purſuers Proba+ 
tion, and in that caſ: they think it ought nut to be reſpe&- 
ed, botn bec'ule it 1s 1n it ieir impertect, and becaule it is 
contrary toa concluting Probation : bur it it be not fully con- 
trary » but tenyding only to prove {omewhat that is different 
fom the Libel , as if the purſuer prove wholly the murder, 
1nd the detender thar ic was done in {:|t-detence,, then they 
think that the Probation, thouyh not tell, doth obtuſcar, and 
weaken the purfuers Probationz and conſequently the deten- 
ter ought not to be puniſhed with Ceath , which puniſhment 
cught only to be inferred , per probationem omni exceptione mas 
jrem , Bart, #n l, CAdmonerdi ff, de jur Anchar, coacil, 285, 
AndT think, that albeit the Afize behov'd to file, eo caſs, 
jet the Council ought upon a tovyourable repreſentation trom 
the Juſtices, to remit ſomewhat of the ordinary puni(h- 
ment 

VIT, It the purſuer infiſt not , fo that the defenders Prg- 
vation of ſelt-defence may periſh in che interim, orit he who 
may accuſe, will raiſe no accuſation, then the perſon ts 
mhom the Exculpation would be competent , may intend a 


Wiimmonds, wherein he muſt cite the party injured, or his re- 


ations, and His Majefties Advocat , andin it he may con. 
tude, that che depoſitions of the Witneſſes, ad defen- 
wy, may be taken to ly , in retentis,ad futuram rei mems- 
1am, | 


VIII, When Witneſſes are led, they ſhould preſently 


ba pon , and the Juſtices ſhould be Judges to what they de- 


ation 
[ 


on, and it ought not tobe remitted tothe Aſizetz becaule, 
I" couſtat , till the probation be bed , whether the Exculpa- 
dn be excluſive of the Libel, or eleids it; - and fo the Li- 
fl cannot go to the knowledge of an Inqueſt , as was tound 
ter much debate in Barcleys caſe, but this ( in my opinion) 
mould only: hold where the defence is excluſive of the Libe], 
a where both the Libel-, and Defence are admitted jointly 
to. 
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to Probation, I think that both ſhould be referred to the ln! 
queſt ; becauſe the Probation mult be jointly conſidered, - ang! 
-the Juſtices cannot be Judges competent to the Probatian of 
4 , and (o not to that which is joyned inſeperahly 
with ic, 

If the detender propon a defence, but -prove it'not , it is 
doubted , if by proponing the defence, heacknowledgesthe 
Libel 2 The reaſon of the doubr, upon the one hand is, th: 
in all civil Proceſſes, he who propones a defence , acknoy. 
ledges the Libel, and in reaſon it appears that this ſhould hol, 
incriminals z tor he who alledges that he murdered a man in 
ſelf-detence, doth acknowledgethat he killed him : bur up9 
the other hand it ſeems hard , that if the defender prove no 
his defence , that he ſhould theretore dy : ſeing that werete 
condemn the Pannel, per judicia, and without Probati 
upon a meer formality , & ante quam conſtat de corpore delifi, 
neither is the purſuer prejudged by the Pannels not proving 
his defence z fſeing his Witneſſes muſt ſtill be preſent at the 
{ame time, whereas in civil cales that danger is not fo great, 
and the purſuer is prejudged tor he is not obliged to hays 
Witneſſes ready for proving his Libel, To which laſt I in - 
cline, wid. tit, Contefſion where I have debated , how tar 
qual'fied confeſſion ought: to operat, 

I X, Itis ordinary for the violent purſuers of crimes, to cit 
as Complices, all ſuch as may be led as Witneſſes by the Pan 
nel, tor proving his Exculpation, or other Detences, upo 
deſign to decline, or ſet them from being Witneſſes , whe 
they are led; tor one Pannel cannot be led by another , 2 
Witneſs for him, And yer upon the other hand , if this wer 
allowed as a ſufficient exception , it fhould till be in the pur 
ſuers power to cut the Panne] off trom proveing even his juſtel 
defences, To reconcile which , I remember that the Lot 
of Seſſion ina ſpoulzie, purſued betore them, the 24, ot F! 
wary1662, atthe inſtance of cMackertney , againſt Irwin; 

0! 
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4zin'd theſe Witneſſes, againſt whom the exception was 
copon'd , to be firſt inſiſted againſt , to the end if they were 
tound innocent , they.might be allowed as Witneſſes againſt 
the other Pannel , it not, they might be declin'd, Which 
Method was very juſt betore them , but ſeems more difficult 
in Criminal Courts , where diets are peremptor , and where 
Courts cannot be continued : | but ro this difficulty ic may be 
1nfwyered, that though Courts cannot be continued by the Ju- 
ſtices , regulariter , as in civil caſesz yet in many caſes, inci- 
dents may-occar, whereby continuationsare neceſtary , and all 
Laws muſt yeild co neceſſity. 

The exception of ſelf-defence is treated, Title Murder, 
And it is fir to obſerve that in the Areopage, if the Pannel 
confeſt he committed murder , but that he killed lawfully, he 
mas not try'd, wJwemw, Where murder was try'd, but 
v1naMadm, Perion, det magiſir, athen. cap, 25, 


(488) bus 
T1,TLE XXL  F 


Of Aſſize.. pe 


ve 
—— gon m——_ — _— —— bo —— — n1 
is 
_ of 

rx, Theorigine of Aſſiſes aud Inqueſts, 
2, Theform of citing Aſſiſsers,and who makes the Roll, : 
3. Sometimes there needs no Aſſiſe. th 
4. What is propper to be tried by the Fadge , and what byth ©] .,, 

Inqueſt, 

5.. The difference betwixt 4n ordinary, and 4 great Aſſiſt,and 
the number of Aſſizers in both, of 


6, TheOath of Aſſiſers , and the objeftions by which they my x, 


be declined, At 

7-; Every man muſt be judged by his Petrs,, andwhoth|tY 
are ? 

8. Whether Aſſiſers may judge upen proper knowledge, ” 

9, All Probations ſhould be led in preſence of the dſfivers 

10, The Aſſize after incloſure can (Peak tono man. 

II, fo the Aſiize ought to proceed after they are ine 
ed, 

12, PR errour in Aſſiſers, hiv puniſhed : and bj ” 

iy Ro 

| ſue 

l, A's judgements were at firſt pronounced by neigh 4 

bours, and thus. amongſt the Romans , were cen 1 


tm wviralia judicia , and amongſt the Fendaliſts , pares curit 
Were 
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were only Judges , in place of which laſt , came oor Aſizes'in 
France , England , and Scotland, they are called a concign 
inqueſt z becauſe theſe ſhould be, . pares curie, & itacondige 


", ES 
The Word 4ſſize is originally - French, and ſignifies pro- 
perly ſiting, or Scſlion,, les iſe ſont les'grands jours plaids 
ſolemnels., Roy Charles, Anno, 1413, vid, judicem Regean 
J verb, afife , where it will appear, that Aſſize in French, ſig- 
— © nifiesa Judicator ; and in our Law it is often taken for a con- 
ſtirution , or Statute which is made by that Seſſion, or fitting 
of the Judges , 2nd thus the Statutes of King David, are cal- 
led afſzſa regrs Davidis, and aſſiſa terre , is called the Law of 
the Land; Aſſ;ſa is likewiſe tometimes called ameaſour, and 
thus it is ſaid, Fa. 3, Pa, 14, cap, 110, that the Barrel ſhould 
the contain the Aſhize, and meaſour of 14, gallons , and the af7- 
{a halecum, or aſfize of Herring, fignifies a certain quantity, 
14 Y :ndmeaſureot Herring , -which pertains to the King, as a part 
of his Cuſtomes, Fa, 6, Pa,15,cap,237- Andin the French 
mM)Y L:iw, it fgnifiesa Tax alſo, Regeau ibid, But the proper 
JF :cceptation of the Word Afſize , as it is now determined by 
heſe cuſtom , is to ſignifie thoſe whoare choſen by our Law to de- 
termine, either in civil, orctiminal caſes, the matter of Pro- 
bation, and are in effec neither properly Judges, nor Witneſ- 

les , but both, 
B 11, For the more exat clearing of the Office of Aſſizers in 
ir criminal caſes, the Reader may take notice, that the Libel 
alwayes bears, that the purſuer (hall Summonc an Aſhze, not 
d by exceeling fourty five perſons , which ſhall be given up ina 
Roll to the Meſſenger , and ſhould be ſubſcribed by the pur- 
ſuer , which Roil ſhall be annexed to the end of his execution, 
oh Ta, 6, Pa. 6, cap," 6, But albeit this AR appoints, that the 
15'YF Roll ſhall be ſubſcribed by the purſuer, yer it is \uſtained as 
#*F yalid, though not ſubſcribed by him, it he homologat, and 
Wy ratifie the execution given in by the Meſſenger , albeit it may 
= Rtrr 2 be 
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-bealledged, chat the Summonding of Aﬀſlizes, iS, 40 cy $ 
not lawtul , ſeing it wantsa warrand, z this ſubſcribed lift her 
ing by the toreſaid A of Parliament, and Summonds ir (es 
appointed to be the warrand:? asallo, albeitby the Ag, the 
Meſſenger is prohibit to. cite any more then tourty five, unge 
the pain of five hundred Merks., yet the execnrtion is nor % 
caſ#', declared thereby to be unlawtul , and by that AR ir; 
likewiſe declared that upon ſupplication, the Lords may al. 
low more perſons to be cited then fourty five; - 

Why the purſaer ſhould have had the choiceof the Tnqued, 
may bedoubred, - And if Aſſizers may judge, ex propria (i. 
extia;. . it would appear, that to allow the purſuer the choice 
ofthe Aſſize, were to put the defender abſolutely in his will: 
And I find that Gaz, /, 2, obſ, 34. concludes , that the <. 
ſom of ſome places allowing, domzno eleftionem parium (4 
res apud nos, fignifies Afſizers) is moſt unreaſonable; gy, 
domins ita , eſt quodam modo judex in propria cauſa,” nam 74 b 
procul dubio eos eleFurns , per quos ſe vidtoria potiturum ſperat 
Alvarot. ad cap, 1, de contrav, fend, To which difficulty 
ic may beanſwered, in defence of our Law, and PraQique, 
that 7, Where the Adyocat is purſuer, it is preſameale, 
that he will be moſt juſt , and that he will proceed without in- 
zgereſt , or malice, 2, Theſe Afﬀizers are in effe, either 
Judges ,. or Witneſſes , and che purſuer hath: tilt the choice, 
of. both, Judges, and Witneſles, if they be otherwiſe com» 
petent,.. 3, As thedefender may decline-them, if there be 
any reaſon for it, ſo they are {worn , . nor is it preſumeable, 

that any will be ſo impious, tocondemna manto dy, to pleaſe 
others Upon which preſumption,. our Law leans ſo much, 
that though Afſſizers condemn, unjuſtly, hey are not liable 
to an Aſſize of error , as is believed, But by the third Ar- 
ticle 'of the Regulation, 1670, the liſt of the Aſſizers, i 
?0 bs made by a Quorum, of the Juſtices, and that liſt ſhoul 
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expreſs, not Only the names, but the defignation of the Aſſi- 
els, . | 

edayof compearance is come, and the Letters are 

—_— the /*— wn vs likewiſe called , and each abſent 
Aſſizer is for his abſence fin'! in an hundred Merks, and their 
valawes are to be taken up without any compoſition . Ta, 6. 
Par, 12, cap, 126, by whichaQit is likewiſe appointed, t at 
n a> is to be extracted upon their ſaid abſence, and is = be 
&elivered to the (wearer, or his Clerk, within fix cayest _ 
ater, that Letters may be dire&@ therupon, for _ _ 
mlawes, bur the pain of ilk abſent Afizer at a Ju = Ar, ; 
isto be tourty Pounds , Fa, 6, Par, 11, cap, $ It c bs bs 
izers Summond be nor preſent , others may be'Summoned az 
the Bar, or apudat# , as we call.it , Fa, 4, — 94. 
When the Aflizersare called, fifteen of them are =_ ' 3 anc 
then che ditray is read z for-the debate upon the re m_ 

muſt be in preſence of the Aſhze, Fa, 6, Par. r, a =. - 
ing albeir they be not Judges to the relevancy, = 10 = 

re Judges to the Probation, which depends muc _ . 
relevancy; and ſeing the Juſtices remit ſeveral _— - 

e propon'd againſt the relevancy to the Inqueſt, itismo 

reaſonable they ſhould hear the debate, SETS 

111, The defence againſt-the relevancy @ 0 
aledoed by 4, C, as Procurator for the Pannel, that = - 

nel ſhould nor go to the. knowledge of an Inqueſt , ; _ e 
&c. Andafter all the detences are diſcuſt, the words of t - 

Iaterloquutor bear, that the Juſtices either uſtain, ” _ 

the detence, and find , or find nor, that the m_ _ 

%, or not go tothe knowledgeot an Inqueſt; and if the Ju- 


dge of an In- 

| he Pannel ſhould go to the knowledg 

- _ Pannel conteile , & = in ar _ : 
adicis, therefore he may be baniſhed , r- 

« gy = =—_— to-the knowledge of an Aſſize,' as in 


iether foords caſe, the 9-0f Fuly 1622, andin Fobs cale, who 
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- was ſcourged, and baniſhed for Bigamy, withoutan Aſſize, xg] 
Fanuary 1650, 
But it che crime be capital, or the Pannel do-not wil. Ys 
lingly acquieſce to the puniſhment, ic is ſt:|| ſecurer to pur che Yp; 
Pannel to the knowledge ot an Inqueſt z becauſe the Juſtice Wt! 
are only competent Judges to the relevancy, and-the Inqueſt Ye: 
only can find the Libel proved, t 
I V, Albeic it be a received principle in our Law, thattheY 
Juſtices are only Judges to the relevancy, and Aſſizets tothe Wc: 
Probation; yet to diſt. nguiſh the limits of their d:fferent cog. Yb 
nitzons, becomes vety oft difficult upon thele two ac. Ya 
counts, 1, By expreſs at of Parliament, Fa, 6, Par, 12, 
-cap,151, it is Statute, that becauſe parties were oft-times7 
truſtrat of Juſtice , by alledging irreleyancy again criminz|Wj: 
Libels, therefore when the perſons complained upon, are! 
libelled to be art and parr, no exception, or objection ſhall Yiil 
take away that part of the Libel in timecoming z ſo that al. Yftc 
beit the greateſt debate concerning relevancy , amoneſt Law-Yſo! 
yers in criminal caſes, did ariſe upon theſe commonp laces, c-Ys: 
Jus ope , auxilio, aſſiſtentia, mandato, &c, ea criminaerantYl 
commiſſa, and from what circumſtances theſe could be inter-Yo! 
red , yet now the debate upon all this, talls nor by that a&, 
underthe cognition of the Aﬀile, all theſe being b:anches and 
qualifications of art and part, 2, The Probation requires 
-ott-times in it , ſomewhat of relevancy , to be previouſly de 
bated, as for inſtance , whether an extrajudicial contefſon i; 
binding, or what Witneſſes in Law are receiveable, or not 
all which caſes, do oft-times contound the cognition of the 
Juſtices, and Aﬀiſers ; bur for clearing of theſe limits, thi 
following conc}ufions are to be obſerved, 1, That in Dubio 
all that.concerns Law , is to be judged by the Juſtices, an 
what concerns fa&t by the Aﬀſile, 2, Reegwlaritey , all thaghat 
isin the Libel falls under the Cognition ot the Juſtices, an 
theretore I will recommend it as a caution to Adyoc2ts, tha 
whe! 
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19] I hen they are jealous of the ignorance of Aſliſers, and find the 
J cale intricat, that they do not ſimply libel, that ſuch perſons 
wil- Yyere art and part; but that they libel chem to be art and 
ur che W part, 1N ſo far as they reſcu'd the maletators, &c, For when 
tices the quolifications, trom which arc and put are inferr'd, ate 
queſt WE exprefly libelle1; che Juſticesare judges to the relevancy of 
the interence , but it theſe condeſcend not that they are art: 
attheMW:od part, in fo tar as &«c, . then the Aſſizers are only Judges 
0 the Y competent thereto , though the ſame be, 7» apicibus jurg, 
t coo. Wbccauſe of the foimer a&, as was found in Captain Barclays 
0 ac- Yale , November 1668, where they refuſed to force the pur- 
, 12, ver tocondeſcend, quo modo , artand part z albei: this be ve- 
times 7 dangerous,(eing Aſſizers are oft-times ignorant perſons, and: 
minz|Wyjet they forced the Pannel trocondeſcend upon the particu'ar 
, areMWqualification of ſelf-detence , and would not reter to the +(- 
1 {hall iſe to conſider rhe qualities of ſelf-detence , which would ariſe. 
1t al. Yfrom the Probation, as to which Icould never find any reaſon- 
Law-Yoſdilparity , but that by che a& of Pariiament, che one caſe 
5, ca-Y5appointed ro bedecided by Afiſers, whereas there is no Sta- 
tute as to the other , but to ſpeak ingeniouſly:; I find-no at 
of Parliament more unreaſonable then this ; tor the Statutory. 
part of that aR , committing the tryal of art and-part ro Aſli-- 
ers, ſeems moſt unjuſt, ſeing as has been ſaid before, in com- 
iregnicting the greateſt-queſtions of the Law, to the moſt igno-- 
ant of the: SubjeRts , is to puta ſharp Sword in the- hands 
Mo! blind men , . and. the reaſon inductive -of this a& 
ſpecified in the narrative, is likewiſe moſt inept,. and no ways 
Flltive of what is thereby Statutedz fince debates 'upon b 
Weevancy could very litle have hindred , and-never have hin- 
ted juſtice , tor the relevancy is debated now , as copiouſly as 
tefore that at, with this only difierence; that it was then de- 
hated before :Judges,, who could have: kept: Advocats at the 
'vint:, whereas now it is debated before Aifiſers, who know 
not how to bound., or .how to: ſtop them, - But a berter rea- 
CA 


 erant 
injer- 
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ſon for this Law had been this, viz, That the purſuer is ng 
allowed to examine the witneſſes, and fo is: not preſumed tg 
know what they can ſay, and theretore he cannor ex3&ly 
know al the circumſtances, whichare neceſlar for tounding aclex; 
condeſcendency in Art and Part, untill he hcar the Witneſſes 
depon, And leing the Aſfizers are only Judges to: the dep. 
ficion of the Witneſſes, therefore they ought !ikewiſc to he 
Judges to the qualification of Art and Part, bur I'think that 
after the Witneſſes have deponed, the Juſtices ſhould ſti!l ge. 
termin, whatis Artand Parr, and ſhould not leave. the ſame 
ro the Aſfizers, andas they are tounded, qwoad, this upon 
the former principle, that they are only Judges to the matter 
of relevancy ſo they are not excluded theretrae by the foreſaid 
a of Parliament, for it only ordains, that Art and Part being 
libelled, no objeion ſhall take away. that part thereof, And 
thus if a man be purſuedas Art and Part of Murder, the Libel 
ſhou!d doubtlefle go ro the knowledge of an inqueſt, Bur: 
when theprobation isled, the Judge when he heares the 
Ptobation to run upon reſcue, mandat, or ratihabition, ſhould 
rell the inqueſt what As in Law do inter either of thele, 
and then to leave it to them to judge, it theſe Acts which he 
declares to be relevant, be proved; And it is much fitter, 
then to leave poor ignorant Aſſizers, to the impreſſion of Ad- 
vocats, who may byaſlſe them by their repute, authority, or 
confidence, 3, Albeit the Aſhze be Judges of the Probati- 
on, yet what manner ot probation is requiſit, belongs to th 
co2nition of the Juſtices, and thus the Juſtices determined in 
Balcanquels caſein Anno 1665, That witneſles could not be 
proved to have perjured themſelves,by the depoſitions of other 
witneſſes, but only by writ, or reexamination, And in theAQi 
on of Uſury, purſued againſt witherſpoon, March 1666, Th 
found, that Ulſurary pactions , being extrinfick to the wri 
could be proved by other witneſſes, then the Witneſſes infe:t 
And in the caſe ofWilſen, November 1667, they found, ,” 
[f > 
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the receiving more then the ordinary Rent, was not probable 
by the Oath of the payer, and yet it any of the Afſizers pleaſes, - 
he may defire ad informandam conſcientiam judicis, any proba- 
tion whatſoever to be taken; and thus often times in the cri- 
minal Regiſters, Afſizers have cauſed read Teſtificars from 
Chicurgians, .and others, /ic:t regulariter teftibus, non teſtime- 


nils eft credendum, The laſt tule is that before the Aſkze be 
ſworn, all the cognition belongs to the Juſtice , bur after 
they are ſworn, the Juſtices fund; ſunt officio, and all thereat- 
ter falls under the cognition of the Aſſizers, as is clear, by che 
yery words of the Juſtice Inttrloquutor, which 1uns thus, th? 
Juſtices finds the Libel relevant, notwithſtanding of the de- 
tences, and ordains the Pannel-to paſſe thereupon to the know- 
ledge of an inqueſt, | | | | 

Bue to prevent all thir difficulties, I with that the Juſtices | 
were Judges both to relevancy, and probation, which overture 
ſeems moſt fic, and advantagious tor theſe ſubſequent reaſons, 

1, That there is ſuch a contingency,betwixt rele7ancy,and 
probation that they ſhould not be diſjoyned, and ſure they 
muſt beſt underſtand what probation is requifit; who have 
conſidered the relevancy, upon which it depencs, - and tor 
this cauſe it is, that even our Law appoints all the diſpute up- 
on the releyancy,to be in preſence of the Aſſize, 

2. The Afſſize is oft ſtumbled at what isreterred to them, 
and do vety often miſtake what is found relevant, - and what 
not, _. 

3, Aſſizers with ns, are oftentimes ignorant perſons, atleaſt 
ſeldom or never-are they (o judicious, as to underſtand ſuch'in« -: 
tricat matters, as Advocats repreſent to them, ' eſpecially in 
Circuite Cou: ts, where few have ſeen Afſſizes before, and they - 
are oftentims but mean perſons,ar perſons who hzve intereſt, 

4, By cut Lawthe Libel is relevant, it Art and Part be Li- 
belled w:thout condeſcending rhae they are Artand Part, in 
ſwae far as, &ce. and the —_ are only Judges to what is 

g 


Art - : 
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Art and Part, ſo thatin effe@ they are judges to the releyan- 

cy of almoſt all caſes, and are put ro decide what has troubled 

the ableſt Doors and Authors, and {o otten times they re» 

turn unformal verdicts, 

5, Aſfizers are troubled in their commerce, - and abftrated 
from their affaires unneceſſarily, being obliedged trequently 
upon continuation of dyets,to wait whole years.2nd are ottimes 
abſent, whereby dyets are deſerted,and-they oitimes fyaed, 

6, By this-means, Aſſizes of Error would be {uppreſt, with 
wich Afizers are ſtill threatned by the purſuer,. betore they 
ve 1ncloled , and it (eems Barbarous, that pesſons-who abſo! ve 
thould be puniſhed, whereas there is no pun-{hment to” con- 
- condemaing, which inconveniency would aiſo be taken oft by 
this overture, 

7. Aſſizers may in our Law 4udge accotdiag to their privat 
knowledge, without Lawtul jiobation, which ſeems *ange« 
r0us in Criminal caſes, 

8. Though of old when Judges, and Aſhzers were equally 
ignorant, Aﬀſizers were appointed, yet now when Law'is 
tormed to a Science, and that judges are preſumed to. be lear» 
ned, and Afizers not, it {cems reaſonable they ſhould 
be ſuppreſt, as well in Criminal caſes, as they are already in 
Civil, and ſince we have receeded from the. preſent cuſtom of 
England, and our own old cuſtoms , by nor allowing. Aſizes 
in Civil caſes, why not racher in Criminal caſes, theſe being 
both of more intricacy and weight , eſpecially ſeing in England 
the probation is before neighbours in the Countrey, who 
know beſt the matter of fat, but with us Aſſizers are ſeldom 


or never chooſed from the place where the crime was commits | 
red, but are Burgeſles of Edimburgh who are as great ſtrangers | 


to what paſt, asthe Judges themſelves; and if Aſſizers were 
to be brought from the Countrey,it would be very expenſive, 
9, The moſt learned and poliſht Kingdoms, and Common 


wealths, who have formed their Laws in calm and learned ages | 


make there Judges diſcuſſe both relevancy, and probation : 
an 


{ 0athadminiſtrat to them , is N00 you ſhall all he truth tel, 
SL. 
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and it is thotight that either aſſiſers have been introduced by 
us ,. when we and Znglard were both barbarous, orelſe the 
Juſtices have invented this Act at firſt , to relieve them(ſclyes 
of a burden, 

V. The Aſſize is-either an ordinary, or great:Aſſize , the 
oreat Aſſize is that , whereby an ordinar is tryed, it they do 
wrong , and I find {ome fortridations for chir terms , par 1a 
cuſtum d,langumois, Att 4, &.de la Rochal art, 1. la zgrand 
affiſe eſt du ſeneſhal la petit du juge prevoſtal, Anorainary 
Aſfize uſes to conſiſt ot fitreen perſons, but-they may confilt 
of more , or tewer if the number be unequal, ana chus the pe» 
nult of Fune, 1614, Ronald was triei, and convit, for 
dilmembering Donaldſon, by -an Aﬀize of thirteen per- 
ſons, Therealon why theAflizemuſt be unequal in number, 
is, leaſt by equality of Vots., affairs be not terminat , and 
brought to a ſpeedy iſſues tor which caule likewiſe, 1b, 2, 
Reg, Maj, cap, 5, and by the 87, A&# 6, Parl, K, Fa.,1. itis 
appointed , that arbirers ſhould be appointed in an unequal 
number, and yet I find, thatin che civil.briet of right, an AC. 
file ſhould conſiſt of twelve [worn men, -. 

Albeit according to the Law of England, the Aflizers muſt 
all agree-in one voice; - yet with us the major part may con- 
demn, or ablalvez bur it ſix, ot fiiteen be on!y poſitive, 
and eight, no» /iquets; it may be doubted. it this verdict 
ſhould condemn g for elſe it one did condemn, and fourteen 
were not clear ,, that one would condemn, which were moſt 
abſurd; and-in Fuly 1675, a verdict in a Perambulation, 
betwixt , Malſtown , and Sr, Fohy Cheefly , being quarrelled 
inan Advocation,. as unjuſt 5 becauſe the greater number, 
were xon liquets, the Lords did Advocat the cauſe to them< 
ſelves, which implyed that they did nor ſuſtainthe verdid as 
valid, 

VI, The Aſſizers are ordinatly called by fives,, and the 


and 
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and nae truth conceal , in ſo far as you are to paſſe upon thi pre. 
ſent CAfiſe; ſwa help you God, Which I tind likewiſe tg 
have been the ftormof old, Reg, Maj, {1b, tewerſ, 12, And 
albeit by the 138, A@& 13, Parl, Fa, 1, it is ordained, that 
all Judges ſhall cauſe Aſſiſers ſwear , when they take their 
Oath, that they have not taken any - Buds from the Par. 
'ty , yet they do never tendtr to them this Oath; exe. 
- either the Judge , | or Party be jealous of the Afi. 
. ſers, 

Aſſiſers are partly Judges , partly Witneſles, as has been 
ſaid before, they are Judges in ſo faras they conſider the Pro- 
- bation led by others, and judge whether proved, or-not proy- 
ed - They are Witneſles in ſo far as they may condemn, y- 
. pon proper knowledge, without any other Probation z, And 
therefore whatever exceptions may be propon'd, eitheragainſt 
Judge, or Witnefſe , are admitted againſt Aſſiſers; and 
thus an Aſſiſer was ſet (for that is the term of declining uſed 
in this caſe ) becauſe he was not twenty tive Years ot age, 
which is the age required ina Judge, Ac 132, Parl. 12, Fs, 
. 6, vid, 7, Fune1616, 

But becauſe the exceptions againſt Aſſiſers , are ordinarly 
coincident with theſe, that are againſt Witneſſes, cherefore 
we ſhall remit them to the Title of Witneſſes, Only itisfir 
- to takenotice that the Cherurgians of *Zdinbvrgh are exeem- 
ed, by 2. Mary, from being cited upon Aſſifesz becauſe 
of the peremptorineſs of the employment , which was ſuſtain- 
ed by the Juſtices , Fuly 1671, both as to Aſliſes within the 
Town,and without the Town, though our — 
Juſtice-Deput, had formerly ſuſtained it as to Afliſes, with- 
out the Town only, 

V IT, It was a principle in-the feudal Law, * that all men 


ſhould be judged:per pares curie, the meaning whereof'was, 


that a Vaſlal ſhould be judged per convaſſalo, becauſe it was 
preſumed that theſe underſtood beſt the perſon to be tryed, 
a 
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ad the knowledge of the Pannels former life and converſation 
o Yj;agreat help rowards a ſound judgement of the caſe, and from 
d Fhis teudal cuſtom riſes our maxime, that every man ſhould be 
at Mjudged by his Peers quo, attach, cap, 67, The words are, It is 
ir Mcacute, thac no man (hall be judged by a lower perſon then 
r- Hs Peer, an Erle by an Erle, a Barron by a Barron, a ſubva(- 
ce Wh by a ſubvaſſal, and a Burges by a Burges, but a lower per- 
1» Koa way be judged by a higher, and by the chap, 2, Stat. Ales, 
:, A Knight ſhould be judged by Knights, or free holders, 
en Whut by an Act of Sederunt, 1, Fune 1591, The Lords of Sef- 
o- Won declared all ſuch as were landed men , ' ſufficient to paſſe 
v- EiponAfſizes otError,though the old Laws required noble men, 
u- Wd Gentlemen only in ſuch caſes - And albeit of old it was 
nd Mucontravertedly received, that none ſhould paſſe upon the 
nſt MWaſſize of Noblemen except Noblemen, Nor upon the Aſſize 
nd Mi! Barrons, except Bartens, yet of late it hath been much} de- 
led Wi:ted, and eſpecially in the cale of Douglaſſe of Spot, ' 9, May, 
oe, W667, arwhich time he being accuſed for killing Home of Zcle: 
; , Wi was alleaged, that Spor was a Barron, and ſo could 
1rbe judged but by Barrons, holding of the King contorm to 

rly Wihe citations above duced. | 
ore I It was replyed by His Maje#ies Advocat, x, Neithe: 
5 fit Yite books of quoz, attach, or the Statutes of King Alexander, 
me Ec binding Laws, but only books of Apocripha, 2, Though 
zuſe Miley were Laws, yet they are not 7z viridi obſervartia, feing 
burgeſles and others are daily ' admitted by the late praQique, 
o paſſe upon Barrons Aſﬀſizes, and at the time of the making 
theſe Laws, Aſſizers were Judges both to the relevancy, 
Fad probation, whereas now in efte&, they are but witneſſes , 
nd therefore ſince the Law repoſes inuch leſſe confidence in 
them now, then formerly, it ſhou!d not now be ſo ſcrupulous 
ntheir eletion, 3. Burgeſles are in Parliament allowed to 
twas fit upon the Aſfize of, and toretault Noblemen, and it were 
yed, wainſt reaſon that they ſhould be admitted to the more _ 
a TUzt- 
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Judicators, and berejeRted in Judicators where caſcs of lefs im 
portance, are ordinarily judged,and in which the Sentence pro 
nounced may beeafter repealed, 4, .Dyets before the Juſtice 
Courts being alwayes peremptor, it is probable that dyers he 
hoved very trequently to be deſerted, it only Noblemen wer, 
tobe Jud zed by Noblemen, Barrons by Barrons. 5, By the 
ſtate of King Alexander, above. cited, it 1s only requiſtt that 
Knights b: judged by Knights, . but it is not added there, tha 
Barons ſhould be. judged by Barrons, . which (hews. that that 
priviledge, was not allowed to them, even in thoſe dayes, an; 
laſtly, ſeing all mens lives are of extraordina!y concernment, 
it isnot reaſonable to think that he who can be judge 9 
any , mans .life , may not. be. Judge of the 1.yes of a! 
Mei, 

To which it- was duplyed as tothe firit;; That debate 
opponed, whereby it is evinced in the Title, by what Lay 
Crimes are judged in Scotland, and the Books of quoy. attach 
and Reg, 'Majeſ, are our Law, and the AR of Sederunt above 
Cited, ciſpencing with that priviledge in {ome cales, . dot 
deraonſtrat, that regularly this privilege taketh place with us 
Likeas Skeen in h's Treatiſe concerning the- procecu:e- befor, 
the juſtice General, cap, 4, ſec?, 3, cites theſe Laws as bind 
ing, .and gives forarule that no man can be judged in tia 
Court but by his peers, 

To the {econd.it was duplyed, that this-being a declinatur 
and being arbitrary for parties, toplead the benefite thereo! 
it cannot be (aid to be antiquated, unlefle it had been alledge 
that it had been. pleaded, and repelled - Bur as this citation 

out of Steen, who is buta late Author, did ſhow the ſim 
rc be in viridt obſervantia, ſo Noblemen have lately had th 

ſame indulged to them, as in the caſes of the Earl of Traquair 

and Lord ochiltree, which was. allowed to them upon the Lay 

here ciced, To-the third founded upon Burgefles ſitting ups 

torefauiters in Parliament z the ſame, doth not meet the bo 

ei 
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ag che Parliament may abrogat Laws and ſo are not 'in their 
xcedure tyed to them - and though Burgeſſes finglie, be noc 
:s to Noblemen, yet the colletive body of the Patlia- 
nt, by which -they 2re condemned are much more their 
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y thelfl T o the fourth, it was duplyed, that inconveniences ate on- 

c = tobe looked to in the making ot Laws, bur not after, and 
that 

} 


einconveniences of the other fide are much more prefling, 


t thaYſi.ing very inconvenient, that an Aſfize ot 15, mean Trad!- 
*, 1-1, thould be admitted to try a Duke, or Marquefle ; and 


ment ws a vaſt ma ſtake cothink that A'fizes are only wit- 
>< 0s, and not Judges, feing they vote, and their verdict is 
i 1-42 Scatence, and if A:t 2nd Part be Libelled, the rele- 
icy is in theſe caſes, ( whichruſes to be of all caſes 'moſt 
ricat ) S:mply reterred ro them without any debare, To 
e fifth it was duplyed,' that the inference is meetly conjetu- 
burif the Text be confidered, it will appear that by Knight, 
e's meaned Vaſlal,or tree holder,tor theZatize tranſlztion 
£ cot ers the word Knight, nor eques butmzzles,and it is ſaid there, 
pane Þ 1Kniglit ſhal be judged by Knights;or tree holders, So that 
veto rarticle (or) is in that place exegetick, and 'not diſjun- 
S bind, And to the Laſt it is du>lyed, that a!l'mens lives are 
1 WB equally precious in the eyes ot 'the Law, for even by the 
1n Law, mean people were judged to dye tor many crimes, 
<> were not capitally to Noble Romans, and though with 
the puniſhment may be the ſame, yet the way of procedure 
nſt Noblemen is juſtly allowed to be more ſolemn, Upon 
< debate, the Juſtices vrdained a new Aifize ro be ſum- 
nded , whereol the moſt part ſhould bz Barrons, and che 
.ncut landed Gentlem1a, 
twas thereatter doubted, whether an apparent Heir of a 
on, has the lame-priviledge, ſo thar none can paſſe upon 
Aſtize, who are: not Barrons or Landed men's and it was 
alledged, 
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alledged, that the apparent Heir, had this priviledge, and wy 
2 Barron in the conſtrution.qt Law, . for his marriage, oy e 
cheat would fall, though not entered, and as aBatron thous 
denuded, remained ſtill a Barron; or a Prelat, though for a 
demitting , would be (till a prelatz ſo the apparenc He 
of a Barron, though not entered,fhould be ſtill a Batron,as w 
found, 23, December 1674, To which it was anſwere 
that an appearent Heir, was Rot omen Juris, and privileds 
ought to be ſtrily-interpreted., and the appearing Airq 
Barron, would not havean Heir, as was lately found in Sir 
Igxander Seatons caſe, que ſequitur in comodum,&c, WW hereas 
Law, all Barrons may have Heirs, nor did the inſtances ads 
ced trom the Caſualities of marriage, or eſcheat militatinr 
ſeing theſe proceeded, ex natura feudi, non ex vi privilegii1 
was introduced in {ayours of the ſuperiour, and not of the 
pearent Heir, Upon which debate the Juſtices, 19, of 7, 
1675, .repelled the objeRion againſt the Aſfizers, andfou 
the priviledge extended not to the appearent Heirs ofBarroy 
Mackintoſh contra Frazer of Culbokie, . Nor is this ptivilec 
extended to Landed men, though intefr, if cheir Lands ber 
erected ina Barrony, 

V I11, Albeit it be ordinarly received, that Aſſiſers 
Judge upon the!r proper knowledge, yet the truth. of t 
principle may be doubted, upon theſe reaſons.,, 1, Bee: 
by the foreſaid Act of Parliament, . par, 11, K, Fa,'6, 
Probation ſhould be led in preſence of an Afſiſe , and Pann 
but ſo itis, that the privat knowledge of Afſiſers, cannot 
{aid to beled before them, . 2, If Prob2tion were led pudl 
ly, defenders mizht propon interrogators , whereby-rhe 
ter of Fa&t might be more fully cleared, and eventhe 
neſſes own .miſtakes might be removed of all which juſt 
yanta+es , he is precludit by that principle, 3, Theg 
reaſon why by the at, Probation ſhould be led in preſenc 
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; the Pannel, is, becauſe in Law its prefun'd, a "Witneſs wift 
ftand more-in aw co depon falfly, im preſance ofthe Pannel, 


then otherwiſe + for which cauſe, contronting of Parcies, and 


Witneſles amongſt themſelves, when they are contrary , is 
much uied, and treated of by the Doors, 4, It aſſifers may 
give their verdict upon privat knowledge, then they cauld nes 


ver be purſued tor error ; - becauſe if privac knowledge be the 
mle , 1 can hardly underſtand , how men can bt convitt. as 
having tranſgreſsed againſt char rule , ſeing albeit it be eafter 
to judge what a man ſhould know, yer it is impoſſible to 
judge what a man doth know, + 5, By the Civil Law, and 
the opinion of almoſt all Divines, aud Nations , judices de- 
bent judicare ſecundum allegata & probata, | 

I X, From the foreſaid A Parl, x r,ordaining all Probation 'to 
be received,and uſed in the preſence of theAffiſers, andPannel, 
itmay be deduced by a neceflary conſequence, that no Witneſs 
ſhould be examined in criminals,ad futuram ret memoriam, and 
that no witneſſes ſhould be examined by Commiſſion:and albe- 
it, it may be objeRed, thar i» crimine falſi,the Probationled 
before the Lords,'s not repeated before the Juſtice, and Aſfiſ- 
ers, before whom nothing is uſed to in{tru& the falſhood, but 
the Decreet of improbation pronounced by the Lords, for in 
thatcaſe, the Lords being by Ad of Parliament , declared 
Judges competent to the cognition of Falſhood , their ſen- 
tence, habetur pro weritate, and is probatio probatas ſo that 
the producing ot it, is the leading ot Probation before the ACſ- 
ſiſe, This p:iviledge, that no Probation ſhould he led, but 
in preſence of the Pannel, and Aſfiſe , may be paſt trom by 
the Pannel, ſeing it is introduced in his favours: and there- 
fore it was found , the 9, of March 1671, that the dier.could 
not be continued againſt Charles Robertſon , becauſe” of the 
2bſence of the Witneſſes, ſeing he was content-to ſtand ro the 
Depoſitions tormetly taken; but they cauſed him ſubſcribe his 
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After the Prabation is cloſed, the Pannels Advocats mike 
a ſpeech to the Aſſiſe , wherein the termes they uſe. to them 
i, goed men of inqueſt, and after they have ended. Hi 
Majeſfties Advocat ſpeaks ,- but-there areno Duplys, or Tri. 
plys uſed; and it was the priviledge of His Majeſfties Adyo. 
cat to be the laſt ſpeaker, which priviledge-was-aſſumed like. 
wiſe by all other Advocats for the purſuer - - but by the tenth 
article ot the Regu'ations;, 1670, the defenders Advocat is 
now the laſt ſpe:ker., except inthe caſz of Treaſon, and Re. 
bellion , ſo that this priviltedge ho!ds only in Perduellion, by: 
not in ordinary Treaſon, . 

X,. When both theſe diſcoutfes are ended, "then the AC. 
ſize are :ncloſed;z but before they be incloſed, they ſhould en- 
dezvour to be ſatisfied of any doubt; for it atter-inclofing any 
perſon ſpeak to them , orit any of them come our of the place 
where they are incloſed,. until the yerdict be pronounced , the 
Pannel is e» zpſo, clean and innocenr,. AZ g1, Park 11, Fa,6, 
the reaſon. inductive of which a& , ſeems 40 be,.- tear of in- 
preſſing, .or ſuborning the Alfize, and therefore, the pri- 
fice 2] ows Aſtizers ſometimes to ſend out ſome of their num- 
ber to-the juſtices, to receive informations,. in matters of 
fa&, and finds that in fo doing they-tranſgreſs not this ac, a: 
in Kennedicscale,. Auguft 1662, | | 

And atter a {ull debate, upon the'24, of December 1672, 
Fc was {ound, that any of the Alfizers ciſclofing, and coming 
out of the houſe, atter-they had paſt a vott , though the ver- 
di was not ſubſcribed be the Chancellour , was not (ſufficient! 
to annul the. verdi , | albeit. it was here alledged, that 
there might be great debate ypon the wording of the verdiQ, 
and © the A\fze-ſhguld not have diſcloſed, until the verdia 
was. ſubſcribed, By this a& likewiſe the Aifizers, and not 
che Juſtices are Judges competent ro this exception againſt theſ? 
verdict ,-.2$ was found.in the foreſaid deciſion., 1672, whete- 
in the Juſtices tquae , that ghemlelves. were judges compe 
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zent to the relevancy of any ſach alledgeance ; but that it be. 
longed to the Aſffze to judge the Probation of thar excepti. 
on, chough it wis alleged, that the Aſfizers could not at all 
he Judges thereto, (eing chey were the delinquents in that 
caſe, and it moſt part of the Aſſize had diſcloſed , it were ab- 
furd, that they ſhould be Judges to their own Delinquen- 

, Atthac time the Lords did likewiſe declare, * that it any 
Aſfizer ſhould diſcloſe before the vots were complear, fo thar 
the vrdit might be therenpen anulled , they were puniſhable 
by the Juſtices, and ſhould be obl ged ro repair the loſs, which 
echer che King, or Party incurred, 

So that Aſſizers are allowed to ſpeak to Judges, or'Advo- 
cats, but are netallowed to make any addrels td them atter in. 
clolue, as (aid is, It is kkewiſe obſervable from this a, that 
albeit the Clerk be diſcharged'to enter in'where the Aſſize fits, 
aiter they have choſen their Chancelloar, 'yet defa&o , the 
Clerk firs ſtill with them, and ic was thought fit he ſhould do 
ſ> 4 "becauſe they being ott ignorant , and unaquanred with 


Wihe forms, and procedure of chat Court ; they ſhould have 
Wome perſon to regular: chem , and none (o fic to do it, as the 
Clerk, - yer by the late Regulation , 't670, it 1s appointed, 


tiat the Tlerk- ſhall nor be pieſcnre,” and (are the Clerk was 
worth ten, and did influence cao much, | 

XI, Atter the Aſſize areincloſed , © they chooſe a Prefi- 
ht, who is called Chancellour of the Afſize , and proceed 


"Eto read, and thereafter to reaſon upon what is debate, and 


their decerminacion is called che verdict of the Aſſize, which 
is ſubſcribed by the Chancelfour, it is called verdi&t, qu: 
wire diftum , and ſometimes'it is called , 'warda curie quoyn, 
Attach. cap, ubi aliqua. thereafter the Aﬀſizers enter again in- 
tothe Count , -and there the verdi@ is read, and the Chan- 
cellour ſtands up and ons the ſame, after the verdi@ is read, 
it ſhould, and is by the 9, 4d of Regulations, 1670, cloſed, 
and ſealed with the Seals of the Court, of the Chancellour of 
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the Aſize ,. and of ſo many of their number as the Chances. 
our ſh2l. think fit , never to be opened, bur by orders from 
the Judge z, of which verdict, the-Clerk is to have the keey. 
ing\, and_.it he.,apen the ſame, he is to be depoſed, and tur. 
ther puniſhed as the Judges ſhall think fic, 

Ic was thought of old, that Afſſizers behoved preſently tg 
getermine_, atter Probation was led, and that it was nor law. 
{nl to diſmiſſe them uotil they did enter , and recurn their yer. 
didt, and the reaſon of that opinion is, becauſe ater the Prq. 
bation is led , there may be hazard of ſuborning the Aﬀſizer, 
if the matter were continued to a new day, and it were to he 
feared likewiſe, that the purſuer finding that che Witneſſes; 
which. he had led; did not prove, he might be tempted to 
ſuborn others , . and think this opinion ſtrongly tounded, 
but yet in Axno1665. &c, a Baxter being purſued for $e- 
dition, the Juſtices did, at my Lord Advocats earneſt ſolj: 
citation, diſſolve the Court after Probation was led,- and con- 
tinued the matter to a new dyet,, but the accuſation was neyer 
further proſecute, and that ptocedure was thought , mal; 
exempliz yer thereafter His Afajefties Advocat continued an 
Aſize, who (at upon Macknas for theft, for not being clear 
*0 condemn upon an extrajudicial confeſſion, they propoſed 
the caſeatter they were incloſed, whereupon the Juſt:ces con- 
tinued the dyet till the nexr day , and having conſulted the 
Council, they thereafter, found the confeſſion ſufficient, and 
incloſed the Aſſize, notwitliſtinding ot this abjzRion , Ne 
vewmber 1669, 

X FI, Whea the Advoctt cloſes his diſcourſe for the pgr- 


ſuer, he proteſts for an Aiſttc of errour againſt the Inqueſt, if; 


they afloilzie , which Proteſtacion he cauſes. to be marked by 
the Clerk, and it may be dou'xed, it the purſuer , or His 
eMajeſties Advocat can puriue the Inquzſt tor errour , if this 


Proteſtarion be not uſed , even as a qualified Oath is notal- 


low- 
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lowed, except it be proteſted jor, And it was debated in the 


tor could be raiſed , where the party leſed proteſted not for it, 
ing Proteſtations were ſuch folema Asas the Law requir« 
edinf{uch caſes, and they were anneceſſary , and ſuperfluous, 
{what were proteſted tor , could be allowed , without being 
proteſted for , and the party to whom ſuch Proteſtations were 
comperent, doth, eozpſo, paſſe trom his right , and ſeems 
tacquieſce in what is to be done, if he uſe them not , vid, 
Durand [pecul, tit, reprobat in initio , but this caſe was not de» 
cidedz yet the Lords inclined toal.ow a reprobature if there 
yas reaſon for it, though no Proteſtation was uſed ; anl1 1 
elieve that ation of errour miy be raiſed , though it benor 
noteſted for , if the verdict be quarrellable, thouzha Prote- 
tation be both more ſecure, and tormal , andreally there is 
200d reaſon why it ſhould be uſed, ſeing the Inqueſt is by 
that olemn denunciation, and intimation warned of their ha 
2rd, and their errour, becauſe it becomes thereby more wilfu! 
then otherwayes it would be, 

A Summonds of ertour is alwayes raiſed in Latine, and upon 
parchment, and is direct out of the Chancery, 

Wilful errour is that crime which Affizers commit , in prd- 
nouncing an unjuſt verdit , and by our Law, an Afſize cons 
(emnigg , cannot be purſued, tanquam temere jurantes, ſupra 
iiſa , as is commonly believed , by the 63, A 8. Par, Fa, 
3, the reaſons of which opinion may be thtee, 7, It is nor 
weſumeable, vhat indifferent perſons would condemn aninno- 
cent out of feid or favour, though there be ſome reaſons to be 
jalous , that they might be induced , out of either pitty , or 
clemency to afſoilzie trom a crime fully proved. 2, No per- 
bn would be tound to 0 upon an Aſtize, it they might be 
puniſhed for condemn:ng, 3, The penalty of ſuch as remere 
wrarunt ſuper aſiſam, 1$ Oniy confiſcation of the moveable 
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g00ds, cap, 14+ lib, Regiam. Maje, whereas death would he 
oft-times the puniſhmenc, if ſuch as condemned might be py. fthat 
niſhed; yet I am. ot the opinion, that it the. Aiſizers did 
condemn an innocent, without any Probation , or by palpableſWnon 
iniquity , thaCeocaſu, they might be puniſhed + * And my 
reaſons for this opinion , are x, Fhar elſe the peop'e would! 


be ſtated ina vety unfortunat condition ,- if-nat only chey lay] T! 
open to the hazard ot being condemned , upon the depulit:ontnen! 
ot any two men, but likewiſe to the arbitrarineſle of an Aiſize Wthe p 
- who might condemn without any clear probation, 2, Aſſi-Mirs» 
zers are Judges, -and Witnefles , and therefore muſt be |:ab!eQ|ine 
to all the errors, for which theſe are accountable z bur {o idfÞt-crt 


is, thatif a Judge condemn: unjuſtly , or it a perſon be con 
demned upon the depoſicion of any 'Wirnefſe, who cepoue; 
falfly, that Judge, or Witneſle ſo deponing , are liable toa 
capital puniſhment , why then ſhould an 4(f1zer be ex*mpreq, 
ſeing there is ny expreſſe L1w , upon which he can tound 
. that exemprioa : And-inan{werto che contrary arguments, 
it may be contended - . That as tothe fi:ſt , it is not conclu 
ding ,” ſeing ,' elſe it might by the ſame argument be conclu 
ded, that no Judge , or Witneſle could be purfued,. whe 
they condemned unjuſtly, ſeing omni homo preſumitur bonw, 
2t leaſt Perjury ſhould never be puniſhed ina Witneſle , not 
injuſtice in a Judge , deciding unjuſtly, -and by that unjuſt de 
ciſton , murdering the perſon paungiled before them 5 be 
cauſe forſooth it is not preſumeable, that a Witneſs, or Judy: 
would murder an innocent by their lentence , or depoiti 
on, To the ſecond, itis anſwered, that all men may be forc 
ed to paſſe upon Aſſizes , - upon their-perril, .and thus Aſſi 
z2rsare forced, though thereis hazard alſo in aſſoilzing 
and Witneſſes are forced, though there be great hazard ut 
Perjury, if they depon falfly, To thethird, it is anſwered 
that there ne&is no Lay to puniſh Aſfizers, condemning un 
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uſtly , ſeto? they are puniſhable by the Common Law, Bur 
that it was neceſſary there ſhould be a particular Statute ,: to 
pmiſh ſuch as aſſoilzied unjuſtly, both becauſe the Com- 
non Law was not ſo expreſs as to this, and becauſe men 
night be induced to think ,. that there was nogreat hazard 
101f, 


ll Tis errour in Aſſizers, isrobe tried by a great Aſſize; of * 


onfftventy five Noble Perſons, ©4d 63, Parl, 8, Fa. 3, but 
the perſon aſſoilzied is to be tree, i5/4, And by an ac of 5ez 
i-Mi-s2t, of the Seſſion, - Anne 1591, itis declared , that all 
Ye linded Gentlemen ſhill be 1n a capacity to pais vupon.an Aſſiſe 
\ ifiof-crrour , though they be ot Quality , an4 Eſtate inferiour 
nM cte Panne] , and wilful errour is only ,unithable in this cafe, 
ee (velibet probabils cauſa ignorantie excuſat , Spet, tit, Fetaurs, 
) 2Mker againſt Hartwood mires, and by the 47, A@ Par, 6, Fa. 

d, M3. 1c appears, that no Probation can be adduced; rd infer 


adMthis aRion of errour , but what was at firſt produced the t.me + 


ts. Ms! cheir verdict 5; whereas any Probation may be adJuced in 
uMhrtification of the verdi&t quarrelled , ( tantus eft favor inno- 
luMentie ). che puniſhment of ſuch as are ſound gui'ty by an AC- 
enfflfize of errour, is the eſcheating of the Moveubies , and 2 
Years impriſonment, 'cap, 14,1, 1, Reg, Haj. which is 12- 
nofltified by the 47, Ad 6, Parl, Fa. 3. where it is Statuted, thar 
viltul, or ignorant Aſfizers, ſhall be puniſhed after the 
frm of the Kings Law, in the fi:ſt Book ot the Majeſtze, 

Y6keen oblerv<s.uzon thatphice, Reg, Maj. that amittere legen 
tiYierre, is the ſame, with yoz habere pe ſonam ſtands injudicio, 
ad they can. never.be admitted thereatrer as Witneſſes , ne:- 
therin Wits, nor in Judgement, wid, tit. Perjarie, Hur to 
the end it may be known which of the Aflize afloilzied, it is 
by the 9, Article regul, 1670, appointes , that the Chan- 
edfcellor of the Aſſizs mark upon the (ame Papper, upon which 
unfflite verdict is write, who condemned , api! who effoi!zled, 
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which Paper is to be ſealed, and kept till a Sumamonds ofer. 
rour be raiſed, 

The Council ſometimes reſcinds verdicts , without any 
ation of errour, in criminalibus , as in George Ghrahams caſe, 
where they ordain'd the verdid of the inqueſt , whereby he 
was found to be Art and Part of tecept of ſtoln Bonds, to he 
unjuſt, and reſtored him againſt che (ame 4 - bur it maybe 
doubred, whether theſe who are unjuſtly condemned, - may 
be reſtored againſt that verdict , though it be found unjuſt ,{W-—— 
ſeing theſe who are unjuſtly aſſoilzied cannot be thereatter pur- 
ſued , though the abſolvicur be found unjuſt , per argumes 
tum 4 contrario, vid, titl, of the Council , where this que- 

tion is tuily debated , and determined, 
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TITLE XXIV. 


Of Probation by confeſſion. 


Probation defined, : 
Probation by confeſ(ion if judicial, is the ftrongeſt of all Pro- 
bations, 
3. Inwhat cale is an extrajudicial confeſſion allowable, 
4, What arethe effetts of aqualified confeſſion, 
5, Theeffedts of a confeſſios emitted before an incompetent 
Fudze, 
6, How far aminors confeſſion obliedees. 


Robation is ſo ſully treated of by the Civilians and Canne- 
niſts, and we differ ſo little from them, that I ſhall only 
treat of it here in relation to our own Law, x 
I. Probation is defined to be, that whereby the Judge is 
convinced of what is aſſerted ; and it may bedivided in proba- 
tion, by confeſkon, by Oath, by Writ, by Witneſſes, and 
byPreſumprions, 

11, Probation by confeſſion is the moſt ſecure of all others, 
and therefore it is ſaid in Law, that 7x confitentem null e ſunt 
partes judicss, ſuitable to which, ſuch as conteſle ate oftimes 
codemned without the knowledge of an Inqueſt, as I haye 
mote fully created in the Title of Afizes, but becauſe men 

.: Vyvyv will 
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will ſometimes confeſs a Crime, rather out of wearineſſe gf 


their life, then a conſciouſneſs of gailr, therefore the Law hath 


required, that if there appear any averſion tor life :edium wit, | 


or any ſigns of diſtraction, or madnefſe, that theſe confeſſions 
ſhould not be reſted upon, except they be adminiculat with 
other probation : as alſo becauſe conteſſions are oftimes emit. 
red negligently, the confeſſors thinking that their privat con. 
feMions cannot prejudge them , therefore rhe Law doth only 
give credit to judicial confeſſions, and not to thele that are ex. 
t12judicial, & extra bancum,, which maxime is ſtronger with 
us chen elſewhere, becauſe by a Particular AR of Parliament, 
Ta, 6, Parl,11,cap, 90, All probation ſhould be ledin pre. 
{ence of the Aſſze, | 
TIT, This Maxime doth admit in Farinacius opinion, ma. 
ny limitations, aS 1, That it the extrajudicial confeſſion be 
adminiculat by other preſumptions , ir is ſufficient , but ex- 
cept the p:eſumptions be very violent , I cannot allow this li-? 
mitation , ſeing confeſſio extrajudicialss in ſe nulla eſt, & quid! 
yullum eſt non poteſt adminiculari,and therefore ſome approve, | 
Biſſius who admits this conteſſion, though adminiculat only 
to infer , penam exiraordinariam Sed non ordirariam, tor cet- 
rainly ſuch prevarication,and abufing ef truth, and Judges de-| 
ſerves ſorge puniſhment, . The ſecond ]:mitation, is, that 
if the confeſſion be admitted in preſence of the accuſer , and 
accepted by him , then itis valid , though extrajudicial z but 
thisI allow not, becauſe it is ſtill extrajudicial , and the con- 
teſſor knew that he ſhould not die upon ſuch agon!eſſion ; fo 
which reaſon likewiſe, I approve not the third and fon: th li. 
mitrations , which are , that it the extrajugicial conte ſon be 
geminata, and reiterated , or emitted in preſence of a multi 
tude, or ad exonerationcm conſcientie , that then it ſhoul 
be valid, and Iremember, that though Major Weir conteſt 
Sodomy, and Inceſt to Miniſters , and Magiſtrats joyatly, to 
exoneratioa of his Conſcience , in preſence of many peru 
nat 
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that His Majeſties Advocat took great pains to bring him to a 
judicial confeſſion, as thinking the former nor ſufficient: and 
yet Frazcy was condemned upon a contefſion, emired before 
the Aſſembly at Aberdere, :nd other Noble men, though te- 
trzKed, 1641, where this limitation is alledged upon , out 
of Farinacizs , and this being repreſented to the Parliamenc, 
they refuſed to give their opinion , and referred all back 
tothe Juſtices, who ſuſtained the contefſion adminiculated, as 
ſatd is, 

The ſixth limitation is, that an extrajudicial confeſſion is 
valid, if upon Oath 3 but I altow not this, ſeing Oaths are 
not allowed in criminal cafes , norcan the Pannel be forced 
thereto; and if he ſwear ultroniouſly , and undeſired, the 
confeſſion would appear to me , to be ſulpeR , as emited, ei- 
ther per furorem, vel ex tadiovite, 

The ſeventh limitation, is, that anextrajudicial confeſſi- 
on is ſufficient, 'when the crime conteſt conſiſts, in animo, 
5 for inſtance , if it'wete doubted upon what reaſon a perſon 
accuſed fled , or ſhot a Piſtol , &c, Bur I neither allow this 
limitation, for elſe it ſhould be as large as therule, ſeing all 
crimes require, animum delinquendi z an! yet I think that 
ſome circumſtances of a crime , may be proved by an extraju- 
dicial confeſſion , and ſo this limitation may be true in that 
ſenſe, AH theſe limitations are largely , rather then ex- 
akily (ſet down , by Farin, de reo confeſſo, queſt, 81, 
Reg, 10, 

Confeſſion though extrajudicial , may be ſufficient ( if ad- 
miniculat ) to ſubje& the conteſſor to the torture; but this 
is rarely practized with us : But I remember to have (een 
Mitchel lately tortured , upon his retracting a confeſſion emit-. 
ted by him , in preſence of His Majeſties Privy Council, and 
2 conteſſion extorted by torture, is in no Law ſufficienc, ſo 
that except it be adhered to, after the perſon tortured is re- 
Vyvv'2 move, 
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moved from the Rack, for two or three dayes, it makes ng, . | 


Faith , Farin. de reo, confeſſo, cap. 3, 


"The cuſtome with us, is,. that the Advocat doth in. pre. | 


ſence of the Juſtices, examine the party to be accuſed , and it 
he conteffe, either he ſubſcribes his confeſſion, it he can wiite, 
or elſe the Juſtices ſubſcribex for him ,, or which is ſecurer, 


makes two Nottats , and four Witnefſles ſubſcribe z and al. | 


beit a confeſſion thus ſubſcribed by two Notcars , before four 


Witneſſes, was found ſufficient, upon the 7,. of December | 


166, in thecaſe of Finla Macknob, who was - putſued for 
Theft, yet it was then alledged , that the conf: lion was not 
ſufficient , and that for theſe reaſons, 1,. Becauſe all Proba- 
tion ſhou'd by the AR of Parliament foreſaid , be led in pre- 
ſence of the Aſlize; and therefore when the Probation was 
founded upon confeſſion, the confeſſion ſhould have been ori- 
oinally emitted in preſence of the Aſfize , orat leaſt adhered 
to before them , and the teſtimony ot two Nottars , and four 
Witneſſes , was not £qu:yalent to a verbal confeſtion; (e- 
ing they could not thereby know all the circumſtances which 
are neceſſary to be known , ſuch as whether the conteſſion was 
v.luntar, or extorted, or if it proceeded upon a miſtake, or 
it it was founded upon promiſe of life, &c, 2. The patty 
who confeſſed might have emitted that Declaration, upona 
confidence that the ſame could not operat againſt him , being 
Extrajudicial, as ſaid is, 3, That muſt be accounted an ex- 
erajudicial confeſſion , que non emanavit in judicio , and this 
is ſuch;. becauſe there was no Court fenced here, nor yetan 
Aſſize ſworn , whereas that is only called a judicial confeſſion, 
which is emitted before thoſe who are Judges, and whilſt they 
are ſitting in Judgement, Boſſ. tt, de confeſſis, 4, The con- 
feſlor here was an ignorant perſon, and did not underſtand the 
Scottiſh Language, and ſo might be vety ſubject to miſtake ; 
apon which reaſons, the Afſize having.demured z the Ju- 
ſices made application to the Council , but the caſe bong 

| the 
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JF the Council remitted intirely back to themſelves , they did 
I find the foreſaid conteſſhon ſufficient, and Macknab was there- 
JI ypon conv: accordingly, and hang'd; bur it the contefſi- 
on had only been ſubſcribed by a Judge, I think it could nor 
have been valid, for that were to confound the Office of 2 
Judge , Witneſs, and Clerk, and would tend to make all 
Judges arbitrary z ſo that the life of the Leidges ſhould de- 
pend upon one fingle Teſt:mony , which were very dange- 
zous, eſpecially in inferiour Courts, where it is very well known 
that perſons ot very little integrity fit as Judges, and which 
Judges are oftentimes intereſted , to get the Panne] condem- 
- Wed, becauſe thereby the Eſcheat , ar leaſt a part of it falls ro 
- Yticmſelives. 

s MW So far doth our Law require judicial confeſſions , thae 
- Withath been cebated, that even a confeſſion taken by all the 
d F juſtices fitting in Judgement, was not a ſufficient warrand, 
ir Mor the Afſize to proceed in condemning the party , except 
'- Wthe confeſſion had been renewed before them, thouz2h the 
h WM confeſſion it ſelf was ſubſcribed, and the (ubſc. iption acknow- 
as Wledged , for the forelaid Act of Parliament requires, that the 
hail Probation ſhou!d be uſed before the Aſlize, in preſence of 
the party acculedy but fo it is that theemiting of the con- 
{fl 0n is a chiet part of the Probation, fince Law has laid 2reze 
weight upon the way and-manner , how a conteffton is eli:ite, 
meaſuring exactly the degrees of conſtancy , or tear, appear 
ng in the Panne], as well as conſidering the motives by which 
he was induced to confeſs , and what difference is there, quo 
dthe Aſlize , Whether the confeſfton .be emitted before 
the Juſtices , or an in{eriour Judge, or why ſhould not the 
tepoſition of Witneſſes, orconteſfions of Parties, taken by 
my of precognition proved? and yet thir conteſftons taken be- 
ore the Juſtices prove, Bur to this it is anſwered, that con= 
ſions emitted in preſence of a Judge competent , prove in 
ll Nations, from which the toreſaid AR ſhould not be made 
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to derogat , exceft it deſigned-the ſame clearly » but ſo it is, ! 
that it is clear by 'the foreſaid AR, that it was not intendeg * 
that any Probation that was formerly good, and Probatiye £Y ®c 
ſhould be diſchargea 5 but only that the way of uſins the Y?% 
ſame ſhould be regulat, and ſo ſubſcribed Papers are not Teje. 's 2 
Qed, tor wedaily ſee that Papers prove Treaſon, and 1 lury vid 
though they be not ſubſcribed before the Aiſize , but thar Y'®# 
Ac only diſchargesa former wicked cuſtom, of carrying in Y** 
Papers claudiſtinely to the Inqueſt, which had not been open- pro1 
ly uſed: before the Pannel, Likeas , Aſſizers do frequently >" 
condemn with us upon ſuch confeſſions, Pro. 
The ſecond queſtion which may be here debated, is , whe. drol 
ther when a perſon confeſſes acrime with a quality , and norfl”” 
ſimply, if his confeſſion may be devided , fo that he mayhe ach 
convict upon the conteſſion , notwithſtanding of the quality 
Except he can prove the quality , this wasdebated the 1 3, of 
March 1668, At which time, one Dumbar, being purſu 
ed for wounding Collonel 7»zes, conteſt that he wounded 
him, but he did it in defence of his own life , being aſſaulted 
by the ſaid Collonel ; upon which contefſion it was alledoed 
he could not have been tound guilty; fince a confeſſion cj te 
no more be divides, then an Oath, and it is a brocard in Law 
that quod approbas non reprobas : AS alſo , ſeing the crime 
could never be proved , but by the confeſſion, the conteſſ 
on being qualified , was no confeſſion without the qualificat'F 
on, and therefore there was no Probation beyond the quali 
ty; Iknow that the Doctors doin this caſe , diſtinguith be 
twixt ſuch qualified confeſſions , as are omitted, ſub uni 
ftruituwverborum , as it theconfeſhon did bear , Idid kill in m 
own defence, wel ſub duplici , as I did kill, but I kill'd inn 
own defence; inthe firſt , they think the quality cannoth 
Cisjoyned from the contefſion, but in the ſecond it may; yt 
'Trhink this but a ſubtilty , 'for poor perſ@ns eſpecial] 
when they are tryed for their lives, take not ſuch pains roo 
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J det their expreſſions, and their deſign in both is the ſame, bur 
[approve more that other opinion of theſe, who think , that 
) F fach qualified conteſſions may infer an arbitraty , though leſs 
wi puniſhment , pena non ordinariam, ſed extraordinariam , as 
. Ys aſſerted by Decins in cap, cum venerabilu extra, de except 
' Yrid, Far, de reoconfefoqueſt, 87,cap, 4, AndalbeitT think, 
7 Y that it chere were ſt:ong preſumprions againſt the confeſſor, as 
there was in the above related caſe , he behoved, cora/u, ro 
prove that qual:ty of felt-ce:ence, otherwiſe then by adj-&- 
" 03a quality z becauſe Preſumptions transfer the neceſlicy of 
Probation , upon him againſt whom the preſumption is 
wrought, Cod, fab, de ficar, def, 6, non [cinditur confeſſio in 
riminalibus niſt adfint contraria indicia, Yet Ithink, that 
boli ct qualified confeſſions as this is, which imply-a detence, 
.y $.-901d either prove the detence , orelfe they ſhould nor prove 
Ihe Libel , and either ſhould be altogether believed, or alto- 
6 Weether reprobated, for as it was not the defign of the conlefe 
or, to bind a guilt upon himſelt by the conteſſiong. +0 it is 
2 be preſumed , that he who is fo ingenuous as to confeſs a 
mt againſt himlelf , wou'd be likewiſe (o ingenuous as to 
wonteſs the Truth really , and fincerely, or if he omice4 this 
onfeſſion by a ſecret impulſe, of a Superiour Power forcing 
im to confeſs the Truth , we may rationally: conclude, thac 
e ame impulſe would likewiſe have inforced him to contels 
ie Truth in its tulne(s, and ſimplicity, & hamicidium indy- 
Wis 102 doloſe fed ad defenſionem faitum preſumitur & ſic qua+ 
las adjecta habet pro ſe preſumptionem , Maſecard. deprobat, 
2, concluſſ, 867, | | 
[dolikewiſe think, if the quality, was not annexed to the 
| Depoſition , that ic ſhould not afterwards be rece.yed, 
ice it is preſumeable, that it would have been adjected ac 
ie beginning , it it had been true; every man being more 
nndtul to detend himſelf, then to conteſsa crime , and thar 
Wotwichſtanding of ſuch a quality adjeRed , ex intervals, the 
C11 
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confeſſor may be puniſhed ,* pena ordinaris , which is alſo the | 
opinion of Clarus Queſt, 55» | 
V, The third Queſtion is, 'whether a confeſhon emitted | 
before a Judge , who was not comperent to puniſh corporally, 
be ſufficient tor a Judge to proceed who is competent , and thig 
is oft contraverted with us, - if a Conteſfſion.,, or Probation let 
betorea Kirk-Sefſion , be ſufficient, if it be repeated betore | 
the Juſtices, and the Council being conſulted lately by the 
Sheriff of the Mer/e, concerning a man who had conteſt witchs 
cratt, betore the Presbytrie, they would not decide it, al- 
beit Lawyers who were Members of the Council : And 
others were of opinion, that he ſhould dy , except he could 
alledge a ſufficieat reaſon tor varrying in his conteion , but 
this is againſt a received. poſition amongſt Lawyers; quad 
confeſſio emanata coram judice incompitente ron ſuflicit ad con 
demnandum Fatin, de reo, corfeſſ. cap, 6. licet ſuffi61at 1d tor- 
turam & habent vim extrajudicialis cor feſſionis , the reaſon of 
the foreſaid Rule is,” that the confeſſor knows that he could 
not dy upon that confeſſion, and men will confefle many times 
to free chem(ſelves from trouble, or evite excommunication, 
who would not acknowledge a crime, if they were capirally 
accuſed, Some alſo have confeſt to Kirk-Seſſions, - crimes, 
ot which they have been innocent, as Adulteries , tor obtain 
ing a devorce, and Fornication, 'to obtain a'conſent'o? the Fa 
ther , and whatever nuay be alledged againſt extrajudicial, ma 
be alledged againſt confeſſions , ' before an incompetent Judge. 
By this alſo it may eafily:appear , 'what ſhould be anſwered tc 
another Queſtion, which differslittle from this , viz, II! 
conteſfion ot a crime taken incidently , in another Proces, an 
not taken in Proces, ' wherein the confeſfor is purſued for lite 
be (ufficient to infer death, 
The Lords of Seſſion would pot ſuſtain a confeſſion omit 
-tedby aman be{ore the Kirk-Seſfion, ad — cor 
cient 
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ſcientie,, to operat againſt him in any other Court, becauſe 
chey thought that this would continue men in impeni- 
tency , and retard their repenting ; ' which Deciſion was 
muchapplauded, licet, 6 ty brpeThouoroynoaus ws 3 ketedinas Jus £51, 

V I, By the Civil Law , {, clarum EC, de authoritate pres 
HFanda, minors acculed , could not Pprejudge themſelves by 
their own confeſſions, bur this is innovat by the cuſtom of 
all Nations , Boer, decif,-63. and Boſſ, rit, de confeſſis : and 
with us, Minors conteiling crimes, are thereupon execute z 
and I find in the Jou'nal Books , inſtances thereof , ini very 
young perſons, bur I think there is much left in this caſe to 
the Arbitrarineſs of the Fudge , Who ſhould diſtinguiſh be- 
twixt ſuch crimes asfal! under ſence, as Murder , and ſuch as 
principally require Judgement , as Blaſphemy , Witch- 
craft, &c, In which laſt , hardly ſhould Mzzors be puniſh- 
ed, Pena ordinaria, upon their own confeſſion , and ſcarce af- 
ter they confeſs, for a Minor is preſumed: to have no ſolid 
judgement, | 

Though a Minor may bind a crime upon hiniſelf by his own 
confeſſion, and may be therenpon condemned , and execut- 
ed: yet whether he may revoke this-confeſſion , and be re- 
poned againſt the ſame ,” becauſe of his minority, was debat- 
ed the 28, of 'Februzry 1676, in the caſe of a young boy ca!- 
led Kenneay ; and that he might be reponed , was uw'ged trom 
thefe reaſons, 'T, A Mirors Jubricity of judgement mighr 
prejudge him as much in ctiminals , as in civil caſes, and 
therefore he ought to be reponed againſt the-one , as well as 
acainſt the other z and it were ablurd , that a Mzzor ſhould 


'not be able to bind himſelf in the value of ten Pounds Scots, 


and that yet he ſhould by his confeſſion make himſelf liable to 
death, 2, Lawyers are very Clear, that a Minor may revoke 
2 criminal confeſſion, /, 4.'C. de anthoritat, preſtand, Clar, 


que#, 53," and' Gomez, gives an inſtance of a Minors being re- 
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poned againſt the confeſſion of Inceſt, 3. Inthis confeſſion, 
2 Minor might have much more eafily lapſed intoa fatal 
error, then in any other caſes , the ſubje& matter of this con- 
feſſion being a cont: iv.nce to poyſon by Dro2gs, and Medi. 
cameats, in, which , zen conftat de corpore delidti, fince the 
Defun& might have dyed of another diſeaſe, and as to which, 
a Minor might eaſily have been m.ſtiken, fince to givea ſolid 
judgement, in ſuch caſes, orto confeſle what relates thereto, 
requires not only more reaſon, . but more skill 2n{art, then 
can be expeRed from fo young a boy, To which it was an« 
ſwered , that ſince Mizors may be puiiſhabie tor crimes, they 
may conſequently bind a gu.!t upon themſelves, by their con- 
feſſions, tor if the Law did not conſider them as fo far, do- 
li capaces , that they underſtood the hazard of a ctime, it 
would not puniſh them, . and if they undertood the nature, 
and hazard of acrime, it is unreaſonable to think that they 
may not underſtand their hazard in conteſfing it, ſince in com» 
mitting crimes, the judgement of the wilcſt is o:dinar!y blind- 
ed with paiſion, anderrour z but in confeſſing , men have 
rime and lea{ure to be judicious , ans ſerious; and if Minors 
confeſſions could not ty them , they might ſtill in abſence of 
Witneſſes commit crimes at their pleaſure, 2, Lawyers as 
well as reaſon are very clear, that a M7#zor cannot be reſtor- 
ed, except he ſhew that he was circumveened , or lee{'d by 
his conteſfivn, as tor inſtance, it he ſhould conteſs ſimply that 
he killeda man, but ſhould forget to add that he killed him 
in ſelf-defence , or ſhou!d contefle rhat he committed In- 
ceſt, bur ſhould forget to add that he was ignorant, that 
the perſon with whom he committed the ſ:me, was within 
the degrees that interred Jnceſt » which opinion is to be (cen, 
in Odan, 5: Fortia, queſt, 23, num, 9, Orit he had con- 
{eſt upon the prowiſe of in/emnity, - or by the tear of threat- 
nings, and we:eable to prove either, and by this juſt cempre- 
menc, 
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ment, the intereſt of the Common-wealth , and the imbici- 
lity of Minors are both ſalved » and therefore when Law, or 
Lawyers (ay that a Mizor may be reſtored againſt his conteſM- 
on , their meaning only is, that he may be reſtored it he 
can prove his error and miſtake. , 3, This being a confeſſi- 
on twice emitted, and adhered to ,. 'and' adminiculated by 
the contel{ton of other dying perſons , who could not clear 
themſelves by fyling him, there canno doubt of its truth re- 
min with any difinrereſted perſon, This caſe was not decid- 
ed, but I conceive that 2 Mor cannot be reſtored againſt his 
own confeſſion , except he ſhew, wherein he was pither cir- 
cumveen'd, or miſtaken, And it a perſon paſt 21, yeats of age, 
can prove, that he has confeſt what was _— he ought to 
be reſtor'd: as tor inſtance, it he can prove that the man whom 
he confeſt he did kill, is ſtill alive, In which ſence I. rake /, 
1, S. D, ſeverns, ff, de pvnis, D, ſeverns reſcripfit ,_ confeſſiones 
reot um; pro exploratis criminibus haberi non oporteri, And when 
the Ecloz, layes 5 cap, 4, SO 0R0NGY NT RPTON's {uitable to £ 4, fe. 
de confeſſis, 6 Toy garevf4vre Sudov, a1$7 £10 0jaohgy wy 5 £1 Hel il) hIEIAEY WS 
10200 keaTHTEL, UI ſe UM occiſum intermiſſe ſe fatetur, licet 
non occiderit z ex confeſſo tenetur, This is to be ſo interpreted, 
that a man paſt 21, may be executed upon his own con!efſion, 
without enquiring whether what he confeſt be true, Bur ic 
doth not follow, that it the conteflor can prove he confeſt whar 
was falſe, he ought not to be repon'd, 
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Probation by. Oath , by- 
Write, andby Pre- 


ſumptions,. 


1,, In what caſes is a Pannel obliged to giv? his Oath, 

2, Whether a Pannel s obliged to depon , when the Fudge d:-. 
clares that his deponing ſhall not inferr a corporal puniſh- 
ment, 

3 Inmhat caſes can crimes be proved by Write, and Whether s 

Write that is null can prove a crime, 
4, How far can a crime be proved by preſumptions, 


[, [IRovarion by. Oath, is not- regularly. admitted in 

| criminal caſes, for the purſuers Oath is never proba. 
tive, Even in civilcaſes, except it beadduced in ſupplement; 
but the Oath of ſupplement by the purſuer., is uſed upon 
no vccafion in criminals - Neither is the defender forced to 
give his Oath in criminals, as he is in civil caſes, both be- 
cauſe it is unjuſt, ro force a man to condemn himſelt , and be- 
cauſe it is moſt probable , that he who is accuſed for a crime, 
would hazard bis Soul by Pe:jury , to redeem his Blood , by 
2n Oath, But becauſe the exceſhve love which we bear to 
lite, is the occaſion . of this exewption ; theretore where the 
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niſhment is not corporal, & corporis afflitiva ,; the defen- 


{cer will be forced ſometimes to give his Oath, as in the caſe 


of Riots, and Blood-wyts, Sometimes likewiſe the Lay, 
tecaule of the ſcantnels of the Probation , obliges him who is 
xccuicd to give his Oath , as inthe caſe of Uſury , which is a 
cime odious 1n it ſelf, and cladeſtinely carried on , Fa. 6, 
uf. 247, Par,.t5,. And inthe caſeof Simony, Fa, 6. Parl. 
z1, yer neither ot theſe crimes are corporally puniſhed , and 
therefore theſe rules may ſtill hold, 1, That Probation by 
0ath of the defender , is never allowed by Law, neither »b4 
luna eft corporis afflictiva , ntc ubi infamia irrogatur , quia 
remo tenetur. probare ſuam turpitud nem , & fama & vitaquo- 
i hoc equiparantur, 2, That a perſon accuſed miy be -ob- 
ived by an expreſs Law to depon, though the crime tor which 
le is accuſed , may infer Intamy, 3, That no Law ſhould 
frce the defender in a criminal Proceſs to ſwear, whete ths 
rime may infer death, nor have weany ſuch Lawin our Kins- 


: Jom, 


[I, It is oft contraverted, both.in the Counci), and Crimi-- 


tw Coutt, whether chouzh checrime bein ir ſell , ſuch as de- 


eves a corporal puniſhment, yet if the pu ſer, any His Ma-- 
!Hes Advocat likewiſe declare, that they will not purſue the 


ime criminally , & ad peanam corporalem inflizendam , it eo 


#$-, the detender may not be forced todepon, which que- 
Y'02 may be reſolved, by.thcſe concluſions, 1, That though 


Fic purſuer declare thar he will nor inſiſt criminally , yee that 


F&:claration is not ſufficient, becauſe His Majefties Advorar 


ny purſue, 2, - Though His Majefties Advocat concur with 


he purſuer, in the declaration z yetit is not ſufficient, ſcing 
| _P nw . | 

lis Majeſties Officers. cannot preju2ge His. Majeſty by 

Sy Declaration of others, for eiſe rhey might by ſuch Decla- 

tions as theſe, -in effeRt remit crimes, 3, The Declarati- 


nof the Touncil.is not ſufficient , becauſe they may nor pre- 
ge a criminal action ,. which may be igtented betore the Ju-- 
| : | {tice 


524 Probation by Oath, GC, 


ſtice Court , as was found in the caſe of ſome GentleÞ*? F 
men , and others , who being purſued before the Council hard 
as Plagiaries, for tiking away Anna Gibſon , it was foundh eſur 
; the Council , chat they were not obliged to {wear , thous ed , 
both the purſuer, and Acyoczt ceclared they ſhould never ($925 
criminally pu:ſued, . 4, I conceive thee neitter the Dec'; IV. 
ration of the purſuer , nor cefencer, "even in a ctiminal py olent 
{uit before the Juſtices, though agreed to by the Juſt:ceÞ**" 
would not be ſufficient to force the detencer to ſweat z to; Pf 7 
think, that though thedefender ſhould, co caſ# , upon Ot Wh 
deny his guilt, that he might be of new purſued, and conÞ"" © 
 vict upon clear Probation z for His Majeſty , and the Pul$""9! 
licks inte:eſt can never be prejudged by any DeClaration off®®» 

His Officers, nor can any remit crimes , as laid {cimer ah 
ly, : INS , 
c I TT, Crimes do not ordinarly uſe to be proved by Write," » * 
and when they may be ſo proved, there is little difficulty a 
to the Probation; only it may be obſerved , that it was foundF®*'® 
in the crime of Falſhood, purſued againſt Captain Zarcly FW al 
that a Write may be proved falſe, without production of ir {*, 
and in Pardies caſe, that a diſcharge was ſufficient , ro provſ®® © 
Uſury , though it wanted both Wiiters name, and W:tneſ __ 
ſes, {eing the purſuer offered to prove the ſubſcription by hig***< 
Oath ; but itis obſervable that Pannels are in Uſury ov/igediF' C 
to ſwear, and therefore it may be doubted , whether a W::tc 
not ſubſcribed before witnefles, doth p:ove a crime , fince 
all writes of importance , are by A& ot Parliament declae; 
null, it they want the Writers name, and Witneſſes, andi 
they be not believed, quo ad, a civil effet ,* much lefle in; 
criminal 5 nor is the Pannel here oblidged to make up the 
ſzme by his Oath, asin civil caſes: And yet the Marquel 
of CAroile was convidt of Treaſon, upon Letters writ: 6 


men 


him to General Monck , © theſe Lettets being only fub{ctih h 
ed by him , and not Holograph , and the ſubſcription hav.og 
= beco 


| 
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yen proved » per comparationem literarum 5 which were ve- 


;hard in other caſes; ſeing comparatio literarum , is but a 
eſumption , and mens hands are oft-times , and eafily imi- 
ted , and one mans write will d:ﬀfer from it ſelf at ſeveral oc- 
ywwOns, . 

IV. Prelumptions are divided , in Preſumptions that are 
olent ( tor ſtrong Preſumptions are fo called ) and theſe 
atarenot violent, they are likew:ſe divided, i» preſumps 
Jan's 114746 > & pre 4:;Ptiones [urs & de Jure, 

Whether crimes may bep:oved by p.clumptions, is mucl) 
nt: averted , both in Law, and Pratique, and that they 
not be proved by pretump:1ons, 1s inferred from theſe rea« 
05, 1, Preſumptions are only jounced upon vetifimili- 
we, and what may be, miy not be , Whereas all Proba- 
ns, Eſpecially in criminals , ſhould be infallible, and cer- 
in, & concluſio ſemper d:bet [equi debiliorem partem, 2, It 
mes could be proved by prefumptions, Judges would be 
vicrary in all caſes, ſeing the Law cannot determ:ne the num- 
r, and weight of Preſumpt:ons, 2s it doth in other Proba- 
ns, 3, The Doors univerſally conclude, that Pretump- 


Mons Co not prove crimes , as is clear by Maſcard, Farin, &c, 


Ion the other hand it may be argued, that a crime may be 
terred from Prefumprions, and that for theſe reaſons, 1, /, 
1, Ced, de probationmbrs «bi afcerit piſſe crimina vel ide- 
is tefibus ve! apertiſſimis documentis vel judiciis jndubi- 
is probari CF 1,2, ff, quen, apell, non recip, ubi jubetur Cue 


Wis ob ſervare ne quis homicidarum Adulterorum, &c, Ar- 


mentis convittus, teſtibus ſuperatus, wel voce prop ia confeſ» 
5 audiatur apeHare, 2, Since Witneſles are only belicved, 
-1!e it is preſumed they will not damn themſelves; why 


Wy not other Preiumptions be likewile received £ 3. Pre- 


mpt ons are in many caſes allowed as a ſufficient Probation, 
the preſumption of Tohab.cation , aiter the partits aredilſe 
wged , is fufficient be Act of Pailiament , to inter Adulte- 


ry. 
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ly. 4. The depoſitions of Witneſſes are oft- times founge 
upon Preſumptions , as when they depon upon do/us ma!ys 
ebriety , or any other thing which depends upon at of th 
mind, 5, Many have been condemned upon Preſumptiong 
as Tanet Brown, who was conv:& tor Murder of her oy 
Child , upon preſumptions, and-hang'd according!y,' the x5, 
of Fune 1614, And Scot was convidt , and hinged tor kil 


ling oft Pramlanrigs Sheep ,. the 20, of February 1616, Anf 


aſter a ſolemn debate ,. how tar Preſumptions could: prove it 
criminals : in Alexander Kennedies cale, he was conyi&, inf 
hanged for talſhood, upon Preſumprions in Anno 1662, | 

T his difficulty hath torced ſome of the Doctors toconcluds 
that this caſe is arbitrary z and others toconclude , that Pre 
{umptions may inter, penam extraordinariam, fed non ord; 


nariam, Cod, fab, tit, de pen, which laſt opinion, is upois 


the matter coincident with the firſt ;, for inarbicrary caſes, thi 
Judges can never proceed to death, and it ſeems that both 
theſe opinions arewell founded, becauſe not only rhecomm:r 
ting of crimes, but eyen the giving of ſcandal , and the doin 
that which is lIikeacrime, deſerves to be ſome way puniſh:d 
but this arbitrarineſs ſhould only in my opinion , be allowed t 
the Council, who area ſupream Judicatory, and ate inuc 
extraordinary caſes, tyed to no expreſs. Law, 


D 
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Probation by Witneſſes. 


How witneſſes are cited with us, 
Who are teltes ultronei: 
What witneſſes are not worth the Kings unlaw, 
When women may be admitted to be witneſſes, and wht 
wot, 
How minors are to be admitted witneſſes. 
Per ſons gnilty of crimes cannot be admitted, 
Perſons within degrees defendant, are not admitted, uh 
who theſe are. 
Dom'ftick / ervants, when admitted, 
Moveable Tennents, 
Socius crimin's, 
Defenders cited as parties, 
What time is conſidered inthe hability of a Witneſs, 
13, Whether Witneſſes inhabile, may be received at His Mas (ll 
jeſties inſtaxce, "mW 
—i 14, Whoareteſtes fingulares, | 
15, The contrariety in depoſitions conſidered, 
IF 16, Cauſa (cientiz, 
jM 17. Witneſſes, ad tuturam rei memoriam, — 
18, -1t i now neceſſary to give inaliſt to the defender, of the 


Yyy witneſſes 
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witneſes names who are to be led againſt him, 
19. . Abſent wit neſſes how punijhed and compelled, | 
20, What number may be tited for proving each crime, 


528 


F thecrime be purſued by raiſing of a Summonds, that Sun. 
| nr contains a warrand to cite witneſſes z bur if the PUr- 
ſu re be by way of inditement , the Juſtices grant warranJ by 
precept tor citing of Witneſſes, 2 

Arttheday of compearance, the pu ſuzr gives in with his 
Exccute Summonds, executions likewile againſt the Witneſſes, 
and it the executions againſt the Wirneſles, be nor legal, the 
dyer iSceſerted 5 Bur it the witneſſes be lawfully cited, an 
compear not, of old, there was a watrand given to apprehend 
them, and the dyet was continued, but now there are forms! 
Letters of Caption, given undet the Signet of the Seſſion, and 
not of the Juſtice- Court, and theLetters are ſtill raiſed by the 
Tuſtice-Clerks deput, .who is the ordinary Clerk of Court, 
Andit the Shetiff refufe to apprebend the Witneſſes by vertuz 
of the Caption, the Letters will be dire againſt himſelf, as 
in civil caſes, and this was firſt obſerved in the caſes of 37ac- 
kalla againſt Lindſay, 

After the Juſtices have found th2t the Pannel ſhonld go to the 
knowledge of an Inqueſt, he asks the purſuer what way he will 
prove his Libel: and if ghe probation by witaefles be choſen 
as the manner of Probation to be ulec. 

IT, The Juſtices g6elire the Clek to call the Witneſſes, 
and if any be given in,in the liſt,againftwhom there is n9 formal 
Executionz it is elledged they cannot be received, and this is 
the fiſt 05jeRion a231uſt tne witneſtes,and is tounded upon this 
reaſon viz,thit he who offers himſelt ra depon, without being 
lawfully cited,is preſumed to be too deſirous to depon,and fo to 
haye malice, Theſe cheCivil Law calls refes w{tronii,yetT finl 

- | _ that 
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that the Juſtices ſometimesreceives witneſſex cited, aÞ#d a&a,as 
Alexander Forreſter againſta Witch, the 3, of Auguſt 166r, 
So though they will not receive a witneſſe, who appears upgn 
an unlawiul citation, and which he knows to be unlawiull, yer 
they will receive ſome, © though notat all cited; for the firſt 
ſhow a complyance, but not the]aſt, all the objeRicns againſt 
the Witteſles are dilcuſt before they be ſworn, for it is helozy 
the Majefly of.an oath, toacmuiltiat the {:me unnecelſmily, 
belo!e it be known whether the perſon to whom the oath is to 
be acminiſtrat will be received, 

To objeR aga'nſt a witnels in our Law , iscalled to caft 4 
witneſs, orto ſet him, and by the DoRors it is called to re- 
pel a witnefſe, bur becauſe objzRions againſt the witneſſes, or 
oppoſitiones contra teſtes, as Fariracius calls them, are ſo large» 
ly treated of by him, and others, I: ſhall thetefore only take 
notice of ſome particular objections, which are mentioned, and 
made uſe of frequently in our Law, and practique, And 
in Law theſe objections are divided into ſuch asate uled contrs 
perſonas teſtium, and theſe which are uſed contra didta teſtinm, 
I ſhall therefore firſt ereat of theſe objeRions which are uſed 
contra perſonas teftinm, 

ITI, Witneſſes are not admitted with us, if they be not 
worth the Kings unlaw, which we inteipret to be ten pounds; 
and becauſe no mancan know the value of anothers eſtare, this 
obje:tion is found therefore only probable by the oath of the 
witnelſe himſelt, as was found in the caſe of Rychead 2g2inſt 
AMuire, the g, of December 1668, But this ſeems ſtrange z 
for ſince the Law is jealous that he will depon anzuſtly, why 
it ſhould believe him as to his own quality , . and there- 
fore I think that in Criminal caſes, when the hazard is ſo grear, 
the being known to be an ac ual beggar, ſhould be ſufficient, 
per ſe, to caſtawitneſſle, without teterting the ſame to the 
Witneſſes oath, 

T his objeRtion is founded upon the preſumption, that ſuch 
Yyy 2 as 
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2s are poor, are liable to impreſſion. And ſuch as are pog: 
are expreſly repelled from being witneſſes, by the 34, cop, fat. 
2, Rob, And they were likewiſe repelled by the Civil Lay, 


I V., Women reewlariter are not witneſſes, neither in Ci. 


vil nor Criminal caſes with us, nor ſhould they make as much 
faith with us #2 crimina'ibm, 2s is allowed by the Civil Law, 
an! Doors: ſeing with us they are excluded trom being wit- 
neſſes een in Civil caſes, ergo a fortiori, they ought to be re. 
jeRtedin Criminal caſes ; foralbeit the DoQors allow them 
ſometimes to prove in Civil cales, yet they rejet them in 
the ſzme cauſes, when they are Criminally purſued, as in 
Furto, &c, Farin. queſt, 56, num, 3%. and by anexpreſſe 
Ac 1, Aeguſt 1661, . The Juſtices ordaine!, that no women 
ſhould be examined as witneſſes in Theft, -tor.the tuture, ex. 
cept ex officio, & cum nota : and that ſame day they rece'ved 
Fliſabeth Watſon, as witneſs in Theft. againſt Bruntficly, 
2, Women are ſometimes received: witneſles in ſume caſes, 
ob atrocitatem criminis, as in Treaſon, by an expreſſe a& of 
Sederunt 1591,, Andin Witch-crafr, -moſt ordinarily, asis 
to be ſeen by the Books of Adjurnal, and particularly in the 


Proceſs of Margaret Wallace, the 20, of March 1662, where - 


Margaret Grahame, and Marion Wear, are received witneſſes; 
3. Theyareadmitted ix criminibus domeſticis, becauſe of 
ſcantneſs of probation z and thus they were received again(t 
George Swintoun, who was accuſed for mu:dering his own wite, 


within his own houſe, 21, Aeuſt 1664, 4, Womenare re-: 


ceived witneſſes, where women uſe only to be preſent. as in 
the being.brought ro bed, murdering oi Children, & in party 
ſuppoſttitio, &c; very many inſtances whereof are to be ſeen 
in the Adjurnal Books, And yet Fa-in. queſt, 59.-layes my- 
lier non poteſt eſſe teſtts, & quo ad ſ[uppoſitionem. partus I inde 
agitur criminaliter, ad ſ[uppoſitionem corparalitcy paniendam : 
And by thele we may conelutethat women are not re2u- 
lariter acmitted witnelles 1n Scorland, - Likeas by the 34, cap, 
Er Rob, 
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$6, 1, Theſe are expreſly excluded from witneſſe bearing '3 
et Mathews conciudes they may be received witneſles, ex hor, 
quod mulier adulterii cond mnata non admittatur, ergoin alt is 
malieres admitti debent z Bur this opinion is contrary to a!l ghe 
Doors, vid, ' Farrn, queſt, 59, caſe, 1, where he gives it for 
irule, that mulicr in criminalibus teſtis efſe nequit, which tu'e 
extends ſo far that according to his judgement, rhreeor moe 
women cannot prove a crime, zu, 29, - 

The reaſon why women are excluded from witneffinz; muſt 
be! eicher that they are (ubject to too much compaſſion, and 
ſb ought not tobe more received in Criminal caſes, then in 
ny Civil caſes; orelſe the Law was unwilling to trouble 
them, and thought it might learn them roo much confidence, 
1nd make them (ubjec co too much tamiliarity with men, ant 
t:2ngers, 1t they were neccfſitated to yague upand dowa at a!l 
Courts, upon all occaſions, 

J V. Minors it they be paſt fourteen years of age, and'no 
Atherwiſe , may be admitted ro be witneſſes, by the foreſaid 

AR of K, Robert, andit being alledged in the Proces of Mar- 

wet Wallace, 1622. That Margaret Graham could not be 
ceived a witneſs , becaule ſhe was nor paſt eighteen years of 
ve, this was repelled, becauſe a Teſtificat bore, that ſhe was 
aſt fourteen yea:s of :ge, and might be man'd, Thereaſon 
this objeRion,. is, becauſe Minors underſtand not to anſwer 
lcucumftances , which. muſt be neceſſarily confidercd by che 
Judge z nor yet the nature of that Oath , which ſhould over- 
xthem , and they are very ſubjeR m their youth ro corrup= 
ons aclear inſtance whereot, I ſaw myfelt ; in 21ittle bov, 
inſt Towie,, whoatter he was receive ; did firſt epon m4 
yimprobabilities , and (remed: terr:fied with every qu: iti= 
n, an. thereatter con:eſt that he was bribed , with a very 
n2ll and childiſh bribe,” - In many cales 1tkewile, witnefles 
t to depon upon that which requires juagem-nt, as in proy- 
2 (elt-detence , 1atihabition, &'7. And inthele calcs, ic 

Ih 


_— 


63% Probation by Witneſſes. 


is repuiſir that the deponer be of a more advanced age the 
fourteen, | by "v5 BY 
V 1, By that Ac likewiſe of X, Rob, ſuch as are Furioyy 
Acultz;es, Robbers, Thieves, Perjured , Scourged, an 
Setvants cannot be received witneſſes z nor yet Laiks :gain 
Church-men , nor yet Church-men againſt Laiks : where:y 
accoraing tothe Canton Law, cap, de cetero decret, de teſtth 
Laiks ae {o1bidden to be riceived againſt Chuch-men, {; 
204 coxtra, Thereaſons of which conſtitution , are given 
be part]y the teverence due to Church-men , and partly thy 
hatred whe eby Laiks do perlecute them 5 but this cbj(Ri 
on is juſtly rep:obat by our cuſtome: by which likewiſe 5e 
vants areteceived to be witnefles, notwithſtanding of the tor 
mer Law againſt it z but not for their Maſters : bur wheM**© 
ther hewho hath redeemed himſelf trom Juſticebdy a Remiſſi 
on, ſhould be received a witneſs, may be contraverted ? and 
that he ſhould not be received ,, may be argued, 1, Beczule 
of this Law of X. Rob, which doth expreſly repel! him, * 2, { 
Remiſſion takes not away the guile , but is only a detencg 
againſt the puniſhment, /, Fin, C, de gener, abolit, : - And [e4 
mel malus ſemper preſumitur malus , which wicked diſpolitia”': 
on cannot be altered by a Remiſſionz and ſince the King cn an. 
not make a man good, it follows, that he cannot make him ** 
ſufficient witneſs, - 3, It hath been found by ſeveral DecifF*P* 
ons, that a perſon convi&t, and brought off by a RemiſſionF*<* 
redemptus 4 juſtitia, as this Law calls him , hath been there 
foreſet, trom being a witnels, as in the caſe of Toſſoch , whe 
was condemned as a falſe Nottar , and was thereupon ſet tro 
being a witnels, in the Proces , for burning the Houle 0 
Frendraught 5 and yet I my lelt have objected this againſt ac 
Engliſh Captain, in Argiles caſe it was repelled, But tore 
concile thele two opinions, Ithink we ſhould diſtinguiſh be 
ewixt ſuch as make uſe of the Remiſſion, before they be con 
vit, and theſe who are conviet, and thereafter make ule | 
ll 
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he Retmiſſion z + for thoſe who propon upon the Remiſſion, 
020 ipſo, acknowledge riie guilt; yet that it is only fone 
ris: And therefore the torelaid Law ſayes, copulative 
hae conviti, & redempti a juſtitia non poſſunt effes te= 


es, 
Guiltineſs which caſts 2 man from being witneſs, muſt be 
xoved by a ſeartence, an! it was not found relevant , that che 
heft was offered inſt intly to be p:oved, the 10, of February 
1673. in Aſhintillies cale z bur it would appear, that ſome- 
mes the Thetr is fo recently commicted , that there could be 
"tm? tor convifting him ; and yet it were hard chit a perſon 
hout!ty , ſhould be received, The dependence alſo of a cri- 
ninz] purſuit againſt a witnefte, ſhould caſt him , it it was ins 
rented before his citation, to be a witneſs, elſe every wit- 
i:(s might be caſt, by intenting a crimin2] pucſuit 2gainK 

im, 
V IT, Theſe within degrees defendant , by blood, or affi- 
ty, are Iikewiſe repelled by the foreſaic At, Degrees de- 
end2nt, are by our Law the fourth degree, or Couten Getr- 
Wn:0s, as is exprefled in the toreſaid Chapter, and this term 
Jomes, in my op.nion, from the French word, deferdre, to 
brbid, fo that degree defend, is the true expreſſion, though 
elay defendent, by corruptionof the word,  Excommun's 
t perſons cannot by that Law be witnefles, nar ſuch as are in» 
rcerat s yet de praffica, fuch as are incaccerat, ae recciv- 
{, except they c.n be caſt by ſom2 other 0vjection, Nor 
ich as are accu ed for 2 crim nal Cauſe, during the dependence 
{the Proces : nor ſuch asare of the pu ſuers Counſel : which 
hjeRion is, de prafFica , called the giving of parcial counſel, 
id this is only proved by the detenders own O:th, properly; 
jet the being prefent at a conſultation with the purſaer, or 
he ſoliſtingito: him, are 1ikewile branches of pattial Counſel, 
nd are probable by witneſles, 
| VIII, - 
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V I IT. Domeſtick ſervants cannot be received witneſſes 
for their Maſters, albeit they may IT, but if they 
be not ſervants the time of the depoſition, they may, ex.} 
cept their Maſter hath put them away , doloſe , that he mighe} 
; uſe them as witneſſes, but it may be contended , that it he! 
put them away fince the Citation, to depon , they cannot he" 
witneſſes, Nor removeable Tennents, bet Tennents hay. 
ing taks, or Cotta:s of their Tennents , de pradtica , ate ſtill; 
rece;ved becauſe the Law preſumes they arenot (o liabletg 
the Maſters immreſſhonsz and yet ir is geaerally (111 in the tor. 
mer Law, ot K, Robe:t, nc aliquis ten'ns terram ade eo adfire 
9am, vel ad annuum reditum, and Farin, doth , rezu'aviter, 
conclude, that Coloans ron admittitur ad teſtificandum pro 41. 
mino ſus; and yet Gloſſa ad cap, in literis extra de teſtibus ad. 
heres to the diſtinion allowed in our practice, and con- 
cludes , that aut coloni Tunt tales quibus imperare poteſt dimis 
aus, & tunc repeluntur, alias non, fed iis tantum PTY 
ditur Farin. is likeviiſe of opinion , that though Vafſals who 
are not ſubjeR to the Juriſdiction of their Superiour , maybe 
received witneſſes for him ; yet that where his Superior, h4- 
bet merum , et mixtum imperium, © in.wvaſſallos , the Vaſlil 
there cannot be received witneſs tor him , but with'us, Vaſt 
ſals of Regalities, are received witneſles tor the Lord of Reg: 
lity, which ſeems very unjuſt; ſeing as Farzy. there obſerves 
Dominus intales waſſalos manacem terrorem , et timorem inc 
tere poteſf, 

I X. Though moyeable Tennents cannot be witneſſes, ye: 
Cottars may , as the cuſtom now runs, whether they be Cot 
ears to Tennents, who are nyt receiveable, ornot, 11, De! 
cember 1632, For our cuſtom thinks Cottars inJependent 
-yet I conceive it this were well debated, it would be tound 
that where the Tennent is not receiveable, neither can 
. Catrars, eſpecially in criminal caſes , where exac probatio 
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is requiſite z. for it is not imaginable , but that the Cottar will 
ſtand in aw of him, whom his Maſter fears, 

X, Hewhowas ſharct in the committing of the crime, with 
the perſon accuſed , or ſoc:us criminis , cannot be received a 
witneſs, noryet he, qui for'2t conſimilem cauſ.:71, 0: who may 
win, or gain by the evenc »f the purſuir ; but in Falſhood, 
ſocii criminis , ate receive: witneſſes ; becauſe without theſe, 
that crime could not be proved, and thus Barc/ay being accul- 
ed tor forging a Bond, and Diſpoſition, the witneſſes who 
ſubſcribed the ſame zt his defire , withour ſeing the principal 
party to whom they are witneſſes, ſubſcribe , were received 
to prove the Falſhoed, and the toiger of the Bond was alſo ad- 
mirted, 

In the purſuit of Charles Robert(on, it was alledged, that ſo- 
ci crimints might be witneſſes, where the puniſhment was pe- 
cuniary , et ſententia non irrogabat infamiams tor the reaſon 
why ſocii criminis were not admitted, was, becauſe they were 
infamous, et ns ro which it wasaniwered, that 
the reaſon was, becauſe they were under fear of the purſuer, 
and there was greater reaſon to repel them in ſmall crimes, 
then in atroczoribus ; (eing in thele leſſer crimes, the Com- 
mon- wealth was not ſo much concerned, which was the rea- 
ſon why che ſtrineſs of probation was relaxed in Treaſon, 
&c, And in theie the Pannezl might be forced rodepon 
but could not in greater crimes, In zeipe& of which anſwer, 
the Juſtices the 9, of March 1671, wouid not admit ſocios cri- 
mints, though in a Deiit, which was only punithable by a 
pecuniary mui, and though they were not found to be ſoczz, 
by a ſentence, fſeing there being /oci# , was offered to be pro- 
ved by their own {aths , and by the foreſaid Stature, ſocins 
criminis, and infamis are two different objeRions, which had 
been unnecefiar, it ſocius criminis had been only repelled, be- 
cauſe he was infami, 
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X 1; It is ordinary fort any perſon who is putſued fora crime, . 


to raiſe a reconvention, and to call therein all ſuch as Ceten. 
cers, whom they think may be led as witneſſes againſt them, 
anlir is o:dinarly coantroverced, whetier in ſuch mutual pur- 
ſaits, ſeu a»te categ0718 , may be received as witneſſes ? Tg 
which the ſo id aniwer is , that though it (ſeem thar they may, 


ecu elſe it ſhould be in the power of the perſon acculed, rg 


ſe all tuch witneſſes as may be led againſt him, ſeing he may 
2iſe a reconvention , or it may be intent the firſt crimina! 
purſu't , upon deſign, and call all theſe as defenders, yer it is 
rhou2ht they cannot bereceived witnefles, until that Proceſs 
depenting againſt ' themſelves be firſt diſcuſſed 5, by the 
ey -nt whereot, it miy appear, whether chat purſuic be juſt, 
or unjut + And by the former Law of X, Robert, none can 
be received wicneſſes, ag1inft whom there is a criminal purſkir 
intented, Notwithſtanding of all which, I have ſeen the Lords 
:eceive witneſſes in this eale, but cum nota. 

Witneſſes who may be received , arecalled zeſtes habiles, 
and they are diſtinguiſhed, 7 idoneos, or (ſufficient witneſles, 
or teſtes 0199 excegtione maſores , who deſerve yet a further 
degree of Faith, an4 againſt whom there is not only no obje- 
Rion, butevenno ſuſpitton, et reffes optime gpinionis, who 
deſerves the higheſt degree of Truſt; Sometimes likewiſe, 
witneflts are teceived, though they be not altogether habiles, 
2nd theſe a1ecalled withns, eſtes cum nota , who in our Law 
provenot fal'y, either the Libel, ordefencez albeit by the 
Civil Law, teftes i#habiles, wereadmitted to exculpat, or 
prove atetence propon'd for the Pannz!, if theredid not ly pre- 
{gmptions of guilragaiiſt chem, 

X11, It a witnels was not habilis, to bea witneſſe, when 
checrime was commitred , hewill not be admitted to be a wit- 
nelle , rho17h he be habilis, & major, at the ſame t'meof 
kis depolicion; becauſea witacfle muſt be ſuch as did then know 
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what was don*: thus {ſox was repelled, in the Proceſs a24inſt 
Cask, the 10, of September 1661, 

X III, Ir isoft-times controverted with us, if ſuch wit- 
neſſes as cou'c not be received at the inſtance of the acculer, 
may be received at the inſtance of His Majefties Acvocat, 
which queſtion may be anſwered by theſe concluſions, 1. It 
the objzRions againſt the witn: {rs be ſuch, as make the wit- 
neſſes inhabiles, asthat he is Mizor, or infamous, then theſe 
wicneſlſes cannot be received at the infance of the Fisk, 2, If 
the objeRions be ſuch as tend to caſt the witneſſes, meerly be- 
cauſe of his relation to the pa:ty wrong'd , as that he is Ser. 
vant , or within degrees detenclant to the party wrong'd, then 
though the party wrong'd inſiſt not , yer theſe witnefles can- 
not be received , if any advantage may acc:eſs to the party 
wrong'd, by their depoſition z except he declare that he ſhall 
thereby reap no advantage., and except the crime be ſuch as 
did no aff:ent to the patty injured, foreocaſy, it is ſtill pre- 
ſum'd , that his relations will retain a privat grudge, or ma- 
lice, whereupon they may prejudge in their depoſitions, both 
the truth, and the defender z and yer ordinarly with us the 
relations ot the perſons injured , are received at the inſtance of 
the Kings Advocat, Thus Nelſon was received agiinſt Aar- 
garet Wallace, tor Witchcraft , though he was brother in law 
to Nicol , who gave information in the dittay , becauſe the 
Summonds was not raiſed at his inſtance, the 20, of March 
1622, and yet in that ſame Proceſs, Stirling was not admits 
te: robe an Afſizer,becauſe he was brother in law toMuir,wl:o 
was one of theſe who was alledged to be malificiat by her, ai- 
beit the Libel was not railed at the inſtance of Meir , nornone 
of h's relations , which I think both irregu'ar , .and dange- 
r0us5, 

Albeit theſe bereleyant objections againſt witneſſes, yer 
if the proponer of the objeRion, cite them alſo at his own 1n- 
ſtance, eoipſo, he acknowledge the witneſſes to be , habiles 
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teſtes, but ſometimes he may notwithſtanding , propon ob- 
jetions, even againſt thoſe himiclf cites, v, g, though I cite 
a. man to be witneſs for me, yet I may fer him from being 


witneſs for my adyerſary z becauſe he is brother , or ſer- - 


vant, 

IV. The objeRions, contradita teſtium , are fingulari- 
iy, and coxtrariety, and the not giving a ſufficient cauſu ſc;eu+ 
tie, 

Singularity is, when the witneſſe who depons, hath nocon- 
curring witnef(s, and this ſingularity is divided, i obſtativam, 
adminiculativam, & diverſificativam, 

Singulatitas obflativa, iS, tn attn non reiterabili, anin- 
lance whereof they give in Suſanna, and the two Elders, who 
deponed upon the ſame Acultery, but diffe:ed in the place,and 
therefore did nor prove, And it is a general 1ule, chat where 
the crime is not reiterable, or reiterated, that two witneſies 
varying upon the time, or place, as it one ſhould iay, a man 
were murdered at Edimbureh , and the otherat Haddinztoun, 

heſe depoſitions could not be conjoyned, for proving the mut» 
Ctr, 

Sizeularitas adminiculativa, is, where the witneſſes do 
not concur in their depoſitions, yer they are not contrary, and 
the one afſiſts the other, as in the proving that a Horle was 
{toln , one ſhould Cepon that he ſaw the Thiet go in without 
a Hor{e, another ſaw him take the Horſe, but no more, which 
fingulatity in depoſitions, doth not hincer the witneſſes to 
prove, ntither by our praftiques, nor in the opinion ot the 
DP9Ro:s, 


Singularitas diver f#ficativa, is, when witneſſes depon Giffee | 


rent Acts, as in a ctime which is reiterable, and thus the Adul. 
retry againſt Fohn Maxwel, was found by the Lotds to be (ut- 


ficiently proved, though one of the witneſſes Ceponed only 
upon an Acultety committed at one time, and another, of 
an Acu.tery.committed at another time , February 1666, for 
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the Lords thought, that if one witneſs ſhould peep in through 
&hole, and fee Adultery committed , and thereatrer another 
icneſs ſhould peep in, and ſes the Adultery likewiſe com- 
| (Þicted, yet they were conreſtes , and did prove ſufficiently, 
Yer ad param morts infligendem , as was tound in the proba- 
on of Acultery, led againſt George Swintouns ( butin my 
Fpinion) this caſe differs from the former, forin George 
J59:-tounc c2ie, both the witneſſes concurred in one Act, but 
they did not fo inthe caſe of Fobn Maxmel, and theretore, 
though the depoſitions were conjoyned againſt him , by the 
Lorcs, for ſuſt:ining a Decreert of Divorce z yet it were 
tard that theſe Cifferent Probations could have been conjoyn- 
I: , it the caſe had been criminally purſued , as is clear 
Jy Farin. qurft, 64, de opoſition, contra exam, teſtium, 
wm, 55. 
XV. Witneſſes who depon things that are contrary , do 
Foot prove, if that contiariety be in things that are ſubſtanti- 
Jil, bue chough they differ in ſome extrinfick circumſtances, 
jet they prove, & verbs ſunt improprianda, wut teſtes can- 
urdentur, & etism concordari debent aliquand0 a judice per in- 
trp:etationem [upietivam , but though contrariety be a grear 
ceteRt in fepoſttions z yer too formal an agreement amongſt 
the witnefles, who depon all in the very ſame words , & per 
Wameditatum ſermontm, is (uſpe@, v, g, It two, or moe wit- 
tefſes ſhould tell over a long ſtory , in the very ſame words, a 
Farin, well obferves, queſt, 64, num, 24+ 
X V I. Lawyers have taken fo great pains , to ſecure the 
ves of poor Pannels, ther they will not believe witneſſes, 
J:1ough concurring, except they can render a ſufficient canſ 
cientie, it the ching deponed fall under ſenſe, as the ſeing a 
man killedz if it tall not under a ſenſe abſoivtely , as that a 
perſon was drunk, mad, or repute athiet, &c, Betwixt 
Which two, there is likewiſe this Cifference, that in theſe 
taings that fall not under ſenſe, the ratio /cientie muſt be giv. 
en 


gov 
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en, whether it be asked or not , becauſe in effet, it is thel ence | 
ratio ſcientiz , and not the depoſition , which proves in tharf}rticle 
Caie, Ho:0tec 

Witneſſes muſt in our Law be received in preſence of theixecur 
Pannel, and Aﬀize, that the Panneis preſence may over-ſz g've 
aw the deponer, and that the Afſize may judge by the de.|hobj* 
pon?rs countenance, geſtures, and aſſurance, how tar her pro 
ſhould be belizxved, and Adyocats are to be preſent, rharf nured, 
they may interrogat upon emergents , and this is much ju. Me: coul 
ſter, than the Laws ot other Nations are, who allow nei. Much | 
ther Advocat , nor party to he preſent, whilſt the wituef-Miſwe t 
ſes depons, Gome(, de delict, cap, 1, num. 65, And in this al-Mupting 
ſo we agree with the Civil Law, /, Cuſtodias ff, de publ, ju-Miled. 
dicitr, IF But 

XVII. Witneſles are ſometimes received, i» cr;ming- Mtimir 
libuus, ad futuram rei memoriam , tor the detender , but ne. Mewere 
ver for the accuſer z and that becauſe the accuſer may blame Kkeceſſa' 
himſelf, for not parſuing ſooner , which is not ia the deten- Wand ſe 
ders power , and feſiibus non teſtimoniss creditur , whereas Witcen 
depoſitions, ad futuram rei memoriam , are only teſfimonia, Ylty : 
And yet withus , the Juſtices ſometimes declare in Court, Gontim 
wien they continuedyets, that they will receive the depoſi- hay, 
tions of w:tneſles, to lie in retents; but this form is not al» Telles t 
lowable in my opinion, except both parties conſent; becaulc by Tlifing. 
Act of Parliament., all probation ſhould be led in preſence of hen cl 
the Aſſize. nane t 

XVIII, Itwas adefet in our Law, that albeit ic allowed hoficiv 
the Pannel ro ovje@ againſt witneſſes yet 1t did not allow Kh iear 
him to cice witneſſes to prove his objeRions : as for inſtance, Tnienc 
if the purſue: adduced a witnefſe, who was convict of TheltEhor ord 
by 2 fentence at CAberdexe, this would be relevant, bur the ſuſp 
Pannel coul4 not prove his exception, both becauſe the dyetWAs lik 
was perempto”, and becaule he was not allowed to have a dili-nee ) 
: gence 
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ence for proving thereof, for remedy whereof, by the 12. 
Apcricle of the Regulations of the Juſtice-Coumr, it was ap- 
Spointed, that when the Libel, or Summonds of Excu!pation is 
{&rccute, the names of the inqueſt, and witneſle ſhould likewiſe 
{$2 ven to the defender, tothe effet he might know whar 
| 20bj*& againſt them, and d:l1gences are thereby allowed him 
br proving his objections, Agiiuſt this Aiticle it was mur- 
Mnured, - char fi:ſt chis would be very Cifficulr, for the purtu- 
A could not know what witneſſes were to be adduced, and 
quch lefſe what Aſſizers might be preſent, for they cou'd not 
Wiſure cheir atr*ndance, 2, This might prove a mean of co:- 
Muocing witneiles, and Aſſizets, who it known, mighe be pra- 
- Filed. 
But to theſe it may be anſwered, that no man ſhould raiſe a 
zimin2] purſuice to vex men ia their fame and fortune, till 
ewere ſecure that he could prove his Libel, which infers 
xceſſarly that he knew the witneſſes who were to be adduced:. 
J\nd ſeing the purſuer mightcite 45, he might be confident 
teen of them would obey, and be ſo wiſe as to evite the pe- 
plty: And this objection would tend much more againſt all 
ontinuation oft Afizers for a whole year, which is Vely 0:0die 
ay, To the (econd it may be an{wered, that either the wit + 
« Wielles to be adcucec!, are honeſt, and then thete is nofear of pra- 
yWiſing, or they are falſe and obnox:ous to corruption, and 
tf When they ſhould nor be received atall:; And it were inhu- 
nine that a mans lite and fortune ſhould be laid open to the de« 

d Woſicions of theſe, whom the Law duiſt not allow to be known, 
+ Wor tear of being brib'd, and corrupred, And this inconve- 
t, Fnience could hardly have been evired before thir regulations, 
't For ordinarily the detender knows who were preſent, and need- 
he Fed ſuſpe&t that none will beadduced, who were not preſent, 
ets likewiſe when dyets are continued ( as frequently they 
l-Wrere) the witnefles were till known, but thele jealouſies 
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are by very much leſſe dangerous, than che inconveniencieg res 
which attend the not allowing the Pannel to know what wits Fy 

nefles are ſuſpiticus, and ſhould be declined, And our [ay boſ 
ſh:uid either not have allowed objeRions againſt witneſſes, gf " 


, K ro 1 
ſe ſhould haveallowed a dyet, and means tor proving them {4 ohe 
nam quan1o aliquid conce#tt4 omnia conced! Aibent fine auibug wh 


ad hoc perventri nequimns. | 
X IX, If witneſſes compeared not of old, the dyer was ims 
metiat'y deſerted, but now Caption will be direct againſt them! 
and the dyet will be continned, tor it isn:;e2fonble thit the 
pv: ſuer or Fisk, ſhould be prejudged by the contumacy off 
the witneſſes ; but if cwo compe:r, it may be doubted if 
eo caſ# , it the dyet ſhould be con::nued, tor two ire ſuffic ent 
for proving the Libel, but beczuis moe witnefles thintywg 
are oitimes requiſite,there be;ng many circumſtan.rs to he pro« 
ved, therefore it {ſeems hard, that rhe dy«t ſhou' 4 not beeveq 
eo caſu, continued: And at othec times there may be ohje 
ions which may calt ſach as 2'e preſent, and therefore ths 
Tuſtices continued the dyet again{t Braco Gordown, the 11, of 
November 1671, Becauſe the detender wouid not declare that 
he would uſe no objections ag2in(t {uch as were preſent, * 
Though regulariter the Juſtices w:1l grant warrand to appr 
hend and ſecure parties who are ſuſpect of crimes, till they fin 
ſurety; yet they retufed to {ecure or attach, ſnch as were cite 
to be witneſles, leſt thereby rhey ſhould dilcouraze men fror 
compearing to bear witneſs, December 1672, In zn!werto 5 
petirion given in by the Marqueſs of Moptroſe Tenents, 
X X. |iy the cuſtom both of the Council, and CriminggI, / 
Court, ten witnelies areallowed tobe cited upon every {ep 
at matter of tat; and Article of the Libel, and no moe, A othe 
evite confuſion; nor wants there precedents tor the number not « 
ten in this cate, ſince cap, 5, Legis Mamimilie, inqueel or T| 
rem 7s qui hac legejugicium dederit tellibus publice auntaxat © foun: 
A Tort 
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res ſingulas deceit, dtuunciandi potentatem fatits + and1 find in 
Paleris probus, this to be an Article, editti pretorii teſti 
"I buſq; publece dumtaxat decem denunciandi poteſtatem faciam, 
QY co which number witneſſes are ſtinted, by a Staruce of Lewis 
' of} the 12, of France, Langleus, ſemeſtr, lib, 3, cap. 5, from 
*4 which Statute, our cuſtom ſeems to have flow'd:; 
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» i TITLE XXVII 
Of Tortour. 


—— — 


1, By whom can Torture be inflited in our Law, 

Torture purges all Preſumptions. 

3, Whether may perſons who are condemned, be thereafter Tor- 
tured, 

4 Mhuaecxcemel from Torture, 


5, How ſhould ſuch be puniſhed, who Torture unjuſtly ? 


in I, Orture is ſeldom uſed with us , becauſe ſome ob- 
& ſtin17 perions do ott-times deny t:uch , whilſt 
, Mothers who are tiail, and rtimorcus, conteſ* for tear, what is 
er not t1ue: and it is competent ronone, bur tothe Council, 
cy or Juſtices, ro ule Tortour, in any c2le; and theretore they 
: fl found, that Sii Will:am BU ndene 254 Captain, cou'd not 
' Torcute, though it was allecg'd, that this was neceſlar tome- 

Aaaa times, 
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rimes; for knowing the motions of the enemy, and might be 


neceſſar, and allowed in ſome caſes to Souidiers, for the good 
of the Common- wealth, And the Council are fo ten er in 
Torture , that though many preſumprions were adduced 
againſt Giles Thyre, Englilh man, ſuſpected ot Mu der, and 
Adultery , they refuſed ro Torture him , . albeic ut was preſt 
zealouſly by His Majeſties Adyocat, 

T1, It is2 brocurd amongſt the Dotors, that he win of. 
fers to abide the Tortue , purges all othe: p:etumprions, 
whi.h can be adduc'd againſt hmz and yet .-lex4.der Ken- 
zeaz, being purſued fortorgiag ſome Bonds , and nothin? hes 
ing adduced tor proving the crimes, ſay? pieſumptions, off:ced 
to abide the Torcure, bur ths was retuſed, 


Torture likewiſe being adduced, purges all former preſump. * 
tions, which preceeded the Torture, it the perſon Torture. * 


ed , deny what was objected againſt him 4 bur yer he may be 


put. to the knowledge cf an inqueſt , upon new preſumprions, * 
as was found atter a learned debate, in the caſe of Toſhoch, who * 
was Tortured, . tor the alledg'd burning the houſe of Freg- © 


draught , Auguſt 1632, tor it was alledg'd, that Torture is 
intended for bringing the verity to light , and as he had been 


condemned, if he had conteſt, (o he ſhould be aſloilzied when + 


he denies , elſe no man would envure the Torture , it they 
were not perſwaded, that upon denyal, they ſhould be clear- 
ed, but would conteſs, and not endure ſo much torment ug- 


— 


neceſſarlyz fo thit che inqu:ſition would be the occaſion of | 


much fin , and make men die witha lie in their mouth, and 


theretore Tortu'e is called , probatro ultima vid, Clar, queſt, 


64. Yet Spot Maxwel of Garrery, and others were condem- 


ned after Torture, upon othe: probation then was deduc'd be-. 


tore the Torture, - 


ITE. Iremember it was debated in Council, Ann 1666, 


Iithe Weſt-counticy-men who were condemned for Treaſon, 
| might 


_ 
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-might after ſentence be Tortured , for clearing who were their 
. complices, and it: wa$ tound that they could not , nam poſt 
. condemnationem , judices funtti” ſunt officio, yet all Laws- 
yers are of opinion," that even after ſentence, criminals 
, may be Toitured , tor knowing who wee the complices, 

1V, One of the priviledgesot Minors, is, that they can» 
not be ſubjeRed to Torture , leſt the tenderneſs both of thei: 
age, and judgement, make them fail, 8 yrToy Tov Iikarnggeaguy 
erwy , 07 VEIraTal tu agar 2nTnow, Ecleg, ac queſt » Cap. 9, ad, 
yer {, 15, ff, dequeſt, Facen are diſcharged only to Torture 
ſuch as are under fourteen, perſons very old were not to be 
Tottured, tor the ſamereaion, /, 3. f a4, C. fillan, which 
was by ſome extended to women, fick perſons , and fuch as 
had been eminent in any'Nation, tor Learning, or other Arts, 
burall ehis is-arbitrary with us. 

V. Theſe who Torture, | if the perſon Tortured die , are 
puniſhable as murderers, but though they die nor, yetby the 
Civil Law they were puniſhe , deportatione in inſulam, or by 
baniſhment; and with vs they they are puniſhe according to 
the quality ot the crime, 


me ra a4: ” 
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TITLE XXVIIL. 


OfRemiſſions. 


1. Whether he who uſes a Remiſſion acknowleders the crime,” 
2, How Remiſſ10ns are granted, 


3, For owt yy no Remiſions be granted, . 


4, Letters of Slames, and Aſſithments, when nectſſ[ary, - 
5, Perſons condemned, are ſometimes reſtored by way of jus 


ftice, . 


WW! the Judges has pronounced his Sentence, he is f#- 
nctus officio, and the puniſhment irrogat by him, can 
only be remitted by the Prince, though the Touncil may mo- 
derar, or delay it, 

The party condemned is reſtored either by way of grace, ' ot 
of Juſtice, reſt:tution per modum gratie, - is with us called a 
remiſlion, 

T. Rem:ſhon then is the pardon of the crime, graciouſly al- 
Jowed by the Soveraign, and it may begiven, <ither betore, or 
atter the Pannel is con i, 

It it be g:ven before conviction, the Pannel by making ule 
of it, doth per fidFson'm acknowledge the guilt, and it he do 
not acknowlecge the tam-, the Rem:ſſion isnull, and will 
not ſtop the execution, .as was tound in Alexander Kennedres 

caſe 
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'Jeaſe, -and this is areceived maxime with us, yet ex ſententia 
'[Pofforum , non vidttar fat:ri crimen, qui gratia utitur, 


Alexander. confil, 70, Boffius deremed, ex clem, num, 2g, - 


yec poteſt judex dicere ei, qui vult eanti oportet fatearis deli- 
Gum, alias non ateris s yet Boſdins tells us, that by the cuſtom 
of 'zlan, hewho uſesa Remiſhon, muſt acknowledge the 
crime, #:d, but our Law in its foreſaid maxim may be recon- 
a<ed with thete Doctors, foreven with us, the taking a remit- 
fon doth not prove the crime, fince that may be done ſome. 
time, rather upon the accompr of (ecn:ity, then guilt, & /j- 
cet ſe redimere 4 ite; and therefore Braids eſcheat, as an a- 
cu'terer, was nut declared, Fannary 1662, by the Lords of 
SMon, there being no probation of the Adultety , but the 
Acu'ceters taking a remiſſion; but the uſing a A 
certainly prove, as was formerly obſerved from theſe Sta 
F\ures, 

This Remiſfion is granted by a ſignatur under his Majeſties 
hand, and 1 preſ-nted in Exchequer, which is equivalent 


with us. to that iterinatio mentioned by Perez, ad tit. de ſent, - 


Peſſ's num 16, Clarus, » fin,queſt, 59, Num, 10, que eft ap- 
probatio ſenatus, que in cauſe cognitione ve: [atar ne impetrentur 
rratie "er obreptionem, wel ſubreptioncm z, and theretore it the 
Rem ſion be grantes upon a miſreprelentation, the Council 
will upon a Bill top the ſame, ri{] his Majeftis further pleaſure 
be known, as they did in Mwrrayot 8urghtroun s caſe:and though 
by the 13, «A&, 10. Par, F, 6, Thewriter of ſnch f1gnators, 
ould ſubicribe his name upon the bxck of the {ignator,to the 
end, thae he may be an werable, it 1t contain any thing that 
Ji unallowablez yet the (aid rem ſion granted to #arghtous, 
was ſuſtained, though ir had not been fo ſub{ctibed, when it 
paſt hisM2jeſties hand, yer being aleJged to be in deſuerud, bur 
ther becauſe rhe writer did thereafter (ubſcribe, Fax, 1666, 
2nd theſe remiſſions ae ordained to paſs the great Seal, of de- 
gn that the Seal ſhould.be 2 check ypon them, but it a 

paſſe 
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paſſe the Seal, they cannot be recalled, ranquam ſarreptitig] | 


Boſſ. ibr4, num. 36, tor, ayes he, they ate ordained: to be pre- 


ſented, 'in ſenatu, ne (int ſurreptitia, & ut inquiratur - And | 
therefore ic is appointed by the tourth F 4, Par, 6, c. 62. that ? 


the Remiſſion ſhould contain the greareſt crime tor which 


the Remiſſion is crave?, ind it the greateſt c1ime be nor expreſt, ' 
the general clauſe remitting all ciimes, will not defend againſt | 
a purſuic torany crime that is greater ther the crimes ſpecttied 
in the Remiſfion ſuitable ro which Lawyers aſſert, that gy} 
petit gratiam, debet non [olum delietur: exprimere , ſed & qua.) 
litates 2jus, aliter uti Jubreptitia, nihil valet, ſea non dehet 


exprimere omnia delitta ſepara'a Boſſ , ibid, num, 33, 


[ 11, Remiffions thuu!.: not be granted for Siaughter come? 
mitted p.emeditatly, or by Fore-thoughrt-tellony, Scat, Day, 


2, cap, 50, where it isordained, that no Remiſſion 1h{ll be 
vrante tor homicide, till inquiſition be ficſt made, whether 
the Slaugiiter was comm'tred by fore-thought=fellony, and if 
it was ſo committed, the Remiſſion ſhall be null, & ho cey- 


ceſſit rex, 8 the Text ſayes, This is confirmed by &, 7, 4, 


P, 6.c, 63, which Act is declared to endure, till his Majeſt 
recal the fame, and vet it is repute a temporary AR, an2 not 
withſtanding thercot, remiſſions »re ordinarily paſt tor murder 
asin the Erle of Caithneſs 1emMvn 1668, © gainſt which, thi 
was obje*ted; bur :epelled. *Yct in-F/anders, and other places 

this-Lsw 15 ſtill in torce, | 
No F emiſſions ſhould*be granted for hurning of cornsir 
Nacks,or barns, 4,18 P,7, 7,5, WhchAR is not temporay 
and yet is not obſerves, as was tound :n the toreſaid remiſfon 
All Remifſfions ſhould be componed, and ſublctibed by th 
Theſaurer, Reg trac in his Books, F 6, P, £3, c, 169, Þl 
be t his Majeſty may remir wht 1nju'y is comitred againft hir 
yer he cannot prejuige thereby the intereſt of thir 
Parties, This faris}+&ton is by tt:e Crvilians called reparat 
damnorum, byus an Aſſichment, and the obtainer ot the re 
miflic 
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miſſion, muſt find caution to refound the patty injured, of all 
his damnave and intereſt, w.thin tourty dayes atter he produ- 
ces his Rem'ſſon, elſe his Remiſion 1s null, A 75. P, 14, 
7.2. 4F, 136, P, 8, F.6, & Aa, 154, P, 12, F,6, bur 
theſe Acts are only temporary. But by the Ae 174, P, 13, 
7,6. Remiſſons granted to any perions, paſſing to the horn, 
tor Thett, Rtiet,.. Slaughter, Burning, or Hei:ſh'p; are decla- 
red null; it the yarty }z(ed, be not fi-ſt (atisfied » and albeit 
it would teem by this AR, that Aﬀſithment ſu>ſequene co the 
remiffion, 15 not (ſufficient, yet the meaning ot the AR is, 
that the Rem.ſſivn ſh.ll be ot no avail, till che party leſed be 
ſatisfied, . 

Notw:thſtanding of theſe Acts, it is:d* praiZica very dange- 
rous to challenge a Remiſhon, and Iam informed, that one 
of the leatnedeſt Lawyers of his t.me, was (en! totheCaſtle tor 
quarrelling theKings power, in granting a rem:ſſion tor fire-raiſ< 
ings yet I find a Rem ſſion prucuced by 7ohn Bell, quarelled 
2s null, becauſe 1, It was given tor murde:ing Criftopher 
Irvinz, and (o is null by che torelaid AR, . 2. Theremiſſi- 


Jon ſhould contain the gre: teſt crime, and Slaughter: is nor (0 


great 2 C::me as murder, Nor was the quality ot tore-choughe- 
tellony expreſt, 3,. It wis not {ubicribed by the Theſaurer, 
The Juſt ces delayed to g've anſwer, butl find not the perſon 


g's puaiſh:d, 1643, A»al'o Mackie hetng convict tor falfir, - 


= —_— . oo JW 


an: having enae<d himſel; a: yer to -eturn uader pain ofdeathy 
thereatrer he retu-ne7 , and be.ng pu. (ued tor his lite, alledg- 
ed upon a Rem fſios, lo which it wis 2n{wered, that the 
rem.ſlivn - was nu:! '; bc: ule heretu ned before it was o05tain» 
ed, and piſt che veals, no was it yt piſt, .. Upon which the 
dyer w :i5 continu d, rhe 23, 0f Febr. 1622, But it is ubſe: ve- 
de, chit the py ut wa hee ar the Advocats wnſtanceon!y, 


wo cou -f not guacl his Myeities remit {ton upon no ac- 


[@C0U11, 
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orudge, Or revenge, in the crime of murder, this diſcharoe is 
—bovat - bt. - oe is 
calleda letter of Slanes, -and is called by the Doctors, liters 


pacis, and thus, Plot, confil, 78, ſayes, that gratiafatta parts 
nocenti a principe non valet, niſi fiat reparatio damvorum, (x ig 
tercſſe, vel niſi pax ſit pritts habita, ab heredibus offenſi, | 
T h1s rule hath ſome exceptions, both by the C 6mmon Lay 
and by ours, for by ours, exception 1s made ot remiſſiong 
granted for pacifying the Highlands, and Borders, whichae 
valid, though the party lzied be not ſatisfied, Act 174, p, 


13. F.6, Which is introduced in favours ot the publick quiet, 
and is tonnded upon the ſame reaſon, tom which ads of in-! 


demnity are granted, without gratifying, or repil1ng theſe 
who wete ruined by the perſors indemn-fied. And tor that! 
reaſon alſo, 1ex poteſt gratiarl nocentem , ſine Pace privati in«\ 
tereſſe habenti , quando damnarndus laboraſſet pro bono reipubli« 


_ce & feciſtet ilud, per quod multo; um ſalus cauſata eſſet, | ny! 


omnes, J, fin, f. de re militari, By thir Remitſions, the par- ; 
ty is not reſtored to his good fame, /, 3. C, ae gen, abolit in- 
dzlgentia patres conſcripti quos liberat, notat, nec infamiam cri. 
minis tollit, ſed penz gratiamfacit, Ano though I think this 
ſhoul4 hold in ſuch as are remitted, zfter they are condemned, 
becauſe they are known to have d.ffamed themſelyes, þb 
contracting that Criminal gnilr; yet it ſhould nor hold in ſuch, 
as ſecu'e only their own innecence by aremilfion,and redeem 
themſelves rather from hazards, then from guilt. 

V, The Kings Majeſty ſometimes reſtores the perſon cons 
demned, by way ot Juſtice, per maum juftitiz, which he! 
doth by reſcinding the ſentence , that ſtands againſt him as in- 
juſt ; and this 15 done, either in Parliament , it the pet ſon was 
condemned by them, or by ar-view, in the Jnſt.ce Court, 
it he was condemned there z and in this caſe the party is res 
{tored , not only to his Fame, but likewiſe to all his Eſtate, 


even 
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even though it was beſtowed upon a third patty , a$ was afte 
much debate, found by the Parliament, 1661, in the caſe 
wr as the Matquiſs of Honrreſe , and the Marquils of Ca7r- 
gile, 


TITLE X XIX. 


Of Preſcription in Crimes. 


1, How crimes did preſcrive by the Civil Law, 
2, Whether do crimes preſcrive by our Law, 


I. Ccording to the Civil Law, crimes did preſcrive in 
twenty years, L, querela, C, defalſ. And Clarixe doth 
aſſert , that generally all che Doors are ot opinion, that all 


criminal purſuits preſctibe in that crime, but this preſcription 
did not run in ſome atrocious crimes , ſuch as Sodomy , Pa- 
ricide , Apoſtacy, &c, Wherein they erre, for where the 
Law ſayes, that either ſemper paricidis accuſatio permittitar, 
as l, ult, ff, de leg, Pompei, ad paricid, or that nullus tempori- 
bus arcetur apoftotarum accuſatio , that muſt be interpret , de 
preſcriptione vigniti annor#m, which is in Law, called gi 
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ſam tempuc ;; bur the crimes of Adultery, and peculatas , pre. 

(cribein five years, ::/-;- "36 10h 
{ I, Ir may be doubted with us, if preſcription has placear 
all z and thatit has not, may be urged from thele grounds, 
I, That preſcription has no place with us , excepr where it is 
warranted by a particular Statute , and there is no Statute war. 
ranting preſcription in criminals, And it prelcriprtions tound. 
ed upon the C1v:] Law, had been ſufficient in Scotland, there 
needed not any particular Ads to haye been made in civil caf- 
es ; but ſince our Law thought neceſſary , to make Laws as 
to preſcriptions in civ4l-cauſes, they had much more determin- 
ed this po:nt, by Law in criminal caſes, it they had thought 
it fir ro excin2uith crimes by prelcription - bur on the contrair, 
our Act of preſc:iption in heritage, 1617, hath excepted the 
crime of Falſhood trom preſcription, ' 2, There being jus que- 
ſitum to the King, by the committing of the crime, both que- 
ad vird:ttam , et benafiſco applicanda , that Right cannot be 
taken away from him , but by a publick Law, or His own pri- 
vat Remiſſion, 3, It ſeems unreaſonable, that becaule a pri. 
vat party will not inform, being either affraid , or negligent, 
thir the publick ſhould theretore ſuffer, 4, There isnoin- 
ſt:nce in all our PraQRiques, ' where preſctiption hath been {q- 
{tained 5 bur one the contrair, crimes of an old date , even af- 
ter tourty years, . have been-puniſhed,, 5, 'emel malus, ſem- 
per preſumitur eſſe malus in eodem genere malit #1, and there- 
tore it :$unjuſt , to ſuffer a perſon to live in the Common- 
wealth, who will be both doing wrong himtelt , and inciting 
othe's ro do fo, by his example, Yet for the other part, it 
may be urg'd, 1, That the only end of puniſhment, is, that 
the crimecommitted, may be puniſhed, to preveen the errour 
of others, but ſoitis, that atrera long time, both the pub- 
lick is preſumed to have torgor , that any ſuch crime was com- 
m:rted , and theparries injured , or pieſumed to have !0:got, 
and remitted their privat reyenge, tor latistying whereof, pu- 
n:ſhments 


Of Preſcription in Crimes. +555 
niſhments are inflicted, 2, Atrer ſo leng a time , any proba. 
tion that could be led, againſt the Maletacor,, either tails, or 
the wirneſles after ſo long a time , may have forgot the exact 
circumſtances, and it were very hard upoo teſtzmonies , that 
have fo unclear a cauſ« [cientie, as thele witneiles can give, 
to take away a mans life, Likeas, the witneſſes, and other 
poo will probably per:ſh, whereby the detender mighe 
aye excuipat himſelf, and mantained his innocenc, ſo that 
the Fisk , or any piivat party, may by their negligence , or 
npon deſign , prejudge the Pannel of his detences, againſt the 
common rules of the Law , whereby mens negligence can on- 
ly wrong themſelves, and they have only themſelves to blame, 
that did nor make uſe ſooner of the remedy appointed by the 
Law, for ſatisfying either publick, or privat revenge, 3, Since 
our Law doth pun:ſh Perjury , and poinding of Oxen , Uſu- 
ty, Stellionatws, and othersz according to the Civil Law, 
it leenis'to be moſt agreeableto reaſon , that as theſe ctjimes 
are;/puniſhed, accotding to the Civil Law , ſo they ſhould 
be extinguiſhed by the Civil Law , nam nihil e# tam natura- 
le, quam unumquodq; eo modo diſſolvi, quo colligatum eft , &v 
quem [equitur incommodum enim (equi debent commods: And 
the AR 1617, did introduce preſcription with us, as the AR 
it ſelf bears, b+cauſe it wasallowed by the Civil Law, and 
the Laws ot other Nations, 4, It were abſurd, that in the 
cafe of Treaſon , which may be inquired into atrer the deten- 
ders death , there ſhould be no-period of time, whereby Fa- 
milies might be ſecure 4 - and thar it ſhould be lawful , atter 
two , of three hundred yeares, tovex Families, .ot great Ho+ 
nour, and Intereſt, upon pretext of crimes committed by ther 
Predeceſſors, 5 This. preſcription is very juſtly int:odus» 


ted , to puniſh the negligence. of: ſuch , as will not pu:{ue® 


crimes z © and it is moſt preſumeable, thar it rhey purſue, af- 


ter they have delayed tor ſo long a time, that any purſuit 
thereafter intented, is rather intented upon ſome iupeiyeni- 
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ent quarrel, and picque, then upon the account of thecrime, 
6, The fear of puniſhment, and conſcience of the guilt, tor 
ſolonga time, is'in it ſelf a ſufficient puniſhment z And ſo 
Gov Almighty himſelf chought in the caſe of Cain z3 and 
therefore to puniſh after ſo long a time, were to puniſh twice, 
By our Law, recent crimes are more ſeverely puniſhe then 
others ; as murder with red- hagd , and the thief caken with 
the fang, and by how much the crime ou older, by ſomuch 
it ſhould be the leſs puniſhed, 7. The neceſſity of example, 
which is the reaſon inductive of puniſhment, fails in old crimes, 
ſo the puniſhment ſhould then alſo be remitted , as unnece(+ 


To the contrary arguments , it may be anſwered, to the 
firſt, that our criminal law, being much more founded upon 
the Civil Law, then any other part of our Law is ( as ſhall be 
clearly proved ) there needed no particular ſtatute in this 
caſe with us, eſpecially ſeing this preſcription of twenty years 
in crimes, has in effe& become the Law of Nations, and (e- 
veral other Nations, who have many Statures in other caſes, 
have yet allowed of this preſcription without any particular Sti- 
tute, 2, There ſeems to be greater reaſon, that an AR 
ſhould have been neceſſary for prefcription, i» civilibus, then 
incrimes, becauſe in civil caſes, the Roman Law was very 
various, and quod, the particular periods of time was alter- 
ed by all Nations, according to the particular ſtate ot their 
affairs; but in criminals, their preſcription was exactly ob- 
ſerved, by all Nations, and was very reaſonablez and there 
being expreſly , jus queſitum in civilibss, to every privat per- 
ſon, it was neceſſary that ſhould have been taken away by 
an expreſle Staturez but itis not ſo in crimes , where in ct- 
tet, At firſt there was no expreſs, jus queſitum, either to 
the King , or any privat party, but only 2 poteſtas acquirendi; 
for the jus queſitum , is only by the ſentence , for betore (en- 
tence, the Fisk could not diſpon upon; and (o had no right - 
che 


preſcr; 
contin 
ithed 
that el 
there | 

An 


VI, 


Of Preſcription in Crimes. 555 
+ MalefaQors goods , and this anſwers likewiſe the ſecond 
Jreal0n, 
J To the fecond, third, fourth , and fitth , it is anſwered, 
that doubtleſs, rhe wiſe Romans , and other Nations, could 
ot but have theſe inconveniencies under conſideration , when 
they introduced the toreſaid preſcription in crimes; and to 
the third, it 1s particularly anſwered, thar if privat parties will 
not purſue their revenge, they juſtly loſe the capacity by their 
negligence, and His Majeſty having ſo many ſworn Officers, 
in eve. y corner of the Land, it is not preſumeab!e , that any 
inconvenience will ariſe through want of information, bur if 
there do, 1t is much more reaſonable, that theſe negligent 
_— ſhould be puniſhed , eſpecially ſeing there are expreſs 
aws, appointing negligent Officers, in ſuch caſes, co be 
niſhed, To the fourth, itis anſwered , that negative Ar- 
ents, brought trom the not being of a Law, or a cuſtome, 
isnot concluding , for as in many other caſes, ſo this might 
haye been argued, as ſtrongly as here againſt His cM ajeſties 
Advocat , when he of old cray'd, that the Heirs of Traitors 
nighe be foretaulted, for their Predeceſſors guile, And when 
he of late crav'd , that probation might be led againſt Trai- 
tors in abſence; in either of which caſes, there was neither 
A&, nor Pratiquez nor could any thing have been alledg- 
ed, but the Authority of the Civil Law , and the confent of 
other Nations, To the fifth, the crime being taken away 
by ſo long a time, it were unjuſt to take away a mans life, 
vpon the former preſcriptions z and the fear of puniſhment, is 
2 (ufficient puniſhment, tor all the malice ariſing trom that 
preſcription - neicher is it preſumed, bur that it a MaletaQor 
continue to be ill, he will be purſued within twenty years; and 
it he did for ewenty years live ſo ſoberly , and Cilcreetly , as 
that the Law thought not fit to take notice of his totmet crime, 
there is lictle hazard of any tuture malice, 


And to this opinion I rather encline , becauſe a © re- 
ates, 
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lates, that albeit by the Statutes of Saxonze, preſcription is | 
only introduced by expreſſe Stature , in moveables, and he. © 


ritage, and that there is no expreſs Sraruce , as to preſctiption | 
in criminals , yet theſe preſcribe alſo in tweacy years; be. 


cauſe that preſcription introduced by the Civil Law, is nox 


expreſly abrogated amongſt them , nam non preſumendum eſt | 


fotam preſcriptionum 0b[ervationem tants vighttts eXCOPItke 
tam , Saxonie leziſlatorem evertere voluiſſe, ut tn ſomili caſs 
dicit Imperator, 1,34, C, de in offic. teſt, & Perr, Heig, part, 1, 
queſt, 26, num, 47. vid Carpzv0v part, 3, queſt, 14.1, 


TITLE XXX. 
Of Puniſhments, de penis. 


1, The deſign of puniſhment, 


2, Whether crucifying , or baniſlment , be lawfal puniſh 
ments. 


3. Whether a man can bind himſelf under the pain of 
death. 


4. Whether arbitrary puniſhment can extend to death, 
5, Theloſs of life s ftill followed by loſs of muveables, 
How 
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6, How far (48 ignorance, anger , drunkenneſs , or comes 
_ » either excuſe from puniſhments, or leſter 
nem, 

7, How fat doth Nobility , or great Merit, excuſe, or mi« 
tigat puniſhments, | 

8, How far doth the inconſiderableneſs of the tranſerefion mi- 
tizat , #r leſſen the puniſhment, 


——4 


. [| JUniſhments are inflicted , not only to ſatisfy , either 

the publick revenge ot the Law, or the privac re- 
yenge of the party , but rather to deter others tor the turure ; 
and yet they are rather inflicted u20n either ot theſe deſigns, 
then co puniſh the offender, and make him inſenſible , tor 
what 15 done can no more be helped, 

Some crimes are {o horrid , and ſo unknown to the world, 
that it is not fit che MalefaRor ſhou'd be puniſhe publickly - 
thus ſome crimes have been tryed in Scotland, as midnight, 
and the Malefator immediatly drowned in the North-/och, 
without inſerting any part ot the Procels :n the Journ?! Books, 
wherein alſo I tound, that MaletaRors were ordain'd to be cx- 
ecute very early in the morning , tor beſtiality , which was oc- 
calioned & the conteſſion of one, who afferted, that the 
reaſon ot his comm rting that crime, was a curiofiry he con- 
traced at his (ee:ng one execute for it, , And in ſuch crimes no 
min needs to be deter'd , nor will rerror reſt: a:!n him, whom 
nature cannot, Since then ex<curions tor ſomecrimes, incite 
ſome to curioſity ,, and vex others with horror, and are ne- 
c«{ſity to none, ſome miy be more properly puniſhed privat- 
ly, then publicly, and thus ſuch perſons as are popular , and 
are execace only for crimes, tor which the people have a kind- 
nzis, w ll be more happily execute privitly, then puvl.ckiy, 
becauſe the perſons execured, are by publick executions 0b- 
leidged to die rebelliouſly , and the people are _—_— 
c 
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ed in their good opinion of them , by their courage at 


death, 


11. Conſtantine did forbid, that any Malefattor ſhould be cry... 
cified, and this he did , becauſe of his reſpet to the Croſs, he" 
likewiſe did forbid , to figmatize the face, |, 17, C, de panis, | 


becauſe the face is Gods Image. 


Martyr was of opinion, that baniſhment was not lawful, l:f 


the perſon ſo puniſhed, ſhould be forced to live amongſt Turk:, 
and others, by whom he might become more flagitions , then for. 
merly; and I have oft thought it inhumane , to ſend our M4. 
lefattors to our neighbours, and imprudent, becauſe it will 
occaſion the ſending of theirs from home , whereby we may 
be likewiſe troubled with ſuch as they have baniſhed : and 
it is probable, that Corretion-houſes would be both (afer, 
and more advantagious, for in theſe they may ſerve the pub- 
lick , whom they have offended bur with us, no Judge 
can confine a man, whom he baniſheth ro any place without his 
Juriſdiction, becauſe he hath no JuriſdiQion over other Conn. 
treys, and ſo cannot make any Acts, nor pronounce any ſen- 
tences relative to them, 

Torturing puniſhments at death, are alſo very inexcuſe- 
able, for they oft-times occaſion blaſphemies in the aying 
MalefaQor, and ſo damn both ſoul and body , whereas the 
ſoul ſhould be allowed to leave quietly this Earth, and goin 
peace to the Region of Peace z nor doth theſe terrifie oth 
from the like offences , for theſe who fear not death , will tex 
nothing, 

ITI, It was a rule amongſt the Ciwilians, that no mat 
could obliedge himſelt co any thing under a corporal pain, qui 
nemo eft dominus ſuorum membrorum, But with us, it 1s molt 
ordinary tor a man who is guilty of a crime , to obliedge hin 
ſelf never co return to Scotland, under the pain of death z thus 
Hamiltoun was hang'd, Anno 1649, tor returning to Sc 
land atcer ſhe ha enaQted her ſelf, never ro return under pail 
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of death , and her dittay was only founded upon that contrs- 
ventionz and certainly , contempr being added to the former 
guile, may make a crime that was not capital, become (o: and 
this contravention 1wwplies in effet, penam effratts carceris, 
which is ott-times capital z ſo, chat though a perſon cannot 
bind himſelf, when he is guilty of nociime, to perform any 
thing under pain ot life, or limb, yer it he be guilty otacrime, 
he may conſent, and ena@ himielt, as (aid is, 

I'V, Whether when Law allows a Judge an arbitrary 
power in puniſhing ; that Judge may infli& death, in that 
caſe is much conrraverted; Chaſſan. and Sociy,' think that he 
cannot, and this ſeems c'ear, 1, 4, qui vexant annmens 
debent pnuiri extra ordinem non tamen anime amiſcione Inſt, 
de publ, ind, And Pappoy, relates, a Deciſion of the Parlia- 
meat ot Pars, finding that it could not, © 2, This would make 
Judges very arbitrary , and tender the Lives, and Fortouns of 
the Leidges very unſecure, 3, Seeing Lawyers are of opini- 
on, that no mans lite can be taken away without an expreſſe 
Law, .it ſeems very conſequential ro this , that no mans life 
can be. taken away upon ſo general a Law, - 4, By the 20, 4&7 
Parl, 1, Se(ſ, 1. Ch, 2, death, and arbitary puniſhmene are 
oppoſed; Far theſe who haveiog paſt ſixteen years of age, bear, 
or curſe parents, are ordained to die, bur if they be within 
ſixteen, and. paſt pupilarity , they are ordained tobe arbitrar- 
ly puniſhed, Whereas, it arbitrary pun.ſhment might be ex- 
tended to death , this difference would be ineffectual , and the 
L:w thereby evacuac, And by the5, A 1, Parl, 7a, 6, the 
pun'ſhment of ſaying, and hearing M=ſle , is eſcheating of 
their goods, andan arbitrary puniſhment of their perſons, for 
the fi: tault, baniſhmene for the ſecond , and death tor the 
third; fo that arbit:ary puniſhments is lookt upon, as leſle 
then deith , elſe the fi ſt taulrt ſhould be as ſeveerly puiſhed 
as the third , againſt both the principals of reaſon , ano the de- 
fign of the Law-giver. 5, Arb'trary puniſhment is appoint- 
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ed. ordinarly for ſo mean , and inconfiderable faults , that ir - 


were inhumane to think, that theſe could be extended to 
death 3 Skeen alſo , de verb, fie, verb, iter, ayes, that if 
the Pannel come in will, it is lawtul for the Juſtice to fine him, 
according to his offence , but he ſpeakes not there ot his pow. 
ertoinfl.& death, eocaſu; and yet Skeen ad cap, 6, 1, Mal- 
colimbi.verſ,2, Whetein it is ſtature, that the Mariſchal, and 
Conſtblz {hall puniſh offenders , according to the quality of 
the offence, obſerves, that pena extraordinaria, may be 
ſometimes extended to death z. becauſe of the aggradzing 


circumſtances, and cites for this, /, uit, f, de priv, delidt, & © 


16, de pens, but theſe Laws are ill cited , as will appear by 
reading them, - When the pain is by Law, or cuſtome arb1- 
trary, . and the defender comesin will , he muſt preſently find 
caution to (atisfie the Kings will, betwixt and fuch a day, this 
is the conſtant cuſtome, and was pratized the 22, of Nowem- 
ber 1600, Advocate contra Patrick Mc, creif, and others, but 
where the crime is puniſhable by an expreſle,, and determinat 
puniſhment there , thuugh a defender come in will , it ought 
not to be received, and thus the Marquiſe of Argile being pur- 
ſued before the Parliament for Treaſon , offered to come in 
will, but his ſubmiſſion was not accepted, 

V.It is uncontraverted with us, it when any crime is puniſh- 


able by death ,' the Movzables falls to the King, though the - 


AR vdearnot, that the crime ſhall be puniſhable by death, ani 
confiſcation of Moveables z . and according to the Civil Law, 
proſcriptms eratis cujus bona txpreſiim confiſcabantur , damnas 
11s vero cujus bona tacite, publicario enim bonorum ſequebatur ta- 
cite penam capitalem, Mitheus cap, 2, de Sicariss , num, 2, 
And albeit the Judge ſhould om:t in his Sentence, the puniſh- 
ment Cue by Lawz yet 7pſo jure, there is by the damnation, 
jus queſitum fiſco, as was tound after a large debate, inthe caſe 
of Wauch, who being a landed man, found guilty of Theft, 
though he was only fined by the Sheriff in a thouſand Pounds, 


yer 
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yet the Donator to the Eſcheat was found to have right to all 
the Eſtatc, and that wichour any new ſentence, which is con- 
form to/, 1,& 2, ff, de bon, damnat, & |. 2, C, de boy, pro- 


crip, But it ſeems hard , that confiſcation of Moveables, 


ſhould ſtill follow upon all crimes , though the Law expreſle 
not that way of puniſhment, ſeeing this is co puniſh the Chil- 
dren, and not the committers only, and ftnce this having been 
only invented by Fulius Ce/ar, a5 Snet, obſerves, Fuftini- 
an did hereafter by his Novel, 117, cap. 5, appoint that the 
. offznders Goods ſhould only be confiſcated in Treaſon , for 
that crime taints the Bloodz nor have we any Law with us, 
appointing confiſcation in all capital caſes : Zzv, tells us, thar 
this ſeem'd barbarous in the Roman decemviri, 11b, 3. and He- 
rodot, aſſures us, that even the Perſians would not confiſcar 
the offenders Eſtate, in the Crime of Treaſon , 1ib, 3, | Nor 
would the Emperor Aurelian , allow it, leſt it ſhould be 
chought , thac he purſaed rich MaletaRors , meetrly for their 
Eſtates, and really ſome Judges are to be jealouſ'd upon thar 
account, But though mens eſcheat ſhould not fall without ex- 

preſs Law,. yet cuſtom hath ſupplied Law wit': us in this, 
Since a perſon who is interdited cannot, diſpon upon his 
Moveables. the queſtion is, it they can fall under his Eſchear, 
or it he can prejucge himſelt by his confeſſion ,” for rantum fa- 
cit quis de linqutndo quantum facere poteFft contrahendo, And 
theretore ſince he cannot alienat them by contraQting , lo nei- 
ther ſhould he be able co alienat them by delinquency , eſpe- 
cially it the interdi&tion be judicial , by the authority of a 
Judze, and founded upon the perſons being prodigus, or of 
a weak judgement - thelike may alſo be doubted, in the caſe 
of one who is Proprietor of Lands by a Tailzie , bearing a 
Clauſe, de non alienando, irritanter, & relolutrve concepe 
tz, who may eyacuat che Tailzie, if :t may be toreteitec upon 
his delinquency z As to the firſt ot which caſes, Lawyers 
are of opinion , that fince Prodig ils are eſteemed as Fup'ls, 
Cccc 2 that 
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that therefore their Goods cannot be confiſcated upon any cone: 
teffion emited by them, - withour the conſent of theſe tro whom 
they are interdiced, Cabal. Cal, 48, Bald, ad!l, 1. C. de con. 
feſſ. But they think that if the crime be proved againſt them, 
then their Goods may be confiſcated , for this ptiviiedge ot in- 
rerdition being introduced in their favours , ought not to be 
advanragious to them ,- in detending them againſt guile, C4. 
ftrenl. ad1, etiam, ff, Solut, matr, . And with us , fince inter. 
diction cannot detend againſt Captions , much lets ought it to 
de:cnd againſt crimes, As tothe ſecond queſtion, it is clear, 
thit ſuch Tailzies, however conceived, cannot defend againſt 
forefeiture , for-it is not in any Subjedts power to ſecure his 
own Eſtate againſt crimes; - andif this could hold , then no 
mans-Eſtate ſhould ever forefeit , for-all men would adje& 
ſuch conditions , and this would invite them to commie 
crimes ', whereas the Law endeavours by all means to deter 
chem, 

Becauſe many of our Laws appoint crimes to be puniſhed, 
according to the preſcript of the Civil, and Common Law, 
as Falſh»od',- Perjury, &c. And that many puniſhments 
there uſed, are now in deſuerude: therefore ir is fit to know, 


that in place of d:mznatio ad beſtias, ſucceeds heading , or de- 


coil-tion,- in p'ace of damnatio ad metallum ,. Sacceeded the 
Gallies in Erance, : and the Corre&ion-houſe with us, De- 
portatio with them , is bin ſhmen: with us, and relegatiowith 
them, is confinement with us, 

W hen two Laws -infl.& different puniſhments , upon the 
ſame-crime, howtar the one innovats the other , I have des 
baced fully , Tit. Deforcement, 

Pere ſun' t:mperanze ( pun ſhments are moderated ) in the 
opinion 2»! L2wyers in thele caſes, 

V I Iznoranze, - which excuſes none, if it be of the Law 
of Niture, !'ur ignorance of the meer poſitive Law , excuſes 
ia {one caſes, Women, Peſants, or Bours, r»/tici quands 
azituy 
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aitur de dolo preſumpto ſecus wero ubi agitur de dolo vero, nec 
excuſantur ubi clam deti querunt. Ignorance alſo, in matter of 


Ji:&, excuſes perſons , though judicious, if they followed the 


faith of ſuch as underſtood , {i crediderunt wiro fide digno, as 
Counſcllers, Lawyers, &c, 

2, Juſt anger, and griet leſſens the puniſhment , ſ6-1e pro- 
veniat exfatto adver[ari4 , (ive tertis, licet hoc non ſit ſine [cru- 
pulo Farin. queſt, 91, ButT think that it ſhould only leſſen 
the pun.ſhmear in arbitrary caſes, bur not in ſtatutory punith- 
men's, | 

3, Youth, and great 2ge, ſometimes excuſe , but of theſe 
formerly, Part, 1. Tif, 1, 

4, Aman who is diunk, it heuſed not to be (o, is ſome- 
what excuſed , and is not puniſhed tor having committed the 
crime (ſeeing it is preſumed, he underſtood not what he was 
doing, becaule he was crunk ) but it the defender fell drunk 
upon deſign , or gloried in having committed the crime, he is 
not thereby excuſed, Love alſo excuſes in what is done, ex 
ſubito & improviſo amore impetu, ſecus ſi premeditate, but 
evenin the fi i caſe it only mitigars the puniſhment, 

5. The cuſtcme of the place excuſes, or at leaſt leſſens the 
puniſhment, when rhe crime is not- committed againſt che Law 
of God, or Nature, to” Laws abeunds in deſuetudinem finnt 
non leges, & noneſt in ma'a fide , qui facit , quod ownes facie 


vt, But this was repelled 1a the Marquiſs of Argiles caſey - 


who alledged , that he complyed oaly with the uſurpers, in 
the ſame manner, thx” all che Nation complyed, and yer the 
Council ordinarly admit this , to detend Highlanders, when 
they are cited tor traveiling with Guns , and other A:ms, be- 
cauſe it is the cuſtome ot their Countrey, AndI think this 
may be alledge, co defend ſuch as are accuſed for Witch- 
craft, incontulting ſuch 2s can tell where rhey may find what 


they loſt, or was itollen from hem , but nut-trom all puniſh- - 


meats, 
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 vedin the Title Artand pur; 


- ethers ſhould only be baniſhed , except when by chelr crime, 


_ dience, 
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6. The command of a Superiour or ſuch as a maſter excyſs 
his ſervant, as has been ſaidin the Tirtle of Thetr, and of the 
Magiſtrat excuſes Burgeſles in InſurreQions, hath been obſe; 
ved in the Title Sedition, and Meſſengers in executing De 
cteers, as hath been obſerved in the Title Detorcement, 
ſon alio 15 to be excuſed if he obey his father, & in atreciori. 
bus a pena ordinaria & omninoin levioribus , aSis obſer. 


7. Noblemen ſhould get ſomeallowance during thede. 
pendance of the proceſs, and are never to be ſent to correQion 


| houtes, Pillories, &c, andas in no crime they wers puniþ. cete 


ed by the Civil Law, till the prince was fi: conſulted (which 2? 
weobſervenot)ſo if they commit a deli&, or leſſer Cr:me, in. 
neceſſary defence of their honour they are to be excuſed 4 pe. 
74 orditiaria, and generally, the Doors think, that wher 


they have torelaulted the Title of Nobility, as in betraying 
the Counttey, in ſtealing, &c, For in theſe caſes , they aretg 
be more (everly puniſhed th:n others, 

8, Great merit, and skiltulneſs, excuſes ſome crimes 
and good ſucceſſe 15 alſo an ordinary defence, as if a Sou!gie 
who diſobeyed oider, ſhould beat the enemy by that diſobe. 


9, Theſe who are purſued at the K'ngs inſtance, f 
crimes committed in another Countrey are to be more gentle. 
ly puniſhed , becauſe the ſcandal was not given there, and 
the offence was leſſe in that countrey, and ſome Lawyers a 
of opinicn, that the puniſhment ſhould be ſill lefſe, where th 
privat party inju:ed inſiſts not, Cod, fab, tit, de penis def 
22,and becauſe the {c:ndal grows weaker,asit grows olc,there 
tore after long filence , the puniſhment is to be moderate? 
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, For where the Lay States adefinir puniſhment, che Juſiic 
Cl 
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cxn neither augment, nor leſſen ir, elſe ro what purpoſe ſhould 
the Law ſpecifie puniſhments in ſome Statutes, and allow the 
Juſt.ces an atbitrarineſle in others, 1, 244, f, de verb. ſig. mul- 
te prteſtas judicis eft quaytum dicat, ſrd hoc ita verum, i non 
lege fit conſlitutum, quantam dicat, and fince men are puniſhed 
becau+e they tranſgrelle the Law , theretore they ſhould only 
be pun:ſhed according to the Law, and the cueobſervance of 
this, will keep Jucges from being arbicraty, and the Liedges 
from being oppreſled, 

VIII. Whetherthe meanneſſe of the Tranſgreffion, ſhould 
cefend againſt puniſhment, or ſhould only mitigat the puniſh- 
ment, ſeems to be dubious z becauſe of the undigeſted diſ- 
courſes, of ſuch as treate that ſubje&t; yer I think they may 
be lily recuced to theſe three concluſions, 1, Thar 
where there appeats to have been do/e, or contrivance in the 
committer, _— the ſmalneſſe of the tranſgreſſion, doth on- 
ly leflen the puniſhmear, if it be atbitrary by the Law, as for 
inſtance, -it a man ſhould paRion tor ſex Shilling, and two 
peaceper cent, where the Law allows only five Shilling, per cear 
though the Sum lent, were very inconfiderable, and the excels 
bethere very Small z yet it ſhould infer Uſury ; becauſe a clear 
deſign of offenaing the Law, did there appear, by the expreſle 
pation - and in ſuch caſes our Judges find the Libel relevant, 
but reſerve to themſelves the confideration of the Smalnefſe of 
the excefſe, when they ſhall come to tax the punithmenr, 
2, It the puniſhment be ſevere, and.that it cannot be remit- 
ted by the Judge, As it the Law appoint Theft to be puniſh- 
ableby death, it were unjuſt that an inditement of Thetr, 


Ehhould be tound relevant for ftealing rwo pence, 3, It ic appear 


by the meannel(s that there was no defizn of tranſgreſfion, and 
that the Comitter deſigned nor for ſo ſmall a matter to comir 
acrime, in that caſe, rhe meanneſle of the tranſgreſſhon oughe 
to detend againſt the relevancy z For asLawycrs haye well 


obſerved, minimum non attenditar in delictis doloſis Cravet, 
Confil, 


| 
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Conlil, 46. nec preſumitur, Cardinalis Simoniam come 
miſiſſe pro re minima, ſiqueſtio eſt de ſimonia, And to 


thele caſes only, doth that Law extend, de minimis non curat | 


pretor. |, ſcio ff. dt in integrum reſtit, And therefore it a perſon 
ſhould be endited for committing Uſury, inſo tar as he took 
Annualient betore the Term, it the exceſſe were ſmall, be. 
cauſe the Annualrent was vety inconſiJerable, and was taken, 
but a Moneth or fo, before the Term of payment, the Libel 
ſhon!d not be ſuſtained againſt him z tor it is not preſumeable, 
that he took that Annualrent out of 2varice, but negligent|y, 
looking upon it as no breach of the Law , or upon tome other 
innocent accompt, as bec2uſe the Debitor and he were to fir 
other accompts, or the Debitor was to go out of the Coun- 
trey, and thus the Council decided in the caſe of Pu-wes 
Anno, 1666. 

W hete the puniſhment is arbitrary of its own nature, the 
Council may moderat the puniſhment determined by the Ju- 
ſtices, 2, Wherethe puniſhment is ſtatutory, and detetmi- 
ned by a ſpecial Law, as in Trcaſon, &c it may be argued, 
that thete the Council can no more mitig2ts then they canre- 
mir, 3, Though cuſtom be equivalent to ſtature .in other 
cales, yet in caſes where the puniſhment depends. upon cuſtom, 
as thetr, I have often ſeen the Council alter the puniſhment 
from death to baniſhment : Bur ir were (urer, that even in this 
laſt, the mitigation were procut'd betwixt the 1eating of the 
verdit, and the pronouncing of doom; tor atter doom , jw 
_ eſt queſitum Regi, as to all the Moveables, and lite, 


TITL 


(567) 
TITLE XX XI. 


' Of Criminal Sentences, and 
their Executions. 


I, 


'The form of a criminal ſentence with us , and how it ts pro« 
nunced, 
The debate ts not inſert in the Sentence, 

Whether the Sentence be null , in torum, if the Fudge pu- 

nilh in leſſe , then the Law allowes, 

Whether Criminal Sentences may be pronunced in the night 
time, 

Whether the werdift of an Aſſiſe , be neceſſar in all caſes 
with us. 

Within what time ſhould « Criminal Sentence be put to ext- 
cution 

Whether Magiſtrats may force men to be executioners, 

How abſents are to be proceeded againſt , and when Letters 
of Intercommuning , and Commiſſions of fire and Sword 
are granted, | | 

Whether doth all puniſhment ceaſe, by the death of the party, 

If acriminal Fudge may retratt his own ſentence, 


-Frer Probation is led, the Aſſize is incloſed , who 
return their opinion, which may be called their ſen- 


tence, and this ſentence is called a vyereia, or verdiffum, nam 


Dddd ſententia 
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ſententia- pro veritate habetur , but that which is properly the 


ſentence in acriminal Cauſe , is that deliverance of the Judge, 


whereby the Pannel is condemned, and puniſh'd, or abſoly- 
ed from all puniſhment : and this Sentence is in criminals, b 

our ſtile, call'd an At of conviftion, or an AR of abſoly;. 
ture: ButaZa, in the ſtile of Lawyers, expieſl+s only the 
middle Afs of the Proceſs, aa jwdiciliz,, bur nor the Sen- 
tence,, Som«times likewiſe the criminal ſentence is in our 
Law called a doom, eſpecially in forteiture; yet to ſpeak 
ſtria'y , theſe two differ, for that part of the (ſentence, which 
finds the Pannel guilty, or innocert;, is called the A& of con- 
viction, or abſolyiturez; bur that part of it, which irr0+ 
gars the puniſhment, is called the doom, and theſe twoare 
{ometimes ſeparate, which talls our whena long time inter- 
veens , betwixt the finding a perſon guilty, and the pronuns 
cing of his puniſhment + but ordinarly they are conjoyn- 


ed, Allwhich willappear moreclearly., by the ſeyeral torms. 


here exp:elt,. 


An At of Conviction, and 


Doom, Caria, &c, 


" Hewhich day beingentered uton Pannel , dilated , at- 


cuſed , andpurſued , be wvertue of ;vr Soveraign Lords 
Letters, raiſed at the inſtance of A and B, Advocat to Our St 
verdign Lord , for His Highseſs intereſt , who compea; ea pere 
fonally, to ror [we them for the crimes following ; that i 10 (ay, 
for ſomuch , as bedivers Atts of Parliament as in the (aid 
Riltay at more length i contained , efter reading of the whilk 
diltay ,. and divers alledzeances propened be the Pannel, and 
their Procurators, and Writes produced for inſirufting there- 


ef, 
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of , that the ſaid matter ſhould not paſte tothe knowledge of an 
Aſfize, and anſwers made thereto, be Our Saveraien Lords Ad- 
wocat , and writes produced be him. , for weryfying there« 
of. The Fuſtice ?and the aittay relevant, and did put the [4- 
men to the knov'edge of an Aſiize, of perions follow- 
ing they are to ſay, whilks perſons of Aſize being choſen, 
ſworn , and admitted , and the ſaid being aceufed of the dit+ 
tay of the crimes above-writeu , which were veriified be their 
own os , and confeſſion in FTudoement , they removed 
alogether furth of Court , to the Aſ1ze houſe , where they be 
plurality of vots , elefted, and choſed theſaid C, reaſoned, and 
voted upon the points of the ſaid dittay, and being ripely, and 
at length adviſed therewith , togither with the depoſitions and 
other writes produced be His Majeſties Advecat , for the werifi- 
cation thereof , entered again in Court , where they all with one 
wot , be the report of the ſaid Chancellour , fand, pronunced, 
and declared the ſaid D.to be filed , culpable, and convitt of the 
crimes reſpetiive, above-mriten , contained -in their ſaid dit= 
14) » for the whilks cauſe, the Tuſtice be the mouth of adempe« 
ſfter of Court , decern'd , ordain'd , and adjudg'd the ſaid to 
be taken to the Caſtle- hill of Edimburgh, -or Mercat Croſſe, and 
there to be hanged t1ll he be dead, and hw hail moveabl: goods 
to be eſcheat to His Mijeſtt's uſe, or their heads tobe trick: n from 
their bodies , and the ſaid to be taken tothe Mercat Croſſe of 
Edimburgh, and here his Toneue to be pierced with an hot bots 
kin, andthereafter baniſht this Realm , not to be found therein- 
til under the pain of diath : Or tobe ſcourged, andall their 
moveable- goods tobe eſcheat, which was pronunced for doom, ex- 
trated, 
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AR of Convictions 


\He whilk day 
. and purſued be be wertue of, Crimes purchaſt be him, 


azainſft them, of Art, and Part of demembring of . of the midle 
finger of his left hand, neareſt hi little finger , committed the 

day of wmupon the Street of which was put to the know- 
ledze of an ifzt, of the perſons following, they are to ſay 
whilks perſons of Aſſize , being choſen, ſworn , and admitted, 
afteraccuſation of the A,of the trimes foreſaid, removed altogi- 
ther furth of Court , to the_ Aſſize houſe , where they be plurali- 
ty of wats , eleel and chooſed the ſaid . in Chancellour, veas 
ſoned , _ and wotted upon the points of the [aid dittay , above- 
ſpecified, and being adviſed , re-entered again in Court, where 
they all in voice , be the mouth of th: ſaid Chancellour , fand, 
pronunced , and diclartd the ſaid tobe filed , culpable, and 
 Convitt of Art, and Part of demembring the ſaid. © of his midle 
finger, neareſt his little finger , of his left hand,” commilted 
the time foreſaid, whereupon the ſaid. . asked Inflruments, 
Extrattum, &Cc, 


Doom for Demembring,: 


F*He whilk day, &c, being entered on Pannel,to hear doom 

K ' pronunced azainſft them, as they that were convidt be an 

Aſſize, ina Cow't of Fuſticiar , holden within the Tolbouth of 

Eq\mburgh , the © day of inſtant, for Art, and Part of 
he demembration of ut ſupra ,*the Fuſtices be mouth of 

dempſter , decerned , and ordained the ſaid. . tocontent,. and 


4 


entered upon Pannel , dilated, accuſed,” 
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payto' the (um of three hundred Merks, in full ſatisfaiog, 
and aſſithment , of the demembration of him of the ſaid finger, 
and to find caution for payment of the [aid ſum, to the ſaid 

pon condition that the ſaid ſhould deliver to the ſaid ſufft-' 
ciens Letters of ſlaynes , for demembring him of his little fing 
er, whofand with themſ:lves, conjunttly and ſeverally, [a+ 
wverty, and cautioner fore- payed of the foi three hundred Merks, 
tothe ſaid infull [attsfadtion, and aſſithment, of demem - 
bering him , of his midle finger , he grantand , and giving a 
ſufficient Letter of ſlaynes, as ſaid is, andals decern'dall the 
ſaids their moveable goods , andgeir tob: eſcheat , and in- 
brought to Our Soveraign Lords uſe, as being convitt of the ſaid 
crime, mhilk was -pronunced for doom, and ordains Letters of 
Horning , upon a ſimplecharge of ten dayes , and poynding tobe ' 
dire? hereupon, 

Dempſter ourcountrey-mn, hiſt, ecleft, pag; 235, :relates 
this ſolemnity , which is now indeſuetude , lapidem tollit mas 
giſtratue ſignatumq; querenti tradit, ille adverſarium & teſtes 
citat , fi quid ambizuum, & majoris momenti,ad 12, (quos cla- 
ves appellant ) refertur,atq, ita ſine [criptis aut impenſis lites di-- 
rimi Ms ſolites: - 


IT. By the former tiles it will appear, that the debate is * 
not inſert in the Criminal Sentence, as it is in Civil Procels, 
w:th us, but it contains oft-times the whole Summonds, which 
Decreets for Civil Cauſes do nzt. Thele Criminal Sentenc- 
es likewiſe ,- exprels ſtil] the mannerotf the Probatioa ; which 
is the becauſe of the Decreet , as we {peak in civil cauſes, and 
this the Doctors conteſs to be the cuſtome in other Kingdoms; 
inſeritur e'1 cauſa in ſententia , nt quod talis' accuſatus eft de 
tali malificiv, & quod conſtat per tefles wel per ejus 'confeſſro- 
nem ,” quod illad, maltficinm-commiſit & ideo condemnatus eft, 
&c..Clar, 93, num, 21,Aiter the Sentence is pronunced y = 

udge 
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Judge, it is writen by the Clerk , who reads to the demp, 
ſter, the manner of puniſhment , and ic is by him repeateq, 
and the manner of puniſhment is called the doom, becauſe ir 
is pronunced by the dempſter, who adds atter he has pronun. 
ced the puniſhment , and this I give tor Doom. And 1 
find , that by the cuſtome of 7taly , che Clerk reads the Seg- 
rence, and the Judges adds, ita abſolvo wel ita condemmno Clay, 
ibid, 

ITI, Albeit the Sentence bear 2 puniſhment, leſs then whar 
the Statute irrogats , eo caſ#u , the Sentence 15 not by our Law 
null , but the Fisk hath , by verrue of the cory:ion, cone 
tain'd in the Sentence, right to pur in execution, or to ex- 
a& what the Law appoints, though the Sentence doth nor, 
And thus Fohn Wauch in Selkirk, being found guilty of thett, 
by the Sheriff of that Shire , he was ordained to pay two thou» 
ſand Merks, or to go to Barbedoes , in obedience to which 
Decreet , he payed the two thouſand Merks, Notwith» 
Kanding whereof, the Exchequer gitted his liferent-eſcheat tg 
Mr. Andrew Hedderweik, who purſuzda declararure z in 
which the Lords found , that Wauch being once found guilty 
of Theft, there was jus queſitum Regi, which the Sheriff could 
not prejudge, by any Sentence, no more then he could remit 
the puniſhment altogether, for in fo far as he did mitigat the 
puniſhmenc , in ſo tar he remitred it, To which it was an- 
ſwered, that Theft was arbitrarly puniſhed by our cuſtome, 
* ſometimes by death , ſometimes by tyning , according to the 
ſeveral degrees of the guilt , which was puniſhablez and cu- 
ſtome had in this prorogat the power of interiour Judges, 2.1f 
the Sheriff had done wrong, he was lyable, ex /indi catu, and 
might be puniſht for exceeding his power , but the party was 
free by his Sentence 3 and 1t rhe Sheriff had abſolved him, 
though injuſtly , he could not have been pur{ned again; fo 
much more ſhould the Sentence of the Sheriff, abſolye froma 
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greater puniſhment , then that which the Law appoiats z nem 
qui poteſt majas poteſt & minus, 

1 Y, Some Lawyers declare all Criminal Sentences, pro- 
nunced in the night time ? co be null, but others declare, 


that cuſtome hath allowed them z and though ſome allow 
inferiourJudges to proceed in the night time; but not Supream 
Juiges, ÞAlber, ad l, ron minorem, C, detran(at#, And 
ſome al'ow delegat Judges co proaunce their Sentences in 
the n:ghe, bur not ordinary Judges ; becaule the dyets of 
2n ordinary Judge are fixt, by the cuſtome of his Predece(- 
ſors :. whereas a dclegat Judge, is tyed to no time, nor 
place , except he be ty-d to it by his Commiſſion, Caſtrex, 
ad D. 1, minorem, zum 4, Yet I would rather choo(e to de- 
fine ,, that albe't regularly , a Jucgeought to proceed in 
open day, to {enre «ce criminals , yet he may pronunce Sens 
rences lawfully in the night cime, in theſecaſes. 21, It the 
caſe require haſt , as !n murinies , and conſpiracies talls ofc 
out, 2, It thecrime be ſo abominable, that the Prince , or 
Judge is uawilling chat the people ſhould know that there 
was ſuch a crime comm:tted , - as was done twice by the Ju- 
ſtices, in the reignoi King Fames the 6, by his own fpecial 
recommendation , and then all the Proceſs, Sentences, and 
Execur'0ns, Wis at midnight, 3, If there be juſt ground 
to (uſpect , that to:ce will. be uſed, tor reſcuing the Pan- 
nel +4, Some aid, that it che Jadge be (o buly , that he 
cannot proceed in the day rime , he may proceed in the 
nig-c time; but this ſeems bard , wid, Cab, ref, crimin, 

caſ, 218 
V, ihoughatormal tryal , by a Proceſs, and Aſſize, be 
the egul2: torm ot tryals, yet incaſes ot lefler contequences, 
the Juſtices, and other ctim.nal Judges , pun:th Maleta- 
Qots, inlefſer « rimes,, ſine firepitu, & forma judict (U- 
maily , by ordaining them to be icouiged , or baniihr 4 in- 
inces 
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Aances whereof, are given-in the Titles of Murder} ang 
Witchcraft; and the Juſtices allowed chisEuſtome in the pr. 
cedure of-the Magiſtrates of Edinburgh, which as it is conform 
to reaſon, ſo is warranted , fer, /,, 2. N.51, publico ff; de 
adulter, L .. GE de abol. L. levia f. ae accuſat. TE SYTEAN £Y/?MLeTe 
yay 6 41meSs exenures, And though Durhie oblerves, that the 
'Lords found , that Sheriffs , and other inferiour Judges 
could not fine in -Bloodwites, for above ten Pounds , with: 
out an Inqueſt z - yet-now Sheriffs fine , and impriſon for all 
-Bloodwites, and leſſer deli&ts upon probation, led before them« 
ſelves without an Inqueſt, | | 
VI, . Within what time a Criminal Sentence ſhould he 
-put to Exeeution , is not generally determined z and the 
learned Mathews has ſhewed much reading inchis point , yer 
1 might begg leave to uſe ſome liberty, being now {o near the 
end of this Treatiſe z to ſhew what may be added , to hi 
learned -Obſervations , from which I have hitherto abſtain. 
.ed, becauſe my deſigne was rather to intorm others, then 
to raiſe in- them any eſteem -for me, By /,-5, c.'&e coſtod, 
reor. It is ordained, -that convitfos welox pena [ubdacat, 
Bur 1, 20, C, de pens , it is ſaid , nollumus ſtatim £05 aut 
ſubire penam , aut excipere ſententiam , ſed per triginta dit 
ſuper ſtatu corum, ſors & fortuna ſuſpenſaſit, In reconcis 
ling which Laws, -Cxjac, thinks, that generally the puniſh 
' ment ſhould be preſently inflied , - and that thirty dayes are 
only to be allowed where the Prince himſelf has impoſed a ſe- 
vere ſentence , which ſeems to be allowed by that learned 
Greek Scoliaſt Thalaleus [1 princeps ſtatuerit panam in aliquen 
non flatim punitur , ſed dierum triginta dilatio datur , fart 
enim princeps interim penam revecabit , nos ryag Tov Begin 
ST TW Npovw TW THAIOIET RYGA:4ANS01FY a1, 
_ Andthoughl, 19, Baſil, de cnſtod, reor, & cum fuerit c- 
widtus, non ftatim panam penderez ſed rurſus conjici inty 
ſtogiam, 
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fodiam iterumg; eduilum andiri, nam hac dilatio iram 
judicum moderatiorem reddit, | Yet by the word Con« 
victus, there is not meant ,” the laſt Sentence ,” bur 
the being ſo convie, that he miy be put in Irons ; which 
was not allowed , till the priſoner be thought guilty, 
was 'by .the Judge , - as Thalaleys excellently ob» 


ſerves, - undu; ws wourny Thy tA yIuvzr Terre? ws Ie putug)ee 
It may helikewile obletved, that the tormer , 1,5, doth 
not ordain that the Sentence ſhall be preſently put to'ex- 
ecution , -but that priſoners ſhall be preſently tryed ,' tor 
the words are, de his quos tenet carcer incluſos , [anci« 
mus ut aut convidtos velox pena ſubducet , ant libernn- 
ars cuſtodia dinturna non maceret ; 'And therefore that 
Law proceeds , to ordain the names of the Delinquents, 
to begivenup to the'-Juoge, within thirty dayes, And 
the Baſilicks tranſlate this Law thus, me diu & qui com« 
prehenſus eſt, -maneat.in cuſtodia opportet enim eum cito ab + 

ſolus , wel puniri, | 
The reaton of allowing thir thirty dayes, was, be- 
cauſe Theodoſins having executed many Inhabitants of 
Th:ſalonica, whilſt he was in paſſion , and for raiſing 
of a f1;ght rumulr, he -was ſo ſenſible of this trailty , that 
at St, 4 mbroſes Gdelire, he did endeavour to'bridle that 
rage, in (ſucceeding Princes, which he did then ſo abo- 
minat in himſelt , Fuſeb, Eccleſ, hiſt, lib. 11; cap, 18, 
And yet I find, that this ſame Law indulging thirty 
dayes, has been much older , as appears by 2uintilian 
declamatione de falſo cedis damnato , the words are ,  & 
mihi widetur 1deo conſtituta eſſe lex, que damnatum poſt 
triceſimum diem puniri voluit, quia modo videbat legumla- 
tor poſſe fieri + ' nt deciperetur accuſator , modo ut caltms* 
niaretur, And though it may be urged, that a preſent 
Execution is convenient z becaute that prevents the pri- 
ſoners eſcape , by tumulr , -or-kill:ng.himdelt 5 and rite 
Eeee Li: 
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the more ſpeedy the Execution be, the Juſtice is the 
more remarkable , and can be the leſs interrupted by 
appeals, and interceions z Yet certainly a Chiſti- 
an Magiſtrat , ſhould allow iometime to the Maleta- 
Ror , tor ſetting his Soul, and Houſe in orders, leſt 
he elſe by his pcecipitancy , deſtroy the Soul, with the 
Body , aad puniſh the innocent Poſterity , with the guil- 
ty Panne!, who gets not this cune to ſettle bis affairs: 
and it hath been oft found, that perſons thus roo ha- 
ſtily Execute , have been thereafter found innocent , 
g:cat examples whereot, ateſet down by Yaler, M:x, 
lib. 9, de temeritate : And Seneca de jra lib, 1. Itis 
likewiſe the intereſt of the Prince , that he may have 
time to interpuſe 5 and for this cauſe, Tiberins being 
offended , at the Senats too ſpeedy Executing Cains Lys 
torins , ordered, that no man ſhould be Execute with- 
in ten dayes after the Sentence , ' Dion. in Ter, lih, 
57, vid, Sidon. Epiſt, 7, lib. t, By this delay like- 


wiſe , the perſons convi, have ott-times been indu-. 


ced to diſcover their Complices , and to confeſs 
the Crimes, which others have denyed in a rage, or 
confufion , occaſioned by the ſhortneſle of their reſpite, 

Withus, a Sentence may be ptelently put to Ex- 
ecution, and the Judge is confined by nothing , but 
by his own diſcretion z yet where pecuniary Muldts are 
inflicted, either the Pannel is returned to Priſon, till 
he pay his fine , or the AR of CAdjenrnal, bears 
ordinarly , that payment ſhould be made within fix 
dayes, and though Barrons cannot poynd in Ciyil 
Calcs, upon lefle then fifteen dayes; yet it was found that 
they.mightprefently poynd, ſineallisindiciss legalibus,upon 
Criminal Sentences, - 

V 11, ' Sentences were execute of old , amongſt the 
Remars , Either by the Common Executioner , or by 
| SOul- 
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Souldiers, /, 7. C, de Cohort, an inſtance whereof, is 
clearly to be ſeen in OurSaviours Paſſion z and theſe 
Souldiers were called, optiones & ſpeculatores , 1, 6, f, 
de ben, damnat, And yer I rather think , that the 
Souldiers were only Guards, and never Executianers, 
and were called :peculatores, becaule chey were ap- 
pointed to overſee the Execution, and £0 reſtrain Tu- 
mults, Eſpecially ſeing common Executioners were fo 
infamous, that they could not be advanced ever there- 
after to any ſacred ordets,C, clericum diftinit, 50, And1 
remember te have ſeen the Executioner of St, Fohnſtoun, 
repelled by the Lords of Seſſion, from being 2 witneſle, 
That the Juſtice may force any of the Magiftrats of 
a Town , to (ſupplie the place of an Executioner , if 
they want one , is I think , withour all warrand ; 
ſeing off icinm nemini debet efſs damnoſum > And no 
man would be a Magiſtrat , it that wete allowed 
but I thiak that -the Magiſtrats may be fined for ne- 
gligence, if they omit to appoint one 3 and for the 
{ame reaſon , I think that the Magiſtrat cannot force 
any mean perſon, who leads an honeſt life , to be 
an Executioner : albeit Clar, SY. Fin. queſt. 99, num, 
4, And Gomef, lib, 3, cap. ult, num, 5, doaſſert, that 
the Judge may force any , ex infimaplebe, to offi- 
ciat in that employment 3 and yet their: opinion agrees 
with our cuſtome. The Executioner bath righe co 
the Cloithes ( pannicularia ) of the perſon executed, 
by our cuſtzme, And per, /, D, Hadrianus ff, de bon, 
dam, But by the Civil Law, the Bodies of the per- 
ſons executed, could not ot old be buried, without 
the permiſſion of the Prince , ff, de cadav, punitor, 
which is antiquated , per, /, obnoxius C, de relig, & 
ſumpt, fun, And by our cuſtome, wherein the peiſons 
execute, may be buried , inall caſes, though rhe 
Eeee-2 friends 
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friends of the perſon -condemned- for Treaſon , can-: 
not affiſt-on the Scaffold, or wear mourning , by gur 
cuſtomes , except the Council give expreſle conſent, 

V III, I: the detender be-abſent q . then upon an 
At of Adjournal , he is to be denounced rebel, or 
outlawe1, ( as the Enzl:ſh,, and our old Statutes call 
it). and though it che pun:ſhment be capital , or the 
fine be tor His MajeFies ute z the Clerk of the Ju- 
tice Come , can only write the Letters 5 yt if the 
fin? be to- be payed to any privit perſon , any Wri« 
ter co the Signet may write the Letters z and though 
the126; Af, 1, Parl, Fa, 6, appoints 'that all Cri. 
minal Letters ſhould nor be regiſtrat-, as other Let- 
ters, but returned to the Adjownal z yet de praxi, 
ſuch Hornings are ſomerimes Regiſtrat , in the ordi., 
nary Regiſter of Hotning., likeas, albeir the Eſchear 
ot him who is denunced , cannot fall upon a denougs 
ciition,- at the Mercat Croffe of Edinburgh, though 
Caption may be raiſed upon fach an Execution, yet 
Criminal Letters may be execute at Edinbureh , or 
any Mercat Croſſe where the Juſtice Court did fit, in 
which the Sentence was p onounced, A 140, Par), 8, 
K.: Fa, 6,- upon. production of the Reg.ſtrar Horning; 
Lerte's of intercommuning are granted, upon a com- 
mon B.!ll, paſt by the Lords of Seffion , by which all 
the Leidges 2re ditcharged to intercommune with the Re- 
bel, which mnſt be execure at the Mercat Croſſe of 
the reſpeitve Shires, and Fegiſtrat there, or inthe ge- 
acral Regiſter, 

Upon the denunciationimmediatly the fingie eſcheatfals, 
ans atter remaining at the Horn for year and day , the life- 
rent eſchear falls; which cuſtom we have borrowed from 
Saxonie (with moſt of our other forms ) for with them, /; 
ren {agttivi i primunm five ſimplex baunum ſit decleratus 

nec 
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ute intra annum & diem ſe purgaverit ſed annum & diem 
prorogare paſſus ſit, in bannum ſupernis incidit vid, Carps, 
praft. crim, part, 3. queſt, 140, num, 80, From whom al- 
ſo we have our ſtile ot declaring eſcheats, 

Upon the regiſtrat Horning Caption is raiſed, and it the 
Mcfſerger be deforced in the ex2cution thereof; then the 
Council grants comm:ſhon of fireand (word, whichis Bur 2 
Caption tor inb:inging theMalefaor,who r efiſts the 0. 
_ Cinary courle of Law, And in my opinion, Letters of fire 
and {word may be granted , though the Maleta@or hath 
nor deforced, if ic be notour that the MalefaRor be nor 
to.be recuced in the ordinar way $ for it is unreaſonable tq 
expoſe His Majeſtics Laws to contempt , and His Offi- 
ce!s to certain hazard, as in the caſe whete a perſon is de- 
nounced fugit.ve tor detorcing Meſlengers, or hath con- 
vocitlooſz men, and lives inopen rapine - it were againſt 
ſenſe, that a new detorcement were neceſſar, Bur thir 
commiſſions are never granted but incriminal caſes; and 
yet I remember, that one was granted to Mackintoſh, 
againſt Lochzel , after that Mackintoſh had obtiined De» 
creets of removyeing , and had raiſed Letters of ejeion, 
but the Sheriff had declared that he du:ſt not eject, tor 
the Council thought ti not juſt to expoſe the Sherifro 
cettain hazard, And yet the ordinar courſe 1s, rhat che 
Sheriff ſhould offer ro ejeRt, and if he be detorced , then 
the caſe becomes crim.nal and ſome think thar the exe- 
cution of deforcement is not ſufficient in tiiar cal?s, with- 
out a ſentence enſuing on ic, and that the deforcers be re- 
oiftrar at the Horn thereupon, Bur others think , that 
as in civil caſes, Letters of ſecond Caption are granted, 
where the ficſt Caption cannot take effect; . ſo in cales of 
extraordinar oppoſition to autho:ity, Letters of fire an4 
ſword are granted , upon a meer execution, that the or- 


gina cou: ſe of Zaw caunot take eftect, 
IX It 
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IX, It may bedoubted what a Judge ought to do, if afte: 
ſentence,the innocence of the _—_ condemned, ſhould be 
convincingly cleared; in which caſe, the anſwer is, that the 
Judge cannot reſcind his own ſentence 3 TH Tikortey uh tfictry 
eg7,6174 evaren4r olga, |, 56, Baſil, de pen, but he ought to ac. 
Guaint the Council,and they may interceed to” his Rem ſi. 
on, l. 27, depen, L. 1,J, «lt. ff. de queſt. the Counci] may 
prorogat alſo the dyets appointed for execution; but [ 
think the Juſtices , and much leſs inferiour Judges cannot 

p:orogatdyets appointedfor execution, even by themſelycy, 
ſince they are fur, by the pronouncivg of the duom, 
though ſome ignorant Judges,de fa&o,protogat executions, 
and as they cannot even betore {entence remit , ſo neither 
can they prorogat for any long time , {or elſe prorogations 
may de lengthened , ſo as to become Rem: ſſions upon the 
the matter, The other (ide of the doubt, viz. whether aper- 
ſon once abſolved , may be thereatter purſued tor the ſame 
. crime, is more intricat , but may be ſomewhat cleared by 
. thele poſitions, 1, The ſame party cannot upon new pro- 
b:tion, much leſs upon the old probation, accute a perſon 
once aſloilzied by an Aſſize, though he may accuſe the Aſ. 
ſize who afloilzied him of wilful errour , and that even 
though he ſhould thereafter willingly confeſs the crime, tor 
which he was formerly accuſed, though Fariz,queſt, 4.aum, 
4.3.thinks that he may be again purſued, and I ſhould think 
that confeſſon ſavoured too much of madneſs , to be the 
founLation of a criminal ſentence, _ 2, Though the purſuit 
was at the inſtance of the party injured , yet His Majeſties 

Advocat cannot again purſue upon the pretence of, res iter 

alias ata , for that we:e to keep people in a conſtant (ul- 

penſe, 3, If the purſuer did collude with the detender, 
ſo that-the defender was afioilzied by a white Afſize, inab- 
ſtraKing the neceſlary probation; T chink in that caſ?, his 

. own fraud ſhould not ſecure him, Reg, Maj, (5b, 4, cap, 28, 
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ſo per calumniam procedat vid, cap, 2. de colluſ, de te, but 
though the detender was affoilziec by collufion,berwixt the 
detenciers f:iends and the purſyery yet I think the defender 
cannot again be reconvecned for thelame crime, fince he was 
innocent, thoug che coliufton was advantagious to him, 

X, By the death of the offender , all puniſhmenc 
ceaſed, except in Trealon ,& crimine repetundarum , or, 
miſſimployment of publick Money , in ceters vero cri- 
minibus , it4 demum pro delieis pena ab herede incipere 
poteit i vivo reo accuſutio mota eft , |, ex judiciorum, f. 
de accuſ: "(0 that by that Law, it the purſuit was intent- 
ed againſt the Father , it might haye continued againſt 
the Son, to infer a pecunial Mul&, bus this laſt holds 
not with us, amongſt whom no Probation can be led in 
abſence, except in Treaſon z bur yet I think that a Ci- 
vil purſuit , may be ſuſtained for damnage , and intereſt, 
and expences of a Criminal purſuic , even againſt the Ma- 
letators Heir , as was alſo decided by the Senat of Savoy, 
Cod, Fab, tit, de accuſat. def, 15, 
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